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In one such case, the Delaware Bank-
ruptcy Court was faced with such a deci-
sion in the context of a uniquely Delawar-
ean asset: a low-numbered license plate. 
In 2007, Judge Shannon authored an 
opinion in a consumer bankruptcy case 
that centered around the First State’s 
low-numbered automotive licensing fas-
cination. “This is a case about a $200,000 
license plate,” the opinion begins.10  

The debtor, an 86-year old man, 
had been gifted plate number 67 in the 
1960s, and when he filed bankruptcy 
in 2007, did not schedule the plate on 
the schedules of assets and liabilities that 
all debtors, corporate or consumer, are 
required to complete under penalty of 
perjury. The Court was faced with de-
termining whether the man’s failure to 
schedule the license plate constituted 
bad faith such that he should not be per-
mitted to convert his Chapter 7 case to 
a Chapter 13 case. In concluding that 
the man was not acting in bad faith, the 
Court noted “the value of the license 
plate . . . is not obvious. It is frankly 
astonishing to the Court that a person 
would pay over $200,000 for the privi-
lege of having only two digits on their 
license plate instead of the more typical 
five or six.”11  The debtor in question was 
permitted to convert his case to Chapter 
13 and coordinate a sale of the license 
plate to provide recovery to his creditors.

Conclusion

From its courtrooms in an office 
building in downtown Wilmington, the 
Delaware Bankruptcy Court has presided  
over bankruptcy cases of numerous busi-
nesses in a variety of industries whose  
operations may be local, regional,  
national or international. To understand 
the relief brought before it by these busi-
nesses, the Court must hear evidence 
regarding the nature of the business, its 
operations, employees, capital structure 
and creditors, and understand how the 
relief will impact the companies and their 
stakeholders. It has also heard the cases 

of many struggling individual Delawar-
eans, applying the Bankruptcy Code’s 
requirements to their cases with compas-
sion and fairness. 

Regardless of the size of the business, 
the span of its operations or the debts 
faced by an individual, one consistent prin-
ciple that the Delaware Bankruptcy Court 
shares with its fellow Delaware courts is 
the expectation of the highest levels of 
professionalism, civility and courtesy of the 
attorneys practicing before it — the “Dela-
ware Way” is alive and well even in cases of 
extreme financial distress.  u

NOTES

1.	  See generally David A. Skeel, Debt’s Do-
minion: A History of Bankruptcy Laws in 
America (2014).
2.	  11 U.S.C. §§ 101-1532.
3.	  See 28 U.S.C. § 1410 (establishing venue 
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principal assets in the United States; (2) if 
the debtor does not have a place of business 
or assets in the United States, in which there 
is pending against the debtor an action or 
proceeding in a Federal or State court; or 
(3) in a case other than those specified in 
paragraph (1) or (2), in which venue will be 
consistent with the interests of justice and 
the convenience of the parties, having regard 
to the relief sought by the foreign represen-
tative.”).
4.	  28 U.S.C. § 1408(1).
5.	  28 U.S.C. § 1408(2).
6.	  In re LTL Management, LLC, 64 F.4th 
84 (3d Cir. 2023) (requiring a putative debt-
or to be in financial distress to obtain relief 
under the Bankruptcy Code).
7.	  Banks and credit unions are not eligible 
for relief under the Bankruptcy Code and 
are separately administered through other 
federal and state regulatory systems; how-
ever, other financial institutions like bank 
holding companies and mortgage originators 
may be eligible for relief as debtors under the 
Bankruptcy Code. See generally 11 U.S.C. 
§ 109.
8.	  In re Nortel Networks, Inc., 532 B.R. 
494 (Bankr. D. Del. 2015).
9.	  Id.
10.	 In re Murray, 377 B.R. 464 (Bankr. D. 
Del. 2007).
11.	 Id. at 469.
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W
hile certain relief sought — e.g., 
the discharge of debts — is  
universal across all types of  

Chapter 11 bankruptcies, the strategy 
for achieving that relief depends on 
goals of the debtor. Most often, compa-
nies will use the tools available to them 
in the Code1 to seek to reorganize on 
a “stand-alone” basis through a plan 
of reorganization. Almost as frequently 
(and sometimes in combination with a 
stand-alone reorganization), compa-
nies will seek to shed unprofitable or 
“non-core” assets and business lines to 
emerge from Chapter 11 as a healthier 
enterprise. Less often, companies may 
use Chapter 11 to fully or partially  

liquidate while operating as a going 
concern in order to maximize value. 

This article provides an overview of 
these common types of Chapter 11 cases. 

Common Types of Chapter 11 
Bankruptcies

Bankruptcy provides countless tools 
to achieve a debtor’s goals, making 
every case unique. Although there are 
many different types of Chapter 11 
cases, they share common features that 
inform debtors and practitioners navi-
gating the Chapter 11 process. Just as 
Delaware has become a preeminent  
jurisdiction for corporate law, because 
of the high quality of its bench and 

An Overview of Types 

of Chapter 11 Cases 
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A Fresh 
Corporate Chapter 11 bankruptcies offer companies a fresh start by 
permitting them to shed past debts, restructure their balance sheets, 
and emerge from bankruptcy with a business plan that has been 
proposed by the debtor, vetted by stakeholders and approved by the 
Bankruptcy Court. 

 Start



ISSUE 2 2025 DELAWARE LAWYER 15

bar, Delaware has become a magnet 
for complex business restructurings for 
entities across the nation and around 
the globe. 

Stand-Alone Reorganizations 
The most traditional type of Chapter  

11 bankruptcy is a “stand-alone”  
reorganization, in which a debtor seeks 
to emerge from bankruptcy as a going 
concern with a restructured balance 
sheet. In stand-alone reorganizations, 
debtors seek to have the Bankruptcy 
Court approve (or “confirm”) a plan 
of reorganization, which details the 
proposed economic treatment of stake-
holders based on a business plan that 
the court has determined is “feasible.”2 

A stand-alone reorganization main-
tains the enterprise as a going concern, 
preserving jobs, vendor and client rela-
tionships, and goodwill. To get there, 
a debtor must contend with numerous 
challenges, including liquidity concerns, 
negotiations with key constituents and 
public scrutiny. For the majority of 
debtors, financial distress is a driving 
force, making budgeting and managing 
cash vitally important. 

Chapter 11 offers a slew of statu-
tory and equitable tools unavailable 
outside of bankruptcy to help debtors 
achieve a stand-alone reorganization. 
For example, a debtor can halt credi-
tors’ collection efforts through the  
automatic stay;3 reject burdensome  
executory contracts while assuming  
favorable ones;4 recover certain pay-
ments made prior to the bankruptcy;5 

and bind dissenting creditors to a plan 
of reorganization approved by the 
Bankruptcy Court.6 

To confirm a plan consensually and 
emerge as a healthy enterprise, a debt-
or must satisfy several substantive and 
procedural requirements under the 
Code, including receiving a significant 
level of support from creditors — more 
than half in number and two thirds in 
amount of allowed claims.7 In order to 

gain this acceptance, the debtor will  
negotiate with unsecured creditors 
(typically represented collectively by 
a statutory committee comprised of  
diverse creditors serving in a fiduciary 
capacity for all unsecured creditors) in 
order to reach agreement. Often, plans 
of reorganization provide for creditors 
to receive payments over time and/or 
equity in the emerging enterprise on  
account of their prepetition claims. 

Myriad companies have filed Chap-
ter 11 in Delaware, drawing on the 
experience and expertise of the bench 
and bar to facilitate their standalone 
restructurings. From household names 
like The Franchise Group8 and Tribune 
Company9 to lesser-known enterprises 
like Peekay Acquisition10 and Tuscany 
International Drilling,11 companies 
that seek to emerge from Chapter 11 as 
standalone entities know that Delaware 
is the place to get it done. 

Sale Cases
The Chapter 11 process also may be 

used to maximize value for stakeholders  
by selling assets as a going concern, 
which typically fetches greater value 
than a piecemeal liquidation in Chapter 
7 (where a company generally cannot 
continue to operate). A sale in bank-
ruptcy — known as a “363 Sale” after 
the Code provision governing non-
ordinary course sales in bankruptcy12  

— provides benefits that cannot be 
achieved in a merger or acquisition out-
side of bankruptcy. Chief among them 
is the ability to effectuate the sale with-
out approval of ownership interests, 
reject burdensome contracts, and sell 
assets “free and clear” of liens, claims 
and other encumbrances (such as suc-
cessor liability).13  When a bankruptcy 
court approves a 363 Sale, it enters an 
order finding that the consideration was 
reasonable and the sale was conducted 
in good faith to a good-faith purchaser, 
offering a level of certainty that is not 
available outside of bankruptcy. 

There are, however, challenges to 
achieving a 363 Sale. The marketing and 
sale process, supervised by the Bankruptcy 
Court, often occurs quickly — 45 to 90 
days is not unusual because debtors rarely 
have the liquidity to survive longer. The 
public nature of the process can present 
strategic disadvantages to some parties  
— potential purchasers who prefer to pay 
as little as possible are subject to a com-
petitive process where the “highest or 
otherwise best” bid must be accepted.14  

The Code also permits secured creditors 
to “credit bid,” using secured debt as  
currency, where third parties have to pay 
cash or other consideration.15  

363 Sales of substantially all of a 
debtor’s assets have become common-
place. The Code also permits debtors 
to sell their assets on a piecemeal basis, 
enabling enterprises to shed non-core 
or unprofitable business lines. This type 
of sale is particularly relevant in sectors 
such as retail, where debtors may have 
assets throughout the United States.

Delaware is in a prime position to  
resolve liquidations efficiently under the 
supervision of the Bankruptcy Court. 
For example, Forever 21 entered bank-
ruptcy in Delaware on March 16, 2025, 
and by the end of April, was substan-
tially liquidated.16  Similarly, on January 
15, 2025, Joann Fabrics filed for bank-
ruptcy in Delaware and that same day 
outlined its plan to liquidate its stores. 
The following month, the Delaware 
Bankruptcy Court approved Joann’s 
liquidation plan.17 

Pre-Petition Preparation and 
Planning

While a debtor’s desired outcome 
drives the optimal goal of a Chapter 11 
case, practitioners must account for the 
realities of what a debtor can accomplish 
pre-filing, what must be accomplished 
during the Chapter 11 case, and the 
possibility that unforeseen events may 
require a Chapter 11 filing with little to 
no preparation. 
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Pre-Packaged Bankruptcies 
In a “pre-packaged” bankruptcy, a 

debtor files its case with a plan of reorga-
nization accepted by creditors entitled to 
vote. Prior to filing, the debtor (i) negoti-
ates with its largest creditor constituencies  
(typically its secured creditors, who 
in this situation often are willing to  
exchange their secured debt for equity 
in the reorganized enterprise), (ii) drafts 
a plan and disclosure statement that sat-
isfy the Code, (iii) solicits its creditors, 
and (iv) receives sufficient votes in favor 
of the plan to satisfy the Code’s require-
ments. Then, the debtor will file its case 
and present the accepted plan for Court 
approval. If the plan satisfies the require-
ments of the Code, the Bankruptcy 
Court can confirm the plan of reorga-
nization in a matter of days or weeks.18  

Pre-packs thus provide speedy resolu-
tions of Chapter 11 cases, de-risking the 
process and saving the time and money 
required to conduct the restructuring 
entirely in Bankruptcy Court. 

Despite the appeal of pre-packs, 
however, they are not always possible 
to execute. In cases with many disputed 
claims or unknown creditors, it is not 
feasible to solicit votes from all eligible 
parties pre-filing. Debtors pursuing 
pre-packs risk having the pre-filing pro-
cess rejected by the Bankruptcy Court, 
whether on the basis of inadequate 
disclosure, improper solicitation or in-
appropriate treatment of claims in the 

plan of reorganization. Failure to satisfy 
any of the Code requirements could 
force the debtor to start over in Chap-
ter 11 — an expensive, uncertain and 
value-destructive outcome. Extensive 
prepetition planning and preparation 
is the only way to avoid these poten-
tial negative results, and there are many 
examples of successful pre-packs in the 
Delaware Bankruptcy Court. 

The Delaware Bankruptcy Court is 
particularly adept at handling pre-pack 
bankruptcies. For example, HighPoint 
Resources filed its pre-packaged case 
and the Bankruptcy Court confirmed 
its plan four days later.19  

Free-Fall Bankruptcies
On the other side of the prepara-

tion and planning spectrum is argu-
ably the most difficult scenario for a 
Chapter 11 debtor, known as a “free-
fall” bankruptcy. A free-fall filing may 
be the only option to preserve value in 
the face of an existential threat, such as 
a judgment creditor’s exercise of rem-
edies that would effectively shut down 
the business. Even without the kind of 
preparation and planning that ordinar-
ily would facilitate a smooth transition 
into Chapter 11, a free-fall bankruptcy 
filing triggers the automatic stay, pre-
venting seizure and dissipation of assets 
that could cause a collapse of the enter-
prise.20  Despite the risks associated with 
a free-fall bankruptcy, an entity forced 

into this position is not helpless. It can 
use the “breathing spell” offered by the 
automatic stay to stave off creditor ac-
tion while it employs the powerful tools 
in the Code to attempt to successfully 
reorganize and/or conduct a 363 Sale. 

The collapse of FTX Trading, the 
well-known crypto currency exchange, 
serves as one of the best examples of a 
successful free-fall bankruptcy. As mas-
sive fraud was coming to light, crypto 
values were collapsing, and creditors 
from across the globe raced to with-
draw assets from the FTX platform, the 
company hurriedly filed for Chapter 11 
in Delaware on November 11, 2022, 
staying creditor action and creating a 
single forum in which to reorganize or 
liquidate in a controlled fashion. Not-
withstanding the free-fall filing, the 
FTX debtors were able to utilize Chap-
ter 11 to stabilize the enterprise, con-
duct numerous 363 Sales, and locate 
and claw back billions of dollars that 
had been improperly siphoned from 
the company. Despite the unstructured 
way it entered Chapter 11, two and a 
half years after filing, many creditors are 
receiving more than full value for their 
allowed claims, an outcome that would 
not have been achievable outside of 
Chapter 11.21  

While free-falls and pre-packs pres-
ent the two extremes of Chapter 11 
case preparation and planning, most 
cases fall somewhere between the poles. 
A debtor may enter Chapter 11 seeking 
to propose and confirm a stand-alone 
plan of reorganization, only to have cir-
cumstances dictate a shift to a 363 Sale. 
Conversely, a Chapter 11 debtor in-
tending to market and sell substantially 
all its assets may, after consultation with 
parties in interest, find that there is a vi-
able path to an operational and balance 
sheet restructuring. In all events, Dela-
ware is sure to see its share of all types 
of Chapter 11 cases for the foreseeable 
future.

While free-falls and pre-packs present the two 

extremes of Chapter 11 case preparation and 

planning, most cases fall somewhere between  

the poles.
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Conclusion 

Given the fluid nature of Chapter 11, 
case strategy can and often does change 
as circumstances change. Although the 
overview of Chapter 11 cases described in 
this article provides a general sense of how 
and why a case may be filed, the nuances 
of any particular situation will dictate how 
the case progresses to its conclusion. u 

 
NOTES

1.	 11 U.S.C. §§ 101 et seq. (the “Code”).
2.	  “A debtor must prove a [C]hapter 11 
plan’s feasibility by a preponderance of the 
evidence. [] Section 1129(a)(11) of the Bank-
ruptcy Code codifies the feasibility require-
ment, permitting confirmation of a plan if 
‘[c]onfirmation of the plan is not likely to 
be followed by the liquidation, or the need 
for further financial reorganization, of the 
debtor or any successor to the debtor under 
the plan[.]’” In re Paragon Offshore plc, No. 
16-10386, 2016 Bankr. LEXIS 3967, at *55 
(Bankr. D. Del. Nov. 15, 2016). 
3.	  11 U.S.C. § 362. 
4.	  11 U.S.C. § 365. 

5.	  11 U.S.C. §§ 547 & 548. 
6.	  11 U.S.C. § 1129(b). 
7.	  11 U.S.C. § 1126(c) and (d). 
8.	  Confirmation Order, Franchise Group, 
Inc., Case No. 24-12480 (Bankr. D. Del. 
June 2, 2025) [D.I. 1596]. 
9.	  Confirmation Order, Tribune Co., Case 
No. 08-13141 (Bankr. D. Del. Jul. 23, 2012) 
[D.I. 12074]. 
10.	 Confirmation Order, Peekay Acquisition, 
LLC, Case No. 17-11722 (Bankr. D. Del. 
Nov. 15, 2017) [D.I. 374]. 
11.	 Confirmation Order, Tuscany Int’l Hold-
ings, Case No. 14-10193 (Bankr. D. Del. May 
21, 2014) [D.I. 375].
12.	 11 U.S.C. § 363.
13.	 11 U.S.C. § 363(f).
14.	 Motion to Approve Bid Procedures, FTX 
Trading LTD, Case No. 22-11068 (Bankr. D. 
Del. Dec. 15, 2022) [D.I. 233] (proposing 
bid procedures to ensure the assets are “sold 
for the highest or otherwise best bid(s),” 
which “take into account any factors the 
Debtors reasonably deem relevant to the value 
of the offer”); Motion to Approve Bid Pro-
cedures, In re Infinity Pharmaceuticals Inc., 
Case No. 23-11640 (Bankr. D. Del. Sept. 29, 
2023) [D.I. 11] (same); Motion to Approve Bid 
Procedures, SFP Franchise Corp., Case No. 20-
10134 (Bankr. D. Del. April 1, 2020) [D.I. 
349] (same).

15.	 11 U.S.C. § 363(k).
16.	 See Disclosure Statement, F21 OpCo, LLC, 
Case No. 25-10469 (Bankr. D. Del. May 14, 
2025) [D.I. 344].
17.	 Order (A) Approving and Authorizing 
Sale of the Debtors’ Assets, Free and Clear of 
All Liens, Claims, Encumbrances, and Other 
Interests, and (B) Granting Related Relief, 
Joann Inc., Case No.; 25-10068 (Bankr. D. 
Del. Feb. 26, 2025) [D.I. 520] (approving the 
debtors’ agreement with third parties to have 
the third parties run the liquidation of sub-
stantially all of the debtors’ assets). 
18.	 11 U.S.C. § 1126 (b). 
19.	 Findings of Fact, Conclusions of Law, and 
Order Approving the Debtors’ Disclosure State-
ment Relating to, and Confirming, the Debt-
ors’ Joint Prepackaged Plan of Reorganization 
Pursuant to Chapter 11 of The Bankruptcy 
Code, HighPoint, Case No. 21-10565 (Bankr. 
D. Del. Mar. 18, 2021) [D.I. 110].
20.	 11 U.S.C. § 362 (“a petition filed . . . 
operates as a stay, applicable to all entities, 
of . . . the enforcement, against the debtor 
or against property of the estate, of a judg-
ment”). 
21.	 Findings Of Fact, Conclusions of Law and 
Order Confirming the Second Amended Joint 
Chapter 11 Plan of Reorganization of FTX 
Trading Ltd. and Its Debtor Affiliates, FTX 
Trading LTD, Case No. 22-11068 (Bankr. D. 
Del. Oct. 8, 2024) [D.I. 26404]. 



18 DELAWARE LAWYER ISSUE 2 2025

FEATURE
Michael J. Merchant1 

The Use of Chapter 11 

Both Pre- and Post-

Purdue Pharma

Mass Tort 
The defense of mass tort cases can overwhelm a company in terms of both 
expense and administrative burden. Companies that are subject to mass tort 
liabilities are often required to defend multiple suits in different jurisdictions, 
while facing the risk of disparate judgments.

D
ating back to In re Johns-Manville 
Corp., et al., Case No. 82-11656 
(CGM) (Johns-Manville), the bank-

ruptcy process has provided companies 
with useful tools for addressing cur-
rent and future mass tort liability in a 
centralized forum. Indeed, Chapter 11 
has been used as a means for addressing 
mass tort liabilities related to, among 
other things, asbestos exposure, opioid 
addiction, airbag malfunctions, sexual 
abuse, talc exposure and defective medi-
cal devices. 

The Delaware Bankruptcy Court, be-
ing one of the most sophisticated and 
experienced venues for handling Chapter 
11 cases, has played a significant role in 
the mass tort bankruptcy space. A small 
sampling of the mass tort cases that have 
been handled by the Delaware Bankrupt-
cy Court includes Mallinckrodt (opioids), 
Boy Scouts of America (abuse claims), TK 
Holdings (defective airbags), Blitz U.S.A. 
(defective gas cans), Paddock Enterprises 
(asbestos), Imerys Talc America (talc/as-
bestos), Federal Mogul Global (asbestos) 

and the USG Company (asbestos). 
This article is intended to provide a 

high-level overview of the use of Chapter 
11 as a means of addressing a company’s 
mass tort liability, as well as a discussion 
of the Supreme Court’s opinion in Har-
rington v. Purdue Pharma, 603 U.S. 204 
(2024) (Purdue Pharma), and the effect 
that it may have on the mass tort bank-
ruptcy practice moving forward.

1.	� Chapter 11 as a Means of 
Addressing Mass Tort Liability

Chapter 11 provides a company with 
the ability to create a process for resolving 
all claims against the company and poten-
tially against certain non-debtor entities in 
a single centralized bankruptcy proceed-
ing. The tools available under the Bank-
ruptcy Code also provide a debtor with, 
among other things, the ability to stay 
actions pending against the company in 
various jurisdictions on account of prepe-
tition claims, enter into settlements with 
insurers and other joint tortfeasors that 
provide for the funding of a settlement 

 Liability
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for addressing asbestos-related liability in 
bankruptcy. Section 524(g) provides spe-
cific statutory authority for the channel-
ing of current and future asbestos liability 
pursuant to a channeling trust structure 
under which non-debtor third parties 
may contribute consideration to the trust 
in exchange for the non-consensual re-
lease of creditor claims (claims typically 
related to liability arising from exposure 
to the debtor’s products). These are com-
monly referred to as “non-consensual 
third-party releases” and were the focus 
of the Supreme Court’s decision in Pur-
due Pharma (as discussed herein). 

While Section 524(g) is specific to 
asbestos-related claims, Chapter 11 has 
also been used as a means of addressing 
non-asbestos mass tort liabilities. Bank-
ruptcy practitioners have traditionally 
relied upon Sections 105(a) and 1123(b)
(6) of the Bankruptcy Code in expanding 
the channeling trust structure to non-as-
bestos cases. Section 105(a) of the Bank-
ruptcy Code allows a bankruptcy court 
to “issue any order, process, or judgment 
that is necessary or appropriate to carry 
out the provisions of this title.” 

11 U.S.C. § 105. Section 1123(b) of 
the Bankruptcy Code lists certain things 
that a debtor can accomplish through a 
Chapter 11 plan. The first five subsections 
of Section 1123(b) concern the rights and 
responsibilities of the debtor and its rela-
tionship to its creditors. Section 1123(b)
(6), however, contains a “catch-all” pro-
vision which provides that a Chapter 11 
plan may “include any other appropriate 
provision not inconsistent with the appli-
cable provisions of this title.”2 These two 
sections of the Bankruptcy Code served 
as a statutory basis for implementing a 
Johns-Manville type trust structure for 
non-asbestos tort liabilities, including the 
implementation of non-consensual third-
party releases relating to mass tort liabili-
ties. Post-Johns-Manville, the Delaware 
Bankruptcy Court has been a preeminent 
jurisdiction for both asbestos and non-as-
bestos-related mass tort bankruptcy cases.  

3.	� Bankruptcy Tools for Dealing 
with Mass Tort Claims

In addition to the escalation of defense 
costs, the defense of multiple tort cases in 
different forums creates a risk of disparate 
judgements as plaintiffs pursue venues 
where they are more likely to receive fa-
vorable outcomes. The commencement 
of a bankruptcy case, however, allows a 
company to funnel all claims, including 
latent or future claims, into a centralized 
Chapter 11 proceeding. Moreover, bank-
ruptcy provides a company with not only 
a forum for dealing with its mass tort li-
ability, but also an avenue for addressing 
issues with its capital structure resulting 
from funded and trade debts and other 
contractual liabilities. 

The Bankruptcy Code provides a 
debtor with various tools for addressing 
its mass tort liabilities. As soon as the debt-
or files its bankruptcy petition, the auto-
matic stay afforded under Section 362(a) 
of the Bankruptcy Code will halt all 
pending actions and the commencement 
of future actions against the debtor out-
side of the bankruptcy court on account  
of pre-petition claims. A debtor may also 
seek to extend the automatic stay (by 
adversary proceeding) to related actions 
against co-defendants (e.g., directors, 
officers, affiliates and joint tortfeasors). 
The automatic stay is thus a fundamen-
tal component of the “breathing spell”  
afforded to debtors throughout the 
bankruptcy process. 

During this “breathing spell,” the 
debtors are afforded an opportunity to 
negotiate with key constituencies regard-
ing a plan and potential resolution of the 
Chapter 11 case. An official committee 
will likely be appointed pursuant to Sec-
tion 1102 of the Bankruptcy Code to rep-
resent tort claimants and/or other gener-
al unsecured creditors. To the extent that 
a debtor seeks to channel future asbestos-
related claims to a trust, a future claims 
representative must also be appointed in 
accordance with Section 524(g) of the 
Bankruptcy Code to protect the rights 

trust in exchange for consensual and/or 
non-consensual third-party releases (with 
respect to asbestos-related liabilities), and 
channel all current and future tort claims 
to such settlement trust to be adminis-
tered in connection with court-approved 
trust distribution procedures. 

2.	 �Johns-Manville and the Rise of 
Mass Tort Bankruptcy Cases

The modern use of the bankruptcy 
process to address mass tort liabilities 
finds its origins in Johns-Manville, a case 
filed in 1982. Johns-Manville Corp., 
a large asbestos processor and cement 
manufacturer, filed a Chapter 11 case in 
response to significant asbestos litigation. 
The plan structure in Johns-Manville in-
volved the channeling of current and fu-
ture claims to a trust that was funded by 
a percentage of the reorganized entity’s 
future earnings, as well as contributions 
from the company’s insurers and other 
third parties. In exchange for such con-
tributions, the insurers and settling third 
parties received consensual and non-con-
sensual releases of asbestos-related claims 
from the debtors and all creditors. 

Congress subsequently enacted Sec-
tion 524(g) of the Bankruptcy Code, 
which codified the trust structure estab-
lished in Johns-Manville as a construct 
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of future claimants with unmanifested 
claims. Other key constituents, including 
secured parties, insurers, non-debtor affil-
iates and joint tortfeasors, will likewise be 
separately represented in connection with 
the Chapter 11 case. Thus, the ability to 
interact and negotiate with all constituen-
cies in a single forum provides an effective 
tool for reaching consensus.  

In addition to the automatic stay, the 
Bankruptcy Code provides a debtor with 
numerous other instruments for resolv-
ing mass tort claims. Indeed, consistent 
with the framework established in Johns-
Manville (and incorporated into Section 
524(g) for asbestos-related liabilities), the 
treatment of mass tort liabilities is often 
resolved through the implementation of a 
channeling injunction that directs all tort 
claims to a settlement trust. The settle-
ment trust may then be funded with cash, 
equity interests in the reorganized debtor, 
insurance proceeds, settlement amounts 
received from third parties or joint tort-
feasors (often contributed in exchange for 
consensual and non-consensual third-party 
releases to be provided pursuant to the 
plan) and other estate assets. As a result 
of the channeling injunction, the debtor’s 
mass tort liability is effectively capped 
at the value of the trust assets. The plan 
structure will typically incorporate trust 
distribution procedures (TDP) that estab-
lish a set of rules by which the settlement 
trustee may determine the validity and 
value of tort claims and the path by which 
claimants can challenge or appeal the 
trust’s determination of their claims. This 
settlement trust structure has provided 
companies with an effective bankruptcy 
option for addressing mass tort liability.   

4.	� Purdue Pharma and the Use 
of Non-Consensual Third-
Party Releases

The Supreme Court’s decision in Pur-
due Pharma arose in the context of a settle-
ment with the company’s long-time own-
ers, the proceeds of which would be used 
to compensate opioid victims and fund 
various abatement initiatives. In exchange 

for the settlement payment, the former 
owners sought, among other things, non-
consensual third-party releases of any cur-
rent or future opioid-related claims that 
could be asserted against them.

Basing its decision primarily on its 
reading of Section 1123(b) of the Bank-
ruptcy Code (identifying things that a 
Chapter 11 plan “may” do), the Court 
concluded that a bankruptcy court does 
not have the power to discharge claims 
against a non-debtor without the con-
sent of affected non-debtor claimants. 
Of particular importance in the mass tort 
context, the Court noted that because 
the Bankruptcy Code specifically autho-
rizes non-consensual third-party releases 
in asbestos-related cases, “it is all the 
more unlikely that § 1123(b)(6) is best 
read to afford courts that same author-
ity in every context.”3 Thus, the breadth 
of the “catch-all” provision in Section 
1123(b)(6) of the Bankruptcy Code did 
not provide sufficient statutory authority 
for granting non-consensual third-party 
releases in non-asbestos related cases.

Prior to the Court’s decision in Pur-
due Pharma, a debtor was able to utilize 
non-consensual third-party releases as an 
effective tool for addressing the potential 
liabilities of third parties caused by the 
debtor’s conduct. This often enabled the 
debtor to secure significant settlements 
with insurers and joint tortfeasors in ex-
change for plan releases that would bind 
potential plaintiffs. Except with respect 
to asbestos-related cases, a debtor no 
longer has the ability to offer third-party 
non-consensual releases (unless Congress 
acts to amend Section 524(g) of the  
Bankruptcy Code to extend it to other 
types of mass tort claims). 

The practical implication of the Court’s 
ruling is that tort claimants in non-asbestos  
cases will have the ability to opt out of 
bankruptcy third-party releases and  
future claimants will no longer be bound 
by such releases. Thus, the inability to 
provide complete finality to non-debtor  
affiliates and other potential settling parties  
with regard to their tort exposure will 

undoubtedly affect a debtor’s leverage in 
negotiating settlements with such parties.   

All is not lost, however, as Purdue Phar-
ma did not affect a debtor’s ability to effec-
tuate consensual releases for third parties 
or to release derivative causes of action that 
are “owned” by the debtor’s estate upon 
the commencement of a bankruptcy case. 
Courts differ in their views of what consti-
tutes a “consensual release,” but generally 
a claimant is deemed to have consented to 
a third-party release where it has failed to 
affirmatively opt out of such release pur-
suant to court-approved solicitation pro-
cedures. The use of an opt-out approach, 
combined with a broad noticing process, 
can maximize the scope of any consensual 
releases received by settling parties. 

The Delaware Bankruptcy Court has 
been at the forefront of addressing the 
bounds of consensual releases post-Purdue  
Pharma. Moreover, derivative claims 
“owned” by the estate may include, 
among other things, fraudulent trans-
fer, successor liability, breach of fiduciary 
duty, insurance coverage and alter ego 
claims. Additionally, some debtors have 
effectively used the “buy back” of insur-
ance policies free and clear of any liens, 
claims and encumbrances under Section 
363(f) of the Bankruptcy Code as an  
effective means of providing relief to  
settling insurers. This approach was like-
wise not addressed by the Supreme Court 
in its decision. Accordingly, a debtor still 
maintains effective tools for resolving 
claims in non-asbestos cases even with-
out the ability to utilize non-consensual  
third-party releases, and the Delaware 
Bankruptcy Court will undoubtedly con-
tinue to be an attractive forum for such 
cases moving forward.  u 

 
NOTES

1.	  Michael J. Merchant is a director of 
Richards, Layton & Finger in Wilmington, 
Delaware. The views expressed in this article 
are those of the author and do not reflect 
the views of Richards, Layton & Finger or 
its clients.
2.	  11 U.S.C. § 1123(b)(6).
3.	  Purdue-Pharma, 603 U.S. at 222.
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