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Over the past 60 days, The Peninsul
has closed over 20 custom homesite
in excess of $10.5 million.

LEARN what these buyers KNOW!

The Peninsula on The Indian River Bay offers

an excellent financial investment in your futw
and in your {:amily. We have a limited numbe:
of homesites released at remarkable values.

On May 1st, these homesites will significan

increase in both price and value.

Lakeside
Capture the l)reatlltalzing' g’olf and lake

views from these various homesites in

the neig’hl)orhood of Lakeside.
Marina Bay

Homesites in the Marina Bay neig’ll-
borhood allow you an exclusive fror
row seat to the lush views of the

12th fairway and the lakes beyon

Call our Discovery Center at
302-047-4717 for a golf cart to
to select your custom homesite

Or visit us on the web at
www.pcninsulac[e/aware.com

for more information.

S o : ‘ 468 Bay Farm Road
"Z,'i ne,;‘/"{n‘ 4,‘%4 [ " Millshoro, DE 19966
” homess, Sl T 4"@»«/,,. et £ ' A Toll Free: 8()6 PEN-DEILA TROONGOLF
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: Developed by Peninsula at Longneck, LLC
Sales by Peninsula Realty Associates, 1LLC

Obtain the property report of its equivalent required by tederal law and read It before signing anything: No federal agéncy has [udgad the merits or value, if any, of this property. This is not an oﬁeving in aﬁy state where prohibited by law,
Prices are subject to change without prior notice, All plans, Intenﬁons and materials relating to the proposed Peninsuta on the Indian River Bay and The Peninsula Club are subject to addition, datetlon, revision, change or other medification from time to tlme at!
discretion of the developu withoit notlco
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Experience

We offer the advantage of time-tested, experienced professionals to serve as

Independent Directors, Independent Managers or Independent Members for

Special Purpose Entities, backed by the clout of the only United States bank*
to carry a AAA-rating from Moody’s.’

When experience and reputation count, give us a call.

Michael Orendorf - VP
Wells Fargo Delaware Trust Company
919 North Market Street, Suite 700
Wilmington, DE 19801
302.575.2000 - tel
302.575.2006 - fax
Michael.orendorf@wellsfargo.com

*Wells Fargo Delaware Trust Company is an affiliate of Wel!ﬁ Fargo Bank, N.A. o S Wells Frgo Bank, NA.  Member FDIC
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800-544-9800 215-928-9300
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Lawrence S. Drexier

Pro bono efforts by our bar are essential and necessary to
the success of our judicial system. The cost of navigating the
halls of justice continues to grow, resulting in an ever increas-
ing number of people who cannot afford legal counsel who
desperately need legal advice. We lawyers must fill in these
gaps in order to maintain the integrity of the system and the
public’s faith in the judicial system.

The authors who contributed to this issue present a com-
pelling case for the need for pro bono effort in Delaware and
the personal and professional rewards for such work. We are
grateful for their effort.

Now is the time to act! Volunteer! Give of your time.
These organizations need your help. Take on a pro bono rep-
resentation; become affiliated with one of the service
providers. Each needs help in administration, board mem-
bers and other volunteers. A list of organizations and con-
tacts is set forth below.

Delaware Volunteer Legal Services: For volunteer opportunities or
questions, contact Jacki Chacona at (302) 478-8680, Ext. 212
www.dvis.org

Community Legal Aid Saciety, Inc.: (302) 575-0660
www.declasi.org

Legal Services Corporation of Delaware, Inc.: (302) 575-0408
www.lscd.com

Give! Help support these organizations through the
Combined Campaign for Justice or through contributions to
your provider of choice.

Credit for this issue goes exclusively to Janine Howard and
Tom McDonough of Delaware Volunteer Legal Services
(DVLS). Janine, as one of ber first acts after being named exec-
utive divector of DVLS, called to find out if the Delpware
Lawyer was intevested in an issue focusing on pro bono oppor-
tunities in Delaware. We jumped at the opportunity. I doubt
Tom was told in the DVLS interview process that one of his first
duties wonld be viding berd on o talented group of authors. Our
thanks to each for the creativity and energy they brought to
this issue.

Cngy
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Office of the Child Advocate: For volunteer opportunifies or questions,
contact Tania Culley (302) 577-6830
hitp://courts.state.de.us/ehildadvocate

Administrative Office of the Court: Limited Pro Bono Legal Assistance
Program. For volunteer opporfunities or questions, contact Julie Dvorak
at (302) 255-2475

Pro Bono Inn of Court: For information, contact Geoffrey Gamble
(302) 774-1464

Route 202N Otto’s BMW

West Chester, PA QMS Certified

610-399-6800 - i
ottosbmw.com he Ultimate

ottosbmw.com The Tri-States’' Premier BMW Center ~ [610-399-6800 | [ Driving Machine

4 DELAWARE LAWYER SPRING 2005




Thomas J. Allingham, I

is a partner in the
Wilmington, Dela-
ware, office of Skad-
den, Arps, Slate, Mea-
gher & Flom LLP.
Much of his practice
revolves around is-
sues of corporate
valuation — whether
directly in trying statutory appraisal
actions, or indirectly in analyzing securi-
ties law class action damages or advising
directors on share valuation issues in the
corporate takeover defense context.

Alan G. Davis

- oo + is an associate attor-
' ney in the law firm
of Henry Clay Davis
ITT, P.A. in George-
town,  Delaware,
where he pursues a
general practice of
law, with a concen-
tration in civil litiga-

tion. His clientele includes the Minority
Caucus of the Delaware State House of
Representatives, for whom he acts as
staff attorney. His firm was awarded the
2004 Distinguished Pro Bono Service
Award by the Delaware State Bar Asso-
ciation. Prior to entering the private
practice of law, Mr. Davis was a judicial
law clerk to the judges of the Superior
Court of Sussex County. He worked for
the Delaware Department of Transpor-
tation for nearly six years, attending
Widener University School of Law at
night for four of those years.

Hon. Randy J. Holland
e =4k presently serves on
- % the Delaware Sup-
reme Court. He is
the youngest person
to serve on the
Delaware Supreme
e Court. Prior to his
0 appointment and
I : 3 confirmation in
1986, Justice Holland was in private

practice as a partner at Morris, Nichols,
Arsht & Tungell. In January 1999, he
was reappointed and confirmed unani-
mously for a second twelve-year term.
Justice:  Holland graduated from
Swarthmore College. He also graduated
from the University of Pennsylvania
Law School, cum laude, where he
received an award for legal ethics.
Justice Holland received a Master of
Laws in the Judicial Process from the
University of Virginia Law School. He
also received an honorary Doctor of
Laws from Widener University School
of Law.

Hon. Chandlee Johnson Kuhn

is Chief Judge of Delaware Family
Court. A judge in Family Court since
1998, she was 22 when she got her first
job on the court as a bailiff and later a
staff development instructor. A law
degree in 1988 from Delaware Law
School — in the last class before the
name was changed to Widener Univer-
sity law school — got her a job at the

with
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» State-of-the-art Video Systems

¢ Secure Communications

and to schedule a demonstration.

302-656-9436 « 800-537-7772

» Fully equipped Conference Facility

* Worldwide Videoconferencing Affiliates

* User Friendly Systems with Facilitator
* 24-hour Availabilicy & Hotel Services

Call Fleet Davis for more information

Save Time ¢ Cut Travel ® Get It Done Today

Video Conference & Executive Meeting Center

THE BRANDYWINE VALLEY INN
1807 Concord Pike » Exit 8, [-95 ¢ Wilmington, DE 19803

www.brandywineinn.com
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Cover & Rossiter’s Estate Planning and
Administration services represent a
growing part of our practice. We work
collaboratively with attorneys to create a
comprehensive service package for clients.

Attorneys benefit from our outsourcing
arrangement because they can dedicate
their resources, such as paralegals, to more
specialized and profitable legal services.
Our tax and accounting experts can
seamlessly supplement attorneys’ services
by providing estate administration and tax
preparation services using state-of-the-art
< _ " systems.

, Whethcr in Estate Planning and
-+ Administration or any of our other practice
specialties, find out why so many clients
have chosen to build enduring
relationships with us. Please call us at
(302) 656-6632, and you’ll see what it
means to be partof an . ..

\/f(&ay cz\'gy‘ Y}M 5—0\9

COVER
ROSSITER

Certified Public Accountants & Advisors

62 Rockford Road * Wilmington, DE 19806
(302) 656-6632 « www.CoverRossiter.com
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Wilmington firm of Prickett Jones &
Elliott, practicing corporate litigation
and domestic relations, before she
received her judgeship.

Carolyn McNeice

is a solo practitioner who focuses on
Family Court matters, wills, estates and
personal injury. She graduated from
the University of Delaware in 1968 and
worked in the medical field for 20
years before completing law school
at Widener University School of Law
in 1987.

Luke W. Melte

is Senior Counsel for AstraZeneca
Pharmaceuticals LP and Vice President
& General Counsel for Stauffer
Management Company LLC, in which
capacities he focuses on litigation and
environmental matters. He graduated
from Haverford College in 1985 and
obtained his J.D. in 1988 from the
George Washington University National
Law Center. From 1988 until 1989,
Mr. Mette clerked for the Honorable

Joseph J. Farnan, Jr., of the United
States District Court for the District of
Delaware.

Rlchard H. Morse

(Cornell  Univer-
sity, 1970; Harvard
Law School, 1974),
is a trial lawyer and
partner at Young
Conaway Stargatt
& Taylor, LLP, is
treasurer of Del-
aware Volunteer Le-
g1l Scrv1ces and a coordinator of the
Federal Civil Panel He represented the
plaintiff in Askinson v. Taylor. In 2002
and 2004, he was awarded the Caleb R.
Layton, III Service Award by the
District Court.

Hon. Calvin L. Scott, Jr.

was appointed to the Superior Court of
Delaware by Governor Ruth Ann
Minner on February 19, 2003. Judge
Scott received his B.S. degree from
Carnegie Mellon University and his J.D.

and L.L.M. in Corp-
orate Law and Fi-
nance from Widener
University School of
Law Prior to joining
the Superior Court,
he was a Deputy
Attorney General in

- the Delaware De-
partment of ]ustlce Civil Division.

Thomas D. Shellenberger

is the Managing
Director of Cooch
and Taylor.” He con-
centrates his practice
in the area of fami-
ly law. After gradu-
ating from Wilm-
ington Friends
School, he earned
his undergmduatc dcgrce from the
University of Delaware in 1982, In
1985, Mr. Shellenberger received his
Juris Doctor with honors from the
Western New England College School
of Law.

WHAT’S YOUR REQUEST?™ 1It’s quite easy to make a case for setting up temporary offices at the Wyndham Wilmington’s
Law Center. We're a mere block away from the courthouse, with fully furnished lead counsel offices, assistant offices, large storage
areas, boardrooms and break areas. The requisite high-speed Internet, fax

and phone lines are all here: Let our ByRequest manager set up your .
teamn’s guestrooms to their specifications every time. Call us or your travel
planner. 1.800.WYNDHAM www.wyndhamwilmington.com

-

WYNDHAM WILMINGTON™

700 N. King Street, Wilmington, DE 19801
302-655-0400
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Saving

Pro Bono Work’'s Immedasurable Benefits

In early October 1991, I returned from a mecting outside the office to

The need is
very great

but the rewards
are greater,
You will not be
disappointed.
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find a message slip with the name “George Kendall” and a New York

City number. After several false positives, I recalled that George Kendall

had been the name of my high school senior class president. I hadn’t

spoken to George in the more than two decades since our graduation,

but remembered him as an interesting and intelligent character, so 1

dialed the number with some pleasant anticipation of trading stories

about high school adventures and the post-graduation fortunes of

mutual friends. From this pedestrian beginning evolved the most chal-

lenging and rewarding experience of my professional life.

he substance of George’s call was

much different than I expected. It

turned out that he had decided to

become a lawyer when he grew
up, and not just any lawyer: He was
serving as the head of the NAACP
Legal Defense Fund’s Capital Punish-
ment Group, which he explained was
the purpose of his call. There was a
man on Delaware’s death row!®, who
was scheduled to be executed — to be
hanged by the neck until dead, to be
specific, under Delaware’s old death
penalty statute — in a couple of weeks.
Could I help?

Of course, I said. I’ll make some
calls right away; I’m sure we can find
him a good lawyer.

No, he said, we want you to take
the case.

This was a Janghable proposition, at
least at first blush.

1 was then 38, a junior partnerin a
large international law firm, on the
cusp of a clichéd mid-life crisis. My
practice at Skadden, Arps was limited
to corporate litigation, mostly take-
overs and related cases; I had never
handled a criminal case, not even a
traffic ticket, let alone a matter in



which the client’s life hung in the bal-
ance. 1 knew nothing of criminal law,
nothing of federal habeas law, nothing
of the specialized field of death penalty
law; in short, nothing that could be of
use to the potential client. I didn’t even
know whether I was a categorical oppo-
nent of the death penalty.

I explained all of this to George, who
assured me that none of it mattered.
What mattered was that the potential
client’s lawyer on his habeas corpus peti-
tion could not continue; that no one
had been found to pick up the cudgels;
and that if someone did not appear for
him to seek a postponement of his exe-
cution, he would die in a matter of days.

I agreed to take the case. In the course
of the next 11 years, I and an extraordi-
narily dedicated and able team of young
lawyers (especially Mary MaloneyHuss,
now at W. L. Gore & Assodiates, and
current Skadden lawyer Steve Dargitz)
who signed on to represent this client
experienced the highest of highs and the
lowest of lows, the thrill of victory and
the aching despair of seemingly final
defear. In the end we could not achieve
for our client all that he hoped for, but
we did reverse what we believed was a
serious injustice — a “victory” that was
the most gratifying I’ve ever had.

I agreed to describe this experience
for the Delaware Lawyer in the hope
that it may encourage some of my col-
leagues in our bar — who may have
many of the same perfectly rational rea-
sons (not to say excuses) that I had for
not taking on such a representation —
to reconsider. The need is very great,
but the rewards are greater. You will not
be disappointed.

Within 48 hours of George’s call, we
appeared before the District Court
judge who was handling the matter,
who graciously granted us permission to
enter our appearance for our new client,
and a postponement of the execution to
permit us to review the file and educate
ourselves about a field in which our
ignorance knew no bounds. Noting that
he hadn’t seen Skadden attorneys in
such a role before, the court remarked
with good humor that he would expect
the “mother of all amended habeas peti-
tions” in short order. We promised to
do our best to satisfy those expectations.

That timetable was wildly optimistic.
It was not until after several years of
procedural disputes, and a successful
interlocutory appeal to the Third
Circuit, that we were finally able to file
our amended habeas petition in August
0f 1995. In the meantime, we had com-
pleted the critical factual investigation
of our client’s life, building a mitigation
case that we hoped would give us a
chance to convince a jury (in the new
trial we never stopped believing we
could achieve) or, in a worst case sce-
nario, the Pardons Board (if our work
to obtain a new trial came to naught)
that this was never a proper case for the
death penalty.

What we learned was sobering, even
chilling. Billy’s father was an alcoholic
who brutally beat his mother; she
escaped when Billy was no more than 3,
but took up with another man who also
beat her. One of Billy’s earliest memo-
ries was watching his older brother
throwing rocks at and trying to punch
their “stepfather” in a futile effort to
stop him from beating their mother.
Billy’s brother was then 6 or 7; Billy was
3 or 4. Their mother, whose own alco-
hol abuse had begun before Billy was
born and continued during her preg-
nancy with him, began drinking more
heavily — in the words of one family
member we interviewed, “as if it was
water from the faucet.” His brother lost
his way, and turned to crime; eventually
he was convicted of armed robbery, and
Billy was left to live alone with his
despairing (and increasingly alcohol-
dependent) mother. She began leaving
him for days, then weeks at a time.
Ultimately, she left Billy for good; the
water, heat and electricity in the house
in which they had been'living were all
turned off, and the building was con-
demned. But Billy stayed on alone for
several months, in the cold and dark.
He was 13.

Eventually, Billy’s sister took him in.
His mother occasionally resurfaced,
usually to harass her teenage son for
money. He tried very hard to make a
stable home for her, working two jobs
to try to afford a place where they could
both live. But when he succeeded in
renting an apartment, she refused to
move in. During the same period,

Billy’s father also returned (having
nowhere else to go because, as another
family member told us, he “had drunk
himself to nothing” and lost the use of
his legs). Despite the cruel treatment he
and his mother had endured at his
father’s hands a decade before, Billy
tried to care for him, too, taking him for
rides, and bathing him when he vomit-
ed or soiled himself.

The trauma and strain of Billy’s
youth eventually tock their toll, howev-
er. He began to abuse drugs, including
marijuana and amphetamines, and
experimented heavily with sniffing glue
and solvents. For reasons that seemed
clear from his family history, our client
was diagnosed by one psychiatrist as “a
traumatized, neglected child who grew
up with no adult role model for emo-
tional or moral development”; another
opined that this “psychological and
emotional void ... left him highly sus-
ceptible to being manipulated by indi-
viduals who would offer affection,
attention or any degree of concern that
appeared to him as clevating sclf esteem
and offering acceptance.” We came to
believe that exactly that kind of manip-
ulation had led to Billy’s involvement
with the crime for which he had been
convicted.

None of this history had been pre-
sented at the penalty phase of Billy’s
trial; his trial counsel, a solo practitioner
who was denied the assistance of a state-
appointed investigator or co-counsel,
was forced to devote virtually all of his
efforts to the guilt phase of the trial, and
simply lacked the resources in the time
available to him to develop the history
that we were able, with the luxury of
more time, to put together. In the
absence of such evidence, the death
penalty had been imposed, it seemed, as
if by default.

We also researched the constitutional
infirmities of Billy’s trial. There were
many, though we were often frustrated
by the procedural roadblocks that
United States Supreme Court decisions
have created in the last 10 to 15 years,
which have made it extremely difficult
to raise viable constitutional claims in
post-trial federal habeas proceedings.
Though we included every constitu-
tional violation we could identify in our
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amended habcas petition, we eventually
focused most of our efforts on one: a
so-called Batson claim.

In 1986, the United States Supreme
Court decided Batson v. Kentucky?,
reaffirming that the Equal Protection
Clause prohibits discrimination on
account of race in the selection of
jurors. Batson held that this principle,
which dates back to at least 188073, rec-
ognized that racial discrimination in the
selection of jurors harms “not only the
accused whose life or liberty they are
summoned to try,”* but also the poten-
tial juror himself, whose race “simply ‘is
unrelated to his fitness as a juror.””s

Our client is African-American. At
Billy’s 1982 trial for the murder of a
Dover liquor store owner, the deputy
attorney general who prosecuted
the case used peremptory chal-
lenges to strike every prospective
African-American juror from the
jury. This was, we were certain,
not an accident. The state had
done exactly the same thing in
every Kent County murder trial
that had occurred within a year
of our client’s trial. Moreover, in
defending its peremptory chal-
lenges of every black juror (on
direct appeal in 1984 to the
Delaware Supreme Court), the
state had candidly (if startlingly)
argued that its use of perempto-
ry strikes on the basis of “group associ-
ation” (a euphemism for race, as the
Delaware Supreme Court explicitly
found) was actually beneficial, as it
avoided the unseemliness of the court
having to strike black jurors for cause on
the ground of their purportedly obvious
and inevitable bias in favor of black
defendants. This, we saw, was an admis-
sion that its peremptory challenges were
race based; indeed, on direct appeal the
state did not even offer race-neutral rea-
sons for its peremptory strikes of the
black jurors. On direct appeal, pre-
Batson, the Delaware Supreme Court
affirmed Billy’s conviction.

Then Batson issued, requiring at a
minimum that the state offer race-neu-
tral grounds for its peremptory strikes.
Thus it was that, at an evidentiary hear-
ing convened for that purpose six years
after Billy’s trial, the prosecutor for the
[farst time and without the benefit of con-
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temporaneous notes recalled that one of
the stricken black jurors had “paused”
before affirming on voir dire that he
could vote for the death penalty if cir-
cumstances warranted. The “pause” —
which was not reflected in the trial tran-
script — had, the prosecutor testified,
given him concern that the prospective
juror would not vote for the death
penalty. But a white juror who had
given a verbatim response to the same
voir dire question was seated with no
objection from the state. As to another
stricken black juror, the “race-neutral”
rationale offered was that he would have
been inattentive, because he had asked
to be excused from jury duty — but in
fact the record showed he had not done
so, whereas a white juror who had asked

“One of the principal
objections to the
death penalty in this
country is that it is

applied unevenly”

to be excused had been seated, again
with no objection from the state.
Finally, in response to Billy’s evidence of
the state’s pattern and practice at the
time of Billy’s trial regarding the use of
peremptory strikes against prospective
black jurors, the state requested and was
granted permission to supplement the
record with its own rebuttal evidence,
which it assured the court existed. After
several weeks, however, the state quietly
informed the court that it would be
making no rebuttal submission. Despite
the foregoing evidence, the trial court
found (without discussion of Billy’s evi-
dence) that the state had provided race-
neutral explanations for its strikes, and
denied post-conviction relief. The
Delaware Supreme Court affirmed.
Our amended federal habeas petition
addressed all of the foregoing evidence
on Batson in detail, stressing the totality
of the evidence and the state court’s fail-

ure to discuss Billy’s evidence that
the state’s peremptory strikes had
been motivated by racial reasons.
Nevertheless, the District Court denied
our petition for a habeas writ in a 1998
opinion, finding that the trial court’s
post-conviction Bazson findings were
entitled to heavy deference. We were of
course disappointed, but remained opt-
mistic that relief could be obtained from
the Third Circuit, and we took a
prompt appeal.

On January 17, 2001, we received
the Third Circuit’s ruling. In a 2-1
opinion, the court affirmed the District
Court’s denial of Billy’s petition, reject-
ing all of our arguments, including the
Batson claim. We were devastated. We
knew realistically that our chances for
certiorari were nil, and it thus
appeared that we were out of
viable judicial options. We re-
ported the bad news to Billy,
who took it with his usual
equanimity. We discussed how
we might proceed before the
Pardons Board, another option
that offered little realistic prom-
ise. And with heavy hearts we
urged him to consider again his
awful choice between hanging
(Delaware’s mode of execution
at the time of his sentencing)
and the more “modern” lethal
injection.

At the same time we began looking
more closely at the Third Circuit’s opin-
ion, and in particular the dissenting
opinion of Judge Sloviter, who found
that “the prosecution, in pursuing its
express goal of ‘mak[ing] sure that [our
client] received the death penalty,
violated [our client’s] rights under
Batson.” Her eloquent conclusion in-
spired us to regroup: “One of the prin-
cipal objections to the operation of the
death penalty in this country is that it is
applied unevenly, particularly against
poor black defendants. I am afraid that
the majority’s decision will do nothing
to dispel that view.”

So we pressed on. Relying on “com-
mon sense” statistical analyses (our ap-
plication for an evidentiary hearing in
the District Court had been denied, so
we had no record evidence from statisti-
cal experts) that showed the extreme
unlikelihood that the state’s striking of




all black jurors could be explained by
chance, and reiterating the arguments
that the state’s late-blooming race-neu-
tral rationales were pretextual, we
moved for reargument en banc, which
— to our shock and delight — was
granted. The matter was argued to the
entire court en banc in May 2001.

On December 28, 2001, the court
ruled. Addressing the Batson argument,
Judge Sloviter, writing for the majority,
repeated what we had urged was the
central queston: “If not this case, what
case? If the evidence in this case is insuf-
ficient to show that the prosecutors’
race-neutral rationales, what case, short
of a prosecutorial mea culpa, would do
the job?”* The court’s answer was all
that we had hoped for. It withdrew its
carlier opinjion, reversed the District
Court’s denial of Billy’s petition, and
conditionally granted the writ {subject to
the state’s right to retry our client in con-
formance with constitutional principles).

It’s impossible to describe the exhila-
ration and elation we felt. Our joy was
only heightened when we visited Billy
the next day in the maximum security
unit at Smyrna. When we told him the
good news, it was possible to see a great
weight lifting from his shoulders, and
no client of mine has ever been more
grateful.

That was not the end, of course. The
state chose to retry Billy, and we ulti-
mately parted ways during the course of
his retrial, in which he represented him-
self (with able counsel appointed by the
court standing ready to assist). At the
end of the day, he was convicted again,
but though the state sought the death
penalty again, the jury saw the matter
differently, and Billy received a life sen-
tence. Thus we didn’t achieve all that
we had hoped for — but we did reverse
a death sentence that seemed to all of us
manifestly unjust, and obtained judicial
recognition that “long ago” prosecuto-
rial practices in Billy’s case” did not sat-
isfy the requirements of our great
Constitution. That was a result that we
all counted as a victory.

The victories of course were thrilling,.
But for me the most rewarding part of
this representation was coming to know
our client, and through that relation-
ship to better understand that we are all
the product of our pasts, and that there

is humanity in all of us. In all our many
meetings, Billy never failed to ask about
my family, whose activities and interests
he always remembered. He particularly
asked after my middle son, who attend-
ed the Third Circuit arguments as a
middle schooler and whom we all came
to regard as something of a good luck
charm. Billy somehow knew (and never
forgot) my birthday. And in the wake of
the devastating initial denial of relief by
the Third Circuit, I had discussions with
Billy that I have never had before with a
client, and likely never will again — on
the nature of life, and the existence of a
higher being, and the magnitude of the
weight that any human being can bear.
Inspiration can come from strange
circamstances, and Billy’s perseverance
and determination to bear whatever
came was (and is) an inspiration to me.
I think of him often.

There was another, even more
remarkable, experience that came out of
this representation — an experience that
taught me more than anything in my
life about the quality of mercy. I hap-
pened, well into my representation of
Billy, to meet (in circumstances entirely
unrelated to my representation of Billy)
the son of the victim of the murder for
which Billy was convicted. I would have
expected him to treat me with disdain,
if not contempt, but it was the contrary.
He was respectful and thoughtful,
inquiring {(once we had made the con-
nection) about how a corporate litigator
had come to have such a matter, and
about the status of our appeal. I
answered his questions, and even offered
a bland view about the difficulties of pre-
vailing on federal habeas claims. He
responded with the most charitable (in
the old sense of the word) offer I have
ever heard, or heard of. “I hope,” he
said, “that your guy will never see the
streets again in his lifetime. But I don’t
believe in taking life — any life. And that
includes the death penalty. And if the
time should ever come that you need a
witness for your side at a Pardons Board
hearing, I’ll be there.”

1 was speechless; I'm still astounded
as I recount the story today. But that
story exemplifies the completely unpre-
dictable nature of the rewards of a case
like this. I learned a lot from this case

about constitutional law, and criminal
law, and federal habeas law. But I
learned more about human nature and
“moral values,” and about the breath-
taking goodness and courage of a man
able to steer by his own moral compass
no matter how strong the wind.

I said at the outset that I agreed to
write about this case in the hope of
inspiring others to consider taking on a
death penalty case. In one sense, of
course, most of us are not equipped to
take on such a representation — we are
not criminal lawyers, nor constitutional
lawyers, and we don’t have readily at
hand the substantive knowledge that is
ultimately required to handle a matter
like this. But we are lawyers, and at the
end of the day (and with all of the enor-
mous resources available to help us get
up to speed®) that can be more than
enough. T am here to testify that the sat-
isfaction of knowing that justice can be
done is deep and wide.

FOOTNOTES

1. Our client is referred to in this article by the
psendonym “Billy.”

2.476 U.S. 79,109 S. Ct. 1712. Much of the
following discussion of Batson is taken from
Judge Sloviter’s dissent from the Third
Circuit’s original affirmance of the District
Court’s denial of our client’s amended habeas
petition.

3. Strander v. West Virginia, 100 U.S. 303
(1880)

4. Batson, 476 U.S. at 87,106 S. Ct. at 1712.

5. Id. (quoting Thiel v. Southern Pac. Co., 328
US. 217, 227, 66 S. Ct. 984 (1946)
(Frankfurter, J., dissenting)).

6. Riley, 277 F.3d at 287.

7. I mean “long ago.” Among the many things
I learned in the course of this representation
was a healthy respect for the fairness, and scnse
of justice and decency, of the deputy attorneys
general who handled this matter for the state.

8. The resources available to anyone willing to
take on a death case are truly vast. I called time
and again on George Kendall and his colleagues
and network of friends at the NAACP Legal
Defense Fund. The American Bar Association
has established a program called the Death
Penalty Representation Project, which helps to
match willing lawyers with clients in need, and
provides the resources to support effective
representation.  Their  website  at  www.
abanet.org/deathpenalty is a useful introduc-
tion to the field and the role that civil lawyers
can play in it, with links to many other
resources as well. Qur Delaware courts, state
and federal, recently hosted a presentation by
this distinguished group. 4
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Limited Pro Bono Legal Assistance Program

The Limited Pro Bono Legol Assistonce Program (LPBLA),
managed and coordinated by the Administrative Office of the
Courts (AQC), presents a unique opportunity to perform pro bono
work for the afforney who: has a couple hours available on his or
her calendar, who would like fo volunteer but may be unable to

commit fo an unknown duration, and/or who would like the oppor- -

tunity to become more familiar with a legal area before volunteer-
ing to provide full representation. The program is intended to com-
plement, not compete with, pro bono opportunities to provide full
representation. Program sponsors include: the Delaware Judiciary,
the Delaware State Bar Association (DSBA), Delaware Volunteer
Legal Services, Inc. (DVLS), Communily Lega!l Aid Society, Inc.,
Legal Services Corporation of Delaware, Inc., Widener University
School of Law, and the st

Delaware Paralegal Associ- S
afion. The DSBAs Pro. Se
Litigation Assistance Com-
miftee (PSLAC) is responsi-
ble for program direction.

The LPBLA - provides
basic legal assistance fo
people who have simple
legal questions about the
judicial process and refers
people, when appropriate, fo
other legal service providers.
As part of the proegram, an
attorney volunteers for two
hours to be available to pro-
vide free fifteen-minute con-
sultations. Before a person )
meets with the attorney, our volunteer staff (paralegals, legal sec-
retaries, law students, inferested law students, and paralegal stu-
dents) screens the individual for program eligibility. Eligible per-
sons are those who: do not have an aftomey, have a question in
the same area of law for which the afforney registered to provide
assistance, have a clear fact pattern, and have a question(s) that
the attomey can answer within the fifteen-minufe consultation.
Volunteer staff writes the question(s) and relevant facts on an
infake form affording the attorney an opporfunity to read the ques-
tion(s) before initiating the consultation. Only when the atfomey is
ready, will the attorney meet with the individual.

The AOC has joined with DVLS to provide training for attomeys
for continuing legal education credit fo enable them to volunteer
outside their practice areq, if desired. For affomneys volunteering
outside their practice area, the AOC will recruit an afforney knowl-
edgeable in the practice area to be available via telephone fo assist
the volunteering affomey and ensure the attorney is comfortable
providing assistance. Attorneys volunteering for the LPBLA are cov-
ered under DVLS’s malpractice insurance.

Meaningful advice is rendered during the consultation because
the infake process that precedes the consultation focuses the meet-
ing on the question-answer session. Feedback from the people
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using this service has been overwhelmingly - positive. Mary
MaloneyHuss, an afforney who participated in the pilot program
recalls:

Perhaps the most vivid memories | have from my experfence in the
pilot program are the changes in the faces of the clients using the . .
service. In each case, they came info the inferview room with anx-
ious faces. They knew what they were frying fo accomplish, but
were worried and confused about how 1o start. In virtually every
case, in fifteen minutes (or less) they stood up with a smile, a look
of relief or perhaps a look of determinafion. Their confusion was
gone; -their anxiely was substantially less. They understood the
next step in the process and they had a plan for getfing it done.
Clearly, they were in @ much beffer place than they had been when
they walked in. It was amaz-
ing fo me how such a small
donation of fime could make
such a dramatic difference in
someone’s life. Of course,
not all of their problems were
solved. But the stumbling
block of the day had been
removed.

Current opportunities to
volunteer for the LPBLA exist
in the aregs of family law
aond tenanfs rights. How-
ever, the Court of Chancery
is waorking with the PSLAC fo
expand the program in the
area of Chancery - Court
guardianships where there is
a growing population of people who either cannot afford 1o retain
counsel or who are filing for guardianship aver properly having a
value that does not justify the cost of counsel.

The LPBLA is a great way for a law firm or organization to get

-involved in providing pro bono legal services. Volunfeer opportuni-

ties are not limited 1o aforneys. The AOC seeks paralegals, legol
secretaries, law students, paralegal students and interested law -
students fo staff the program. If you are inferested in volunteer-
ing, please contact Julie Dvorak, manager of Pro Se Services
at the AOC, by felephone 302-255-2475 or by e-mail
Julie.dvorak@state.de.us. Attorneys who would like fo volunteer
outside their practice area should look on the DSBA list serve for
upcoming CLE seminars for volunteering for this program.

*The Judiciary owes special thanks to the program sponsors,
the atiorneys, the paralegals and other volunteers — foo numer-
ous to mention who participated in the development of this pro-
gram. By providing basic legal assistance and referring income-
eligible litigants to the appropriate legal service provider for repre-
sentation, the LPBLA ensures essential legal services fo self-repre-
sented litigants,” says Justice Randy J. Holland of the Delaware
Supreme Court.

— Julie S. Dvorak



WHO CAN YOU DEPEND ON WHEN YOUR GLIENTS ARE INJURED?

Delaware
Back Pain
& Sports

Rehabilitation Centers

Depend on us to
get you better faster.

GETTING YOUR CLIENT BETTER FASTER!
BOARD CERTIFIED PHYSICAL MEDICINE AND REHABILITATION SPECIALISTS

A MULTI-SPECIALTY TEAM DEDICATED TO TREATING YOUR CLIENT’S PAIN
WITH NON-SURGICAL CARE & REHABILITATION

ACCEPTING NEW MOTOR VEHICLE & WORKERS COMPENSATION CASES

Physical Medicine / Rehabilitation / EMG Chiropractic Care
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Depend on Teamwork for: Physical medicine & rehabilitation, Interventional Pain Management / Injections, EMG,
Chiropractic Care, Rehabilitation therapy, Psychology / Pain management counseling, Massage therapy and QFCE’s
Depend on Time Saving Solutions: Centralized communication — we'll keep track of every phase of your clients’ care.
Prompt scheduling — often within 24 hours. Timely response — to your requests for documentation. One call — for any
record requests.

Depend on Convenience: Six convenient locations. Hospital consultations at St. Francis, Christiana Care and Kent
General. Early morning, linchtime and early evening appointments. Free, handicapped accessible parking. Transportation
available for auto and work related injuries. Accessible to public transportation. ONE STOP SHOPPING!

GETTING YOUR CLIENTS BETTER FASTER IS JUST A PHONE CALL AWAY. CALL US TODAY!

Wilmington Newark / Glasgow Dover

2006 Foulk Road 87-B Omega Drive 830 Walker Road

Wilmington, DE 19810 Newark, DE 19713 Dover, DE 19901

302-529-8783 302-733-0980 302-730-8848

700 Lea Boulevard 2600 Glasgow Avenue n

Wilmington, DE 19802 Newark, DE 19702 Smyrna

302-764-0271 302-832-8894 29 N. East Street
Smyrna, DE 19977
302-389-2225
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Professid

Pursuing a
learned art as

a common calling
to promote

justice and the
public good

14 DELAWARE LAWYER SPRING 2005

Every attempt to define professionalism includes an element of public

service. Three definitions are illustrative. Roscoe Pound defined a “pro-

fession” as a group of people “pursuing a learned art as a common call-

ing in the spirit of public service.” The former chief justice of the

Georgia Supreme Court, Harold Clarke, defines a professional as “a

113

member of a group which provides an essential service in which the pub-
lic has a vital interest and requires of the performer extensive training
and the exercise of qualitative judgment.” The American Bar
Association has defined a professional lawyer as “an expert in law pur-
suing a learned art in service to clients and in the spirit of public serv-

ice; and engaging in these pursuits as part of a common calling to pro-

mote justice and public good.”

he Delaware Supreme Court and

the Delaware Bar Association

encourage and support the legal

profession’s proud tradition of
public service. Delaware Lawyers’
Rules of Professional Conduct Rule
6.1 states:

A lawyer should vender prblic inter-
est legal service. A lnwyer may discharge
this vesponsibility by providing profes-
sional services at no fee or a veduced fee
to persons of limited means or to public
service or charitable groups or ovganiza-
tions, by service in activities for improp-

ing the law, the legal system or the legal
profession, and by financial support for
organizations that provide legal sevvices
to persons of limited means.

The Principles of Professionalism for
Delaware lawyers states:

Public service. A lawyer shonld assist
and substantially participate in civic,
educational and charitable organiza-
tions. A lawyer should render substan-
tial professional services on a charitable,
or pro bono publico, basis on bebalf of
those persons who cannot afford ade-
quate legnl assistance.



Justice Sandra Day O’Connor has
observed that “both the special privi-
leges incident to membership in our
profession and the advantages those
privileges give us in the necessary task
of earning a living are means to a goal
that transcends the accumulation of
wealth. That goal is public service.” In
fact, many American lawyers strive to
meet or exceed the ABA’s suggested
goal of at least fifty hours of pro bono
work per year. As Professor Rhode notes,
however, “few lawyers come close,” and
“[o]nly about a third of the nation’s
500 largest firms have agreed to partic-
ipate in the ABA Pro Bono Challenge,
which requires a minimum annual con-
tribution of three percent of the firm’s
total billable hours.”

Many lawyers assert that they
do not have time for pro bono
activity. T am reminded of a
story. Imagine that you came
upon a man in the woods work-
ing feverishly to saw down a
tree. “What are you doing?” you
ask. “Can’t you see?” comes the
impatient reply. “I’m sawing
down this tree.” “You look
exhausted!” you exclaim. “How
long have you been at ie2” “Over
five hours,” he returns, “and I’'m
beat! This is hard work.” “Well,
why don’t you take a break for a
few minutes and sharpen that saw?” you
inquire. “I’'m sure it would go a lot
faster.” “I don’t have time to sharpen
the saw,” the man says emphatically.
“I’m too busy sawing.”

This story appears in the well-know
book by Stephen R. Covey: The Seven
Habits of Highly Effective People. “Habit
7 is taking time to sharpen the saw. It
surrounds the other habits on'the Seven
Habits paradigm because it is the habit
that makes all the others possible.”
Habit 7 is personal. According to Covey,
“it’s preserving and enhancing the

greatest asset you have — you.” It
involves renewing the four dimensions
of your nature — “physical, spiritual,

marital, and social /emotion.” As Covey
notes, no one can sharpen the saw for
us. “We must do it for ourselves.”
Although six habits preceded the
seventh, I will only focus on Covey’s
third habit: “Put First Things First.”
The chapter discussing Habit 3 begins

by asking the reader to write down a
short answer to two questions.
Question 1; What one thing could you
do ... that, if you did on a regular basis,
would make a tremendous positive dif-
ference in your personal life? Question
2: What one thing in your business or
professional life would bring similar
results?

For many lawyers and judges, in
answer to question 2, one thing that we
do on a regular basis that makes a
tremendous positive difference in our
professional life is to help a deserving
individual with a genuine legal need.
This would come as no surprise to
Covey, who identified what has been
called the “character ethic™ as the foun-

Pro bono service is not only
good for the public, it is good
for the professional man or
woman who makes time to

engage in such an activity.

dation of success. The character ethic
teaches “that there are basic principles of
effective living, and that people can only
experience true success and enduring
happiness as they learn and integrate
these principles into the basic character.”

The term “pro bono” is an abbrevia-
tion for pro bono publico — for the pub-
lic good. But pro bono service is not
only good for the public, it is good for
the professional man or woman who
makes time to engage in such an activi-
ty. It “sharpens the saw.”

In the words of George Bernard
Shaw, “This is the true joy in life — that
being used for a purpose recognized by
yourself as a mighty one.” Victor Frankl
focused on the need for meaning and
purpose in our lives, something that
transcends our own lives and taps the
best energies within us. Dr. Hans Selye,
in his monumental research on stress,
states that a long, healthy, and happy
life is the result of making contribu-

tions, of having meaningful projects
that are personally exciting and con-
tribute to the lives of others.

G.K. Chesterton, the British writer
and polemicist, had a keen eye for the
paradox. No paradox in life’s lessons
caught his eye more frequently than the
inverse relationship between what he
characterizes as “selfish materialism”
and happiness. Accordingly, Steven
Keeva encourages us to develop a
“helping heart.” He explains:

In every tradition that emphasizes the
importance of the inner life, compassion
and service ave held up as preeminent
virtues. Those who, through the ages, have
been revered for their wisdom and empa-
thy — have often been people who believed
that the very purpose of life is to be
of service to others.

Those who value the impor-
tance of their inner experience,
are more apt te see personal
envichment as their purpose, at
least in their professional lives.

The satisfaction of practicing
law is frequently the knowledge
that others depended upon your
judgment, your loyalty, and your
abilities, and that at the end of
the day you knew that you had,
in fact, helped your client.

John W. Davis, a former U.S.
solicitor general, eloquently sum-
marized the public service provided by
legal professionals:

True, we build no bridges. We raise no
towers. We construct no engines. We paint
no pictures. There is little of all that we do
which the [buman] eye ... can see. But we
smooth out difficulties; we relieve stress;
we corvect mistakes; we take up other men
and women’s burdens and by our efforts
we make possible the peaceful life of men
and women in o peaceful state.

In his book Finding a Life and a
Higher Calling in the Practice of Law,
Judge Carl Horn, III, lists step 11, as
follows: “Be generous with your time
and money.” The specific nature of the
pro bono actvity in which we engage is
best left to each of our individual prefer-
ences. In conclusion, if “professional ful-
fillment” is one of your goals, after you
provide for yourself and your family, you
will experience professional satisfaction
by generously giving of your legal skills
and knowledge pro bono publico. ®
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Calvin L. Scott, Jr.

; Ihe View from ihe Benc! | | |

A Gourfs Perspective on Pro Bono Activity in Delaware

rganized pro bono efforts began

in the mid-1970s.> The Legal

Services Corporation, created in

1974 and approved by the Nixon
administration, was instituted to create
federal funding for the poor in civil mat-
ters.? The proposal to eliminate the
Legal Services Corporation by the
Reagan administration sparked an inter-
est in Congress and the organized bar to
ensure that it remained intact.* In 1981,
there were approximately fifty pro bono
programs.® A decade later, there were
almost 600 voluntary programs.* More
recently, pro bono work got a hand with
the widespread use of the Internct.
Web sites like www.selthelpsupport.org
help the courts, community and pro
bono practitioners to gain relevant
information with a variety of Internet
resources.”

In Delaware, pro bono work is at the
forefront of legal activity. The bar and
judiciary have taken great pride in the
creation of the Delaware Pro Bono Inn
of Court. The first of its kind in the
nation, the inn could serve as a model
for other state bars to follow. According
to Charles McDowell, Esquire, past-
president of the Delaware State Bar
Association, the inn:

is expected to provide an opportunity for
in-house lawyers to team up with private
practitioners; it will provide an outlet for
sentor/vetived lawyers who want to con-
tinue to serve the community ... and it
may also tap into the resources of the
many Delaware paralegals who can be
very belpful in the delivery of pro bono
services.®

“Despite the best efforts of the
organized bar, pro bono advocates, and
judges, pro bono participation among
attorneys remains unacceptably low.”®
To increase pro bono participation, the
Delaware Supreme Court has adopted
several new rules that relax limitations
on current and retired attorneys
enabling them to contribute to the pro
bono community. The first is Delaware
Supreme Court Rule 69. This rule
allows retired attorneys to work on a
limited basis performing only pro bono
activities.' In addition, the Rule allows
inactive members of the Delaware Bar
to provide a variety of uncompensated
services for clients.!
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The second rule, upon which this
article focuses, is Delaware Lawyers’
Rules of Professional Conduct Rule 6.5.
The Rule states in pertinent part:

(a) A lawyer who, under the auspices of a
program sponsoved by a nonprofit organi-
zation or court, provides short-term lim-
ited legal services to a client without
expectation by either the lawyer or the
client that the lawyer will provide contin-
uing representation in the matter:

(1) is subject to Rules 1.7 and 1.9(a) only
if the lawyer knows that the representation
of the client involves a conflict of interest;
and

(2) is subject to Rule 1.10 only if the
lawyer knows thar another lawyer associ-
ated with the lawyer in a law firm is dis-
qualified by Rule 1.7 or 1.9(a) with re-
spect to that matter.

The American Bar Association’s
Ethics 2000 Committee created Rule
6.5. It was originally directed at part-
time law firm volunteers but later
extended to all full-time legal service
lawyers. The purpose of Rule 6.5 is to
relax the strict application of the conflict
rules in order to promote lawyer partic-
ipation in pro bono legal services or
counseling.' Prior to Rule 6.5, the strict
application of the conflict rules acted as
a deterrent to lawyers considering vol-
unteering in the legal community. Rule
6.5 is intended to change that effect.

For example, if a lawyer volunteered
to work on a phone bank providing
advice during his lunch, it would be dif-
ficult to run a conflict check and provide
advice within an hour. Rule 6.5 allows
lawyers to participate in such programs
without being disqualified because of
the activities of their firms and firms will
not be disqualified from representing a
client because of the lawyer’s involve-
ment in the program." Similarly, in the
landlord-tenant arena, if a lawyer’s law
firm represents the landlord in commer-
cial lease matters, it should not bar that
lawyer at the legal aid hotline from pro-
viding residential lease help.™

One pro bono program in Delaware
that has stemmed from the adoption of
Rule 6.5 is the Limited Pro Bono Legal
Assistance  Program (LPBLA). The
LPBLA was a response to both the
court and community’s recognition that

certain barriers limit an individual’s
access to justice. The program is avail-
able at the Self-Help Center in the New
Castle County Courthouse on the 2nd
floor. Currently, assistance is available in
the areas of family law (civil) and ten-
ant’s rights. The LPBLA began with a
trial free legal assistance clinic held at
the Delaware State Bar Association.

On May 23, 2002, following the lead
of the Contra Costa County Bar
Association in California, the Delaware
Bar Association held a night clinic to
help people in the community deal with
landlord-tenant law, bankruptcy, and
child custody issues.”® Local attorneys
performed counseling on the three top-
ics with no strings attached. Only those
individuals who were not currently rep-
resented by an attorney were eligible.
Each individual was guaranteed fifteen
minutes of free legal assistance. v

Considering the complexity and
financial burdens of many legal issues,
the free legal assistance clinic allowed
people in the community to get “a foot
in the door.” The lawyers were able to
educate the individuals on their options
including possible litigation. Others
were told that they did not have a claim.
Regardless of the advice, the night was
rewarding for all involved.

The night’s success can be attributed
to Rule 6.5. With the relaxed applica-
tion of the conflict rules, the attorney
turnout was significant. The major prob-
lem, however, was community turnout.
Steps are underway to develop a pro-
gram that would meet in a consistent
location with predictable hours of oper-
ation. The LPBLA was launched Feb-
ruary 2, 2004. Volunteers have played a
valuable role in getting this program
underway.

The program’s future relies on the
continuing assistance of volunteer attor-
neys. The court stresses the need for
volunteers to participate in these limited
commitment programs. The benefit
will be equally distributed between the
attorney and the community. In the
words of the Contra Costa County Bar
Association we seek “smart, experi-
enced, discreet attorneys for a one-night
stand?”¢ @
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Schulhaus, for her help in writing this article.

2. See E. Brownell, Legal Aid in the United
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adopted emeritus rules promoting pro bono
work. Stephanie Edelstein, State Bar Emeritus
Rules Encourage Pro Bono, at http://
www.abanet.org/legalservices/probono/emeri
tus.html (last visited Jan. 14, 2005).

11. Supr. Ct. R. 69(d)& (f). The following are
examples of uncompensated services that a
retired or inactive member may work for:
Delaware Volunteer Legal Services, Inc.
Community Legal Aid Society, Inc.; Delaware
Council on Crime and Justice, Inc.; the Office
of Child Advocate; the Office of the Public
Defender; and the Department of Justice.

12. Emily K. Spitser, The Ethics of Un-
bundling Legal Services in America: Re-visiting
American Legal Ethics at the Turn of the
Millennium, a¢ http://www.law.harvard.edu
/academics/clinical / bellowsacks /papers/spitser
%20-%20 unbundle.doc. In addition, comment
[3] of the Delaware Rules explains that because
of the limited and quick nature of the represen-
tation, conflicts checks are only required in cer-
tain situations. If a lawyer knows that the repre-
sentation presents a conflict of interest, he must
comply with Rules 1.7 or 1.9(a) Similarly, if the

The Delaware Pro Bono Inn of Court

lawyer knows that there is a conflict because
another lawyer in his firm would be disqualified
under Rule 1.7 or 1.9(a}, then he must comply
with Rule 1.10.

13. Center for Professional Responsibility,
Reporter’s Explanation of Changes at htp://
www.abanet.org/cpr/e2k-rule65.html.

14. Thomas G. Wilkinson, Changing the Rules
of Conduct, 26-DEC Pa. Law. 20, 27 (Nov.-
Dec., 2004). Pennsylvania adopted a similar
rule as Rule 6.5 that became effective January
1, 2005.

15. The event was sponsored by Delaware
Supreme Court; Delaware Superior Court;
Delaware Court of Common Pleas; Delaware
Court of Chancery; Delaware Family Court;
Delaware Justice of the Peace Court; Delaware
Volunteer Legal Services, Inc.; Delaware State
Bar Association; Widener University School of
Law; Legal Services Corporation of Delaware;
and Community Legal Aid Society, Inc.

16. Joshua D. Cohen, CCCBA Seeking Smart,
Experienced, Discreet Attorney[s] for One-
Night Stand on February 22: Instant Gratifica-
tion, No Commitment, No Recriminations,
Contra Costa Lawyer, 17-18 (Feb. 2001).

Members of the Delaware bench and bar are leaders of the
American Inns of Court (AIC). Four Inns of Court were established
in Delaware befween 1985 and 2001. Justice Randy J. Holland
recently completed two ferms as president of the AIC. Two of the
AIC national awards have been presented to Delaware lawyers.
Kevin F. Brady was recognized with the A. Sherman Christensen
Award in 2004 and Dana Connor Harringfon received the Sandra
Day O'Connor Award for Professional Service in 2002.

For the most part, inns concentrate on issues surrounding civil
ond criminal litigation practice, and include aftorneys from @ num-
ber of specialfies. There are aiso several inns that- specialize in
criminal practice, federal litigation, ‘tax law, administrative law,
white-collar crime, bankrupicy, intellectual property, famity law, or
employment and labor law. Existing Delaware inns followed both
the litigation and subject matter specialization models. In 2003,
Geoffrey S. Gamble, a member of the duPont Lega! Department
and a leader in the Delaware Stale Bar Associafion, advocated the
creation of a new model inn, one that promotes the delivery of
legal services on a pro bono basis to persons who could not oth-
erwise afford such services.

The Delaware Pro Bono inn of Court was chartered in the spring
of 2004 with its first meeting in September 2004. It is the first inn
with a focus on the provision of services as opposed fo an aspect
of the practice of law. The Pro Bono Inn’s organizers include
Justice Holland and refired Justice Joseph T. Walsh, who is the
first president of the inn. Members of each of the Delaware inns

assisted in the planning and formation of the Pro Bono Inn. The
officers and members of the Melson Arsht Inn generously hosted
the first monthly meeting of the Pro Bono Inn in September 2004
and continue fo be a resource for the Pro Bono Inn.

The AIC are designed to improve the skills, professionalism and
ethics of the bench and bar. The Pro Bono Inn provides an oppor-
funity for lawyers in a broad range of practice circumstances fo
meet these objectives and to enjoy the fellowship of an Inn of
Court, The Pro Bono Inn’s membership consists of members of the
judiciary, in-house counsel, fransactional lawyers in private prac-
tice, senior or refired lawyers, and lawyers who have reduced their
practice for family reasons. The members meet regularly to hold
programs and discussions on substantive, procedural and ethical
issues related to pro bono representation and provide direct pro
bono service. The inn’s membership also includes law students at
Widener Law School and paralegals who join in inn’s service
aclivities. Members of the inn have participated in the limifed coun-
seling program for pro se litigants in the Self-Help Center ot the
New Castle County Courthouse, provided representation through
Delaware Volunteer Legal Services and been appointed attorney
guardians ad litem through the Office of Child Advocate.

The Pro Bono Inn meets monthly in Wilmington for dinner, con-
versation and a continuing legal education presentation. The inn
welcomes inferest in membership. Please contact Geoff Gamble at
geoffrey.gamble@usa.dupont.com.

— Regina M. Mullen
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Richard H. Morse

Our Duty to Provide Legal Services to Indigent Individuals

In a firm with

many lawyers,

one can spend time
on d labor-intensive
case without

being missed
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Anatole France famously observed that “[t]he law, in its majestic equal-

ity, forbids the rich as well as the poor to sleep under bridges, to beg in

the streets, and to steal bread.” In some respects, the disparate impact

of an evenhanded law may be unavoidable, but we lawyers, who benefit

handsomely from the legal system, have a duty to prevent limited access

to legal services from compounding that problem. To that end, the

courts and the organized bar have provided numerous opportunities for

attorneys in private practice to provide assistance to low-income per-

sons. Young Conaway Stargatt & Taylor, LLP has taken advantage of

those opportunities.

ne area where the firm has been

active is with the District Court’s

Federal Civil Panel, which was

formed to provide representation
to indigent individuals who file poten-
tially meritorious civil cases pro se.
Most of those cases have been brought
by prison inmates. Young Conaway
has taken two to trial, has two more on
the trial calendar, and has another in
the carly stages of discovery.

The first case to go to trial was
Atkinson v. Taylor. Atkinson was an
inmate at the Mult-Purpose Criminal
Justice Facility (Gander Hill), who filed

suit against several Department of
Correction officials, alleging that he
had been harmed by extended expo-
sure to environmental tobacco smoke
(ETS) in his cell. The cause of action he
attempted to assert has been recog-
nized by the Supreme Court, but not
as Atkinson plead it. Judge Farnan
granted a motion to dismiss, without
prejudice, and referred the case to the
panel. It was reviewed by a Young
Conaway attorney who, after several
meetings with Atkinson, filed a com-
plaint that properly alleged an ETS
claim. The complaint also alleged that






