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As the Executive Director of the
American Civil Liberties Union of
Delaware, it is my job to think and worry
about our civil liberties all day long —
and I confess to lying awake at night as
well. Unfortunately, I have more worries
than I could include in this issue. In
selecting die pieces tiiat follow, I have
tried to focus on issues that affect us at a
state and local level and matters that the
ACLU of Delaware has taken an active
interest in.

Odier issues also deserve our atten-
tion. The tragedy of September 11 has
been followed by an unprecedented
assault on our civil liberties. Congress
passed the USA Patriot Act in a matter of
days without meaningful public input.
Among its many troubling provisions,
die Patriot Act reinstates domestic intel-
ligence operations banned since the
1970s and reduces judicial oversight of
federal investigations to a bare mini-
mum.

The Justice Department recently
rolled out Operation TIPS — the Terror
ism Information and Prevention System

to encourage citizens to report one
another for suspicious activity. Attorney
General Ashcroft singled out delivery
people, letter carriers, utility readers and
cable repairmen as "ideally suited" for
die plan. Of course diey are: they have
access to our homes, somediing die
Justice Department can only get widi a
warrant. The US Postal Service, to its
credit, refused to participate. In die latest
absurdity surrounding Operation TIPS,
Slate, die online magazine, reported tiiat
calls to Operation TIPS are being taken
by FOX Television's "America's Most
Wanted".

There are more problems out there
than I could cover in a year's worth of
issues of Delaware Lawyer. Here are just
a few:
• A recent U.S. Supreme Court opinion
called into question the validity of Del-
aware's death penalty statute and, at the
urging of the Delaware Attorney
General, the General Assembly voted in
a new deadi penalty statute in the last
hours of its session without any opportu-
nity for public comment.

• The Delaware Department of Cor-
rection has a multi-million-dollar facility
where inmates are subjected to twenty-
three-hour-a-day isolation at die same
time that Gander Hill is so overcrowded
tiiat prisoners must sleep in die gym and
dozens of men share a single bathroom.
• Delaware's Freedom of Information
Act, already one of the most limited in
the country, was gutted by the General
Assembly.
• The Delaware Senate refused to vote
on House Bill 99, a comprehensive gay
and lesbian civil rights act.

And that's just a few.
Don't lie awake at night worrying

about die state of civil liberties in our
nation. Do something. Contact a legisla-
tor. Represent a prisoner in a prison con-
ditions case. Write a letter to die editor.
You could even join die ACLU.

Drewry N. Fennell
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Lawrence A. Hamermesh

ZELMAN V. SIMMONS-HARRIS AND
THE POLITICIZATION OF RELIGION

n June 27, 2002, the last day of its October
2001 Term, the United States Supreme
Court ruled in Zeltnan v. Simmons-Harris1

that a "school vouchers" program did not
offend the First Amendment's establishment
clause, despite the fact that public funding
for the program did ultimately pay for tuition
at religious schools. This article is not a

- motion for reargument; for better or worse,
.the 5-4.majority opinion in Zelman is now
controlling authority on the interpretation of

'the.-'.'.First Amendment of the United States Constitution.
Instead, this article points out some of the concerns expressed
by die Zelman dissenters, and invites consideration of some of
the:policy and legal'debates that will inevitably;-follow in
Zehnan'swake. , ; - ' . , ; ; : ; r ; : :; :

L .: \: ^ , '/;

A SHORT HISTORY OF SCHOOL VOUCHERS:
THE IDEA, AND THE CLEVELAND PLAN

A short reminder of the nature and history of "school
vouchers" will assist in appreciating tlie significance and likely
impact of the Zelman decision. School vouchers — essentially

. government checks issued to a student's family to be applied
toward tuition at any eligible school— were originally con-
ceived as a private market antidote to perceived evils of a pub-
lic education monopoly.2 . ^ ; . > \

The idea was that instead of limiting: public funding to
"public schools," a government committed to supporting
quality education should provide a base level-of funding for
each student's family, for whose" support and dollars the
schools -— public and private, religious and nonsectarian—•
would compete. The resulting competition, it was thought,
would winnow out the inferior schools from die better, and in
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any event force all schools to be better
and more competitive in both cost and
quality.

This kind of "free market" voucher
program — one in which all schools are
essentially privatized — has never been
implemented. What has been imple-
mented instead are a number of pro-
grams — notably in Milwaukee and
Cleveland — in which public funds are
distributed only to low income families,
in school districts in which it is perceived
that the public schools are educationally
inadequate.

In the Cleveland program at issue in
Zelman, families with incomes below
200% of die poverty line had priority for
receipt of school vouchers, and the pro-
gram was limited to residents of school
districts that were or had been under
federal court supervision (as Cleveland's
has been since 1995).

The Cleveland program also afforded
families far less than the universal choice
contemplated in the original, idealized
version of a school vouchers program.
Vouchers could only be used at eligible

"participating" schools. Those schools
had to be located within the boundaries
of die federally supervised districts, or in
immediately adjacent districts. The
schools had to meet "statewide educa-
tional standards." And to be eligible to
enroll voucher students, schools had to
agree "not to discriminate on the basis
of race, religion, or ethnic background,
or to advocate or foster unlawful behav-
ior or teach hatred of any person or
group on the basis of race, ethnicity,
national origin or religion."3

In reality, the school choice afforded
under the Cleveland voucher plan was
even more limited than the formal rules
might have allowed. First, the amount of

the voucher — no more than $2,250 per
year — evidently limited the number of
schools that chose to participate in die
program, and the numbers of students
they accepted. Not one school in the
adjacent districts chose to accept vouch-
er students. In the 1999-2000 school
year, 56 in-district schools did partici-
pate, but all but ten were religiously affil-
iated.

Even more striking evidence of the
lack of choice was the fact that 96.6% of
die participating students that year were
enrolled in religious schools: secular pri-
vate schools enrolled only 129 out of the
3,700 voucher students. Interestingly,
almost two-thirds of die voucher stu-
dents who were enrolled in religious
schools were from a different religious
background dian die schools in which
they were enrolled. Not surprisingly,
according to a parent survey, the parents
of diese students were motivated by aca-
demic reasons, not by religious choice.4

The conclusion is inevitable: at least a
majority of the students participating in
die Cleveland voucher program were

receiving religious instruc-
tion at sectarian schools
that their parents accepted
solely or primarily as a con-
dition to access to a facility
diey believed would im-
prove dieir children's non-
religious education. It was
this vouchers program diat
die Supreme Court found
not to constitute an estab-
lishment of religion.

THE ZELMAN DECISION

The reasoning of the
majority in Zelman was
simple, if not simplistic:
starting from the hotly

debated premise that the voucher par-
ents' selection of a school was a "true
private choice," the majority concluded
that any "incidental advancement of a
religious mission, or the perceived
endorsement of a religious message, is
reasonably attributable to the individual
recipient, not to the government, whose
role ends with the disbursement of ben-
efits."5 Accordingly, the Court ruled, die
Cleveland program "does not offend the
Establishment Clause" of the First
Amendment.

The four dissenters obviously had a
very different view of the Cleveland
voucher program. In essence, they main-
tained that in reality — judging by die

program's actual participation statistics
as opposed to a formalistic, theoretical
notion of parental choice — the
Cleveland program amounted to the
financial support of religious schools and
concomitant religious instruction, in the
amount of over $8 million annually. The
dissenters' arguments regarding the
application of the Establishment Clause
to die Cleveland vouchers program are
of course not, strictly speaking, authori-
tative on the interpretation of the First
Amendment. The dissenting opinions,
however, particularly those of Justices
Souter and Breyer, point up important
questions that policy makers now will
have to confront, as legislatures across
die country gear up to address the
inevitable calls for the adoption of school
voucher programs.

THE INEVITABLE POLICY ISSUES IN
THE WAKE OF ZELMAN

In dissent, Justice Souter made the
unassailable observation that school
vouchers policy is now largely remitted
to the "action of the political branches at
the state and national levels." '" The par-
ticipants in those branches — and those
who might seek to influence them —
must carefully evaluate the special issues
presented by vouchers programs that
include funding of schools that promote
religious instruction. The remainder of
this article highlights some of those
problems.

STUDENT ADMISSION ISSUES

One of the notable features of
Cleveland's voucher program was its
requirement that participating schools
not discriminate on the basis of race,
ethnicity or religion in admitting stu-
dents.7 In other words, participating
sectarian schools were not permitted
to prefer members of their own faith. In
a voucher system with such a rule,
for example, if 500 "voucher students"
sought admission to a religious school
and only 50 equally qualified students of
that school's religious affiliation applied,
only one in ten of die resulting student
population would apparendy be a mem-
ber of diat school's faidi. Such a result
may dramatically affect the desirability of
a vouchers program to religious schools
that wish to preserve a coherent faith
community.

Of course, voucher legislation could
dieoretically (and putting aside issues
under Tide VI addressed by Professor
Ware elsewhere in this issue) skirt this

I
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problem by permitting active and overt
discrimination on the basis of sexual ori-
entation, national origin, religion or
perhaps even race. Elimination of at
least some of these criteria from anti-dis-
crimination strictures, however, could
(justifiably) make such legislation politi-
cally controversial, if not downright
unpalatable.

Thus, die dilemma is established. On
one hand, will religious schools wish to
see adopted a scheme in which a stu-
dent's religious affiliation is not a per-
missible consideration for admission and
in which the religious composition of
their student bodies could shift dramat-

Will the taxpaying p>uh>lic

tolerate SL vouchers pro-

gram in which religious

schools cam discriminate

among applicants?

ically in ways beyond their control?
Conversely, will the taxpaying public
tolerate a vouchers program in which
participating religious schools can dis-
criminate among applicants on grounds
that federal and Delaware law generally
reject? Or will religious schools, as a
condition of receiving public funds, be
required to dilute or compromise their
religious mission by accepting state-
imposed anti-discrimination criteria?

funds by institutions that do not observe
such anti-discrimination constraints?

Another aspect of school employment
practices will present difficult issues in
the implementation of any voucher plan
permitting use at religious schools. At
present, State teacher certification
requirements are limited to those who
teach at public schools. And to be sure,
nothing in a voucher program that
includes religious schools would neces-
sarily change that.

But consider the problem of the reg-
ulatory nose under the tent: if consider-
able public funds are ultimately directed
to religious school instruction, how
long will the taxpayers who support

such Rinding, and
the governmental
institutions that
administer the pro-
gram, be content to
leave teacher quali-
fications at par-
ticipating private
schools unregulat-
ed? If public reg-
ulation of teacher
qualifications fol-
lows public funds
into private schools,
what will happen to

the cost structure of those schools? Will
those schools welcome application of
teacher certification requirements? Or
will public, political demands come into
conflict with private (particularly reli-
gious) school preferences and practices?

EMPLOYMENT ISSUES

Voucher programs with an anti-dis-
crimination requirement like Cleve-
land's present similar issues involving
participating schools' employment prac-
tices. Just as those schools may not dis-
criminate on the basis of religion in
accepting students, participating schools
in the Cleveland program are presum-
ably prohibited from discriminating in
the hiring of teachers, administrators
and other staff.

The same dilemma arises: will reli-
gious schools wish to be subjected to
such limitations as a condition to partic-
ipation in a voucher program? And if
not, will legislators and the taxpaying
public allow die use of significant public

INSTRUCTIONAL CONTENT ISSUES

Recall that the Cleveland voucher
program required participating schools
to agree not to "teach hatred of any per-
son or group on die basis of race, eth-
nicity, national origin or religion."8 It is
hard to see how any publicly-funded
vouchers program would or should tol-
erate such teaching by die schools it
supported. But accepting this curricular
limitation raises a variety of complex
problems.

First, as Justice Breyer cautioned,
there are central elements of the reli-
gious tenets of major faidis diat could
easily be interpreted to foster hatred of
other religions.9 Consider, for example,
a public official or tribunal charged widi
enforcing die "no teaching of hatred"
requirement who encounters espousal
of Zionism (through celebration of
Israeli Independence Day, say) at a
Jewish school participating in a vouchers
program. What if that official or tribunal
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were to conclude that such espousal
constitutes the teaching of hatred of per-
sons of Palestinian origin?

More generally, would participating
religious schools be required to disavow
teachings in religious texts such as "Be ye
not unequally yoked together with
unbelievers: for what fellowship hath
righteousness with unrighteousness?"10

Will it be unacceptable for religious
schools that receive public funds to teach
their students the superiority of their
faith over others?

The mere existence of this kind of
issue inevitably presents a second, even
more uncomfortable one: who
would decide, on behalf of the
public authority supervising die
voucher program, whether a
particular religious school's
teachings complied with the
prohibition against fostering
"hatred of any person or group
on the basis of. . . religion"?

If the prohibition were not
meaningfully monitored, it
would be a sham; if it were
monitored and enforced, on
the other hand, who would
make compliance judgments?
The Secretary of Education? A court?
Some other elected or appointed official?
Would religious school curricula —
including religious instruction itself —
be subject to periodic state administra-
tive review for compliance with the anti-
hatred stricture?

Whoever might administer such a
stricture, he, she or it would be in the
unenviable position of monitoring and
negotiating with religious schools over
the content of their religious instruction,
or even more uncomfortable, making a
judgment that certain schools' religious
teaching made them ineligible for con-
tinued support with the voucher pro-
gram's funds. Religious schools would
have to consider this prospect as well, in
determining whether to participate in a
voucher program, unless the program
simply allowed participating schools to
use public funds to promote even the
most virulently anti-Christian, anti-
Semitic or anti-Muslim teachings.

A similar curricular problem arises
even in the absence of a voucher pro-
gram, but is certainly suggested by
Cleveland's requirement that participat-
ing schools satisfy "state educational
standards." We continue to see bitter
controversy over the curricular treatment
of the subject of evolution, and the
Supreme Court has even intervened to

prohibit states from legislating to require
the teaching of creationism where evolu-
tion is taught." If participating schools in
a voucher program must satisfy "state
educational standards," will there not be
greater regulatory pressure to dictate the
content of religious school curricula, on
the subject of evolution or otherwise?

Again, will greater public funding carry
with it greater public demand for a role in
determining the content of instruction at
participating schools? Should religious
schools consider this possibility before
aggressively seeking the bait of state
funding through a voucher program?

"Public money

devoted to payment

of religious costs . . .

brings the quest

For more."

RELIGIOUS COMPETITION ISSUES

If a Delaware program were to allow
state-funded vouchers to be applied to
religious school tuition, it is almost
inevitable that religious schools and
communities will weigh into the political
arena in order to maximize the benefit
to them of any voucher program.
Perhaps they all will get along. As Justice
Breyer warned, however, "Why will [the
religious schools] not become con-
cerned about, and seek to influence, the
criteria used to channel this money to
religious schools?'"2

If the First Amendment, as interpret-
ed in Zelmcm, does not itself spare us
from such entanglement of church and
state, at the very least our political bod-
ies, not to mention our religious com-
munities, ought to have such concerns
clearly in mind in deliberating about the
virtues of a voucher system.

REMAINING CONSTITUTIONAL
ISSUES

Although Zelman may have disposed
of any absolute federal constitutional
prohibition against indirect public fund-
ing of religious schools through a
voucher program, there are plenty of
issues under state constitutional provi-
sions that must yet. be resolved.13 While

Delaware was not one of the States that
adopted constitutional provisions (so-
called "Blaine amendments") aimed par-
ticularly at prohibiting public funding for
sectarian (particularly Roman Catholic)
schools,'4 Article I, Section 1 of
Delaware's Constitution does contain a
provision — dating back to the
Declaration of Rights and Fundamental
Rules of the Delaware State enacted
September 11, 1776, and for which the
First Amendment of the United States
Constitution has no counterpart — that
"no man shall or ought to be compelled
. . . to contribute to the erection or sup-

port of any place of worship, or
to the maintenance of any min-
istry, against his own free will and
consent. . . ,"15

hi light of the narrow majority
that decided Zelman, one can be
confident that a challenge to a
voucher program in Delaware
would focus significantly on that
provision, Delaware's own con-
stitutional separation of church
and state.

CONCLUSION

In his dissent in Zelman,
Justice Breyer quoted a predecessor,
Justice Rutiedge, in warning about the
dangers of public funding of private reli-
gious education:

Public money devoted to pay-
ment of religious costs, educa-
tional or other, brings the quest
for more. It brings too the strug-
gle of sect against sect for the
larger share or for any. Here one
[religious sect] by numbers [of
adherents] alone will benefit
most, there another. This is pre-
cisely the history of societies
which have had an established
religion and dissident groups.16

Before we embark in Delaware upon a
program for providing such funding, let
all of us pause and evaluate the risks
against which Justice Rutiedge warned,
and the real complexities we will face,
before we too readily accept any such
program. •

FOOTNOTES
1. 2002 U.S. LEXIS 4885, 70 U.S.L.W. 4683
(June 27, 2002) (hereafter "Zelman").
2. Many readers will recall the 1992 debate in
this publication on the subject of school vouch-
ers between former Governor Pierre S. duPont
IV and David A. Drexler. Delaware Lawyer vol.
10, no. 3, at 27-36. At that time Governor
duPont had recently proposed a voucher system
in which parents not electing a public school
would get a $2,150 voucher for tuition at an
"accredited" private school. In a thoughtful nod
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to die First Amendment, Governor duPont
would have limited the voucher to $1,935 if
applied at a religious school, "to avoid the con-
stitutional problems of paying for die religious
part of the curriculum of sectarian schools widi
tax dollars." Drexler, on die odier hand, predict-
ed that a voucher program would merely "pro-
vide private schooling opportunities to a compar-
atively few additional students, while diverting
significant public resources from the public
schools." For a more recent discussion of similar
concerns, see Chipman L. Flowers, Jr., discussion
"The Reformation of Public Education - Are
School Vouchers the Answer?," In Re:, vol. 25,
no. 9 (April 2002).
3. Zelman, 2002 U.S. LEXIS 4885 at *9-10.
4. Id. at * 109-109 (Souter, J., dissenting).
5. Id. at *22.
6. Id. at *130.
7. Id. at *9-10.
8. Id.
9. Id. at *123, n.24 (See, e.g., Christian New
Testament (2 Corindiians 6:14) (King James
Version) ("Be ye not unequally yoked together
widi unbelievers: for what fellowship hath right-
eousness widi unrighteousness? and what com-
munion hadi light with darkness?"); The Book of
Mormon (2 Nephi 9:24) ("And if they will not
repent and believe in his name, and be baptized in
his name, and endure to die end, diey must be
damned; for die Lord God, die Holy One of
Israel, has spoken it"); Pentateuch (Deut. 29:18)
(The New Jewish Publication Society
Translation) (for one who converts to anodier
faidi, "die LORD will never forgive him; rather
will die LORD'S anger and passion rage against
diat man, till every sanction recorded in diis book
comes down upon him, and die LORD blots out
his name from under heaven"); The Koran 334
(The Cow Ch. 2:1) (N. Dawood transl. 4th rev.
ed. 1974) ("As for the unbelievers, whether you
forewarn them or not, they will not have faidi.
Allah has set a seal upon their hearts and ears;
dieir sight is dimmed and a grievous punishment
awaits diem").

10. 2 Corindiians 6:14 (King James Version).
11. Edwards v. Aguillard, 482 U.S. 578 (1987).
12. Zelman, 2002 U.S. LEXIS 4885 at *141.
13. The Delaware Constitution of 1897 may
extend protections of individual rights beyond die
protection afforded under the Bill of Rights of die
United States Constitution. See Harris v. State,
A.2d _ , 2002 Del. LEXIS 395 at *10 (June 13,
2002), citing Jones v. State, 745 A.2d 856, 863
(Del. 1999).
14. See Laurie Goodstein, "In States, Hurdles
Loom," Nav Tork Times, sec. 4, p.3 (June 30,
2002).
15. The full text of Article I, Section 1 is:
§1. Freedom of religion.
Section 1. Although it is die duty of all men fre-
quendy to assemble together for the public wor-
ship of Almighty God; and piety and morality, on
which the prosperity of communities depends, are
diereby promoted; yet no man shall or ought to
be compelled to attend any religious worship, to
contribute to the erection or support of any place
of worship, or to die maintenance of any ministry,
against his own free will and consent; and no
power shall or ought to be vested in or assumed
by any magistrate that shall in any case interfere
with, or in any manner control the rights of con-
science, in die free exercise of religious worship,
nor a preference given by law to any religious soci-
eties, denominations, or modes of worship.
See also THE DELAWARE CONSTITUTION
OF 1897: THE FIRST HUNDRED YEARS
(Delaware State Bar Association 1997) at 173,
285.

16. Zelman, 2002 U.S. LEXIS 4885 at *139-
140, citing Everson v. Board of Ed. ofEwing, 330
U.S. 1, 53-54 (1947) (dissenting opinion).
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THE PACE OE PROGRESS
IN DELAWARE:

THE JURY IS STILL OUT

o?l
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n June 2002, the
Metropolitan Wilming-
ton Urban League
(MWUL) was pleased to
release The Pace of
Progress, the first com-
prehensive report con-
cerning the state of peo-
ple of color in Delaware.

The report was completed by
legal scholar Professor Leland
Ware, the Louis L. Redding
Chair for the Study of Law &
Public Policy at the University
of Delaware; Professor Ware's
assistant and doctoral candidate
David Rudder; and Associate
Professor in the Political Science Department Dr. Ted Davis.
Two years ago, it was the goal of the MWUL to complete this
work so that the entire community would have a baseline
analysis of how far people of color have come toward the
Delaware mainstream, and perhaps more importantly, how
much real work is left to do. In the authors' own words,
"While there have been considerable gains made by Delaware
African-Americans and Hispanics in the decades following the
enactment of the federal civil rights laws of the 1960s, ves-
tiges of de jure segregation still impose substantial barriers to
equity" (pp. 131, 132). Indeed, the jury is still out on racial
balance and equality of opportunity in Delaware and in out-
country.

THE ELEMENTS OF EXAMINATION

This report examines the economic, educational, and social
status of Delaware's African-American and Hispanic resi-
dents. Part I contains an examination of Delaware's history of

,.\

•?
- * . ; •

_J

racial discrimination in housing,
education, and employment. It
begins with an analysis of the
post-Reconstruction era, when
the system of racial segregation
was established and concludes
with a discussion of the 1960s,
when federal Civil Rights legis-
lation outlawed state-sponsored
racial subordination.

The next part compares Af-
rican-Americans and Hispanics
to Delaware's white population
in selected categories. These in-
clude average household in-
comes, levels of educational at-
tainment, employment,, and rates

of homeownership. The report also examines the extent to
which minority-owned business enterprises participate in the
state's economy and compares the involvement of whites and
minorities in the criminal justice system, focusing on arrest
records for various criminal offenses.

The commentary also includes a historical analysis of
Delaware's Hispanic population, the fastest-growing group in
the state. The report concludes with a regional analysis, which
compares Delaware to other states in the mid-Atlantic region,
using the same units of measure that were employed in the
intrastate comparisons. Our analysis shows that during the
decades following the enactment of the Civil Rights legisla-
tion of the 1960s, African-Americans and other minorities
have made considerable progress towards achieving racial
equality.

Despite the advances, however, much remains to be done
before the disparities, which can be attributed to Delaware's
history and legacy of racial subordination, will be eliminated.
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SELECTED FINDINGS

During the era of state-sponsored
segregation, African-Americans and
Hispanics were excluded from all but
the lowest paying and least desirable
occupations. They were forced to
attend separate and unequal schools.
Their residential options were limited to
segregated neighborhoods in which the
principal features were dilapidated, sub-
standard, and overcrowded housing.
The Civil Rights legislation of the
1960s outlawed dejure segregation but
these laws did not eliminate the dispari-
ties caused by decades of discrimination
and subordination.

Currently, Delaware's Afri-
can-American and Hispanic
residents earn, on average, 60
cents for each dollar earned by
the average white family.
Blacks and Hispanics are
under-represented in profes-
sional and upper-level man-
agement positions and over-
represented in the lowest pay-
ing and least desirable occupa-
tions. Despite significant ad-
vances over the last forty years,
the average levels of educational attain-
ment for minorities in Delaware lags far
below the average for whites.

It is important to recall that Delaware
was one of die five jurisdictions in-
volved in the Supreme Court's 1954
decision in Brown v. Board of Educa-
tion, which declared segregation in pub-
lic schools unconstitutional. Like many
other states, Delaware engaged in years
of dilatory tactics and did not begin to
make serious efforts to desegregate its
public schools until the late 1970s. The
school districts in New Castle County
were not released from federal court
supervision until 1995. This means,
among other tilings, tiiat every African-
American in Delaware's workforce, who
attended New Casde County schools,
was educated in circumstances in which
the vestiges of segregation and discrim-
ination remained.

African-American and Hispanic stu-
dents score well below the state average
on the mandatory student achievement
examinations that were introduced in
1998. Nearly 40 percent of the state's
African-American and Hispanic stu-
dents did not secure passing scores on
examinations administered pursuant to
the new testing program.

This will have a devastating affect on
die academic careers of this group of
students. Students who do not receive

passing scores cannot be promoted to
the next grade level. Those who perse-
vere and manage to fulfill all odier state
and local requirements will only be eli-
gible to receive a "Basic" high school
diploma, the lowest of the three levels
established under Delaware's high-
stakes testing regime. African-American
and Hispanic students are also dispro-
portionately placed in programs for stu-
dents with learning disabilities.

The rate of home ownership for
African-Americans is twenty percent
lower than the level of white ownership.
Even when family incomes are essen-
tially die same, the level of African-

emotional plea

for what we know to

toe Fair and equitable

is simply no

longer enough.

American home-ownership is signifi-
candy lower than that of similarly situat-
ed whites.

Over die last decade, many localities
in the state have become more residen-
tially integrated, yet there are many
communities in Delaware that are
becoming far more segregated, especial-
ly widiin the City of Wilmington. One
of the most segregated neighborhoods
sits in the shadow of die state capitol in
Dover. "Hypersegregation" — extreme
racial isolation in inner city areas — is
one of the most significant barriers to
progress toward racial equality.

Delaware's minority-owned business
enterprises are under-represented in
every classification except the service
industry, and they are virtually absent
from banking and financial services,
the fastest-growing sectors in the state's
economy. African-Americans and His-
panics are over-represented in die state's
criminal justice system. Their rates of
arrest and incarceration far exceed those
of similarly situated whites.

African-Americans and Hispanics col-
lectively represent one-fourth of Del-
aware's population. Twenty percent of
the state's inhabitants are African-
Americans; Hispanics constitute the
remaining five percent. Forty years ago,
blacks were a mere thirteen percent of
die state's population, and Hispanics

were not among the groups identified
on census forms. Delaware's African-
American population has grown sub-
stantially, but over the last decade, the
rate at which the Hispanic population
has increased exceeds that of any other
group. This trend indicates that the
African-American population will con-
tinue to grow and Hispanics are likely to
constitute a much larger proportion of
the state's population.

CONCLUSION

The Pace of Progress is one example
of the work of the Metropolitan
Wilmington Urban League. While

we are rooted in the history of
the civil rights movement in
Delaware and throughout our
country, we know too that in
many aspects, the rules of
engagement have changed. An
emotional plea for what we
know to be fair and equitable
is no longer enough. In the
face of cheers for the success of
the civil rights movement, our
report reveals that disparities
still remain and in some cases

— even widi the rise of a significant
black middle class — such disparities
have widened.

In Gunnar Myrdal's American Dil-
emma (1944), he suggested that
America's treatment of the Negro was
inconsistent with the precepts it
espoused in its most seminal documents
including the Constitution and the Bill
of Rights. The face of the Negro has
expanded to include growing Hispanic
and Asian populations and such treat-
ment of all of these groups, while better,
has not yet found the common ground
that our collective declarations of
democracy and freedom suggest.
Indeed, that "[a]ll men [and women]
are created equal and endowed by their
creator widi certain inalienable rights . . . "

To find that common ground, we
must work at it consistently and widi
each other. Purchase The Pace of Progress
and join the Urban League movement.
Together we can make more dian a ver-
bal difference. •

The Pace of Progress can be purchased
dirough the MWUL for $22.00. Please call
(302) 622-4300 to place your order. To join
the Urban League movement, visit the
MWUL website at www.mwul.org for more
information.
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REDLINING LEARNERS:
DELAWARE'S NEIGHBORHOOD

SCHOOLS ACT
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he year 2002 marks the 50th anniversary of a mile-
stone in the efforts to desegregate public schools in
Delaware. In 1952, civil rights lawyer Louis L.
Redding prevailed in Bulah v. Gebhart and Belton v.
Gebbart, the cases that compelled the desegrega-
tion of two school districts in New Castle County,
Delaware.' Two years later, these proceedings were
among the five consolidated cases that are collec-
tively remembered as Brown v. Board of Education*
the decision that held that segregation in public

education violated the Fourteenth Amendment. Because the
court in Brown ordered that desegregation proceed with "all
deliberate speed,"3 it is likely that the civil rights lawyers
expected that the process would take some time to com-
plete. It is doubtful, however, that anyone anticipated in
1954 that the desegregation controversy would remain
unresolved, nearly fifty years later.

After Brown was decided in 1954, the southern states
embarked on a campaign of "massive resistance" in which
they directly flouted the Supreme Court's mandate or
engaged in endless foot dragging and other dilatory tactics.4

Serious efforts to desegregate southern schools did not com-
mence until the late 1960s, when the Supreme Court aban-
doned the "deliberate speed" approach and imposed on
school districts an affirmative duty to eliminate all vestiges of

segregation "root and branch."5

In Delaware the first large scale efforts to integrate New
Castle County's schools began in the mid-1970s when a
federal court in Evans v. Buchanan reconfigured the school
districts and ordered busing to achieve racial balance within
individual schools.6 After years of court supervised desegre-
gation efforts, in 1996 a federal trial court in Delaware held
that the school districts in New Castle County had achieved
"unitary status" and could be released from federal court
supervision. This ruling was affirmed by a divided vote in
the Court of Appeals for the Third Circuit.7

In 2000, the Delaware legislature enacted a neighbor-
hood schools law,8 which requires the assignment of stu-
dents to schools closest to their homes without regard to
how this might affect the racial composition of student pop-
ulations. If the geographic restrictions imposed by this law
are implemented literally, they will resegregate the schools in
Wilmington. There are high levels of residential segregation
in the city and 90 percent of the city's public school students
are African-Americans and Latinos.

Title VI of the Civil Rights Act of 1964 prohibits recipi-
ents of federal financial assistance from engaging in racially
discriminatory activities. To establish a violation of the Civil
Rights Act of 1964, Title VI, a plaintiff is required to prove
that state officials acted with discriminatory intent.
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However, U.S. Department of Edu-
cation regulations implementing Title
VI only require proof of a discrimi-
natory effect.9 Proof of discriminatory
intent is not required.

As the discussion in the following
sections of this article demonstrates,
whatever the actual intent of the legis-
lature may have been, the Neighbor-
hood Schools Act violates federal law.
The state neighborhood schools law
will, at minimum, have a discriminato-
ry effect on black and Latino students.

When the unitary status order was
entered in Coalition to Save Our
Children v. State Bd. of Education, the
ruling was predicated on a
court-ordered reconfigu-
ration of the school dis-
tricts in New Casde Coun-
ty that divided Wilming-
ton among four separate
districts and established
racially balanced student
populations in individual
schools. The Neighbor-
hood Schools Act red-
lines'" educational oppor-
tunities: it will dismantle
the desegregation that the
court endorsed in Coali-
tion to Save Our Children
and impose an attendance
scheme that will compel
segregated schools in Wil-
mington.

It does not matter that the stated
purpose of the Neighborhood Schools
Act is race neutral. When the inevitable
complaint is filed with the U.S.
Department of Education, the result
will be a finding that the Neigh-
borhood Schools Act is unlawful. The
disparate impact that the law will have
on minority students is enough to
establish impermissible discrimination
under the regulations implementing
Title VI.

THE EFFORTS TO DESEGREGATE
DELAWARE SCHOOLS: THE NEW
CASTLE COUNTY LITIGATION

The Neighborhood Schools Act was
not written on a clean slate. It is impor-
tant to consider the long and difficult
history of school desegregation in
Delaware. In 1952, Delaware Civil
Rights lawyer Louis L. Redding filed
two separate lawsuits seeking to deseg-
regate schools in New Castle County,
Delaware. In Belton v. Gebhardt and
Bulah v. Gebhardt, the plaintiffs

claimed that the schools maintained for
black students in two separate districts
were not equal to those reserved for
whites."

While the Delaware cases were pend-
ing, NAACP lawyers filed similar suits
in Kansas, South Carolina, Virginia,
and the District of Columbia. All of the
cases were eventually consolidated and
argued in the U.S. Supreme Court. In
1954, the Supreme Court held in
Brown v. Board of Education that segre-
gation is inherendy discriminatory and a
violation of the Equal Protection Clause
of the Constitution.

When the inevitable

complaint is Filed with the

U.S. Department of

Education, the result will

t>e a finding that the

Neighborhood Schools

Act is unlawful.

The southern states reacted to
Brown with extreme hostility. They
developed a strategy that became
known as "massive resistance." For
years, most of the affected jurisdictions
directly flouted the Brown decision or
engaged in tactics that delayed the
desegregation process. Delaware was
among those that engaged in dilatory
tactics. In 1968, the Delaware state
legislature enacted the Educational
Advancement Act. The law prohibited
any school district with a population of
12,000 or more students to consoli-
date with other school districts. This
prevented the Wilmington school dis-
trict, which by then had an increasing-
ly black student population, from con-
solidating with other districts.

In 1970, a group of African-Ameri-
can parents reactivated litigation in the
United States District Court in
Delaware claiming, among other
things, that the Educational Ad-
vancement Act violated Delaware's
duty to disestablish racially-identifiable
schools because it prevented Wil-

mington from merging with other dis-
tricts. The three-judge panel ruled that
the Educational Improvement Act
played a significant role in maintaining
segregation in Wilmington and subur-
ban New Castle County schools. The
U.S. Supreme Court ultimately af-
firmed this ruling.12

In 1975, the court in Evans v.
Buchanan ordered that the 11 school
districts in New Castle County be
desegregated and reorganized into a
single district.'3 In 1981, an order was
issued permitting four separate districts
to replace the single district that was
previously established.14 The City of

Wilmington was divided
among four districts that
included areas in subur-
ban New Castle County.
Students were bused with-
in the reconfigured dis-
tricts to achieve racial bal-
ance in individual schools.

In the early 1990s
there was a dramatic shift
in the Supreme Court's
approach to school deseg-
regation litigation; one
that signaled the begin-
ning of the end of court-
supervised desegregation
efforts. In Dow ell v. School
Board of Oklahoma City
and Freeman v. Pitts K the

Supreme Court relaxed the standard
for achieving "unitary status"; the cir-
cumstances under which federal court
supervision of the desegregation
process would not be required.

The court found in Dowell and
Freeman that instead of an affirmative
duty to eliminate all vestiges of segre-
gation "root and branch," states only
had an affirmative duty to eliminate the
vestiges of segregation to the "extent
practicable." If single race schools per-
sisted as a result of "external factors"
such as segregated housing patterns,
such conditions would not prevent a
unitary status finding.

In 1996, applying this relaxed stan-
dard, the United States Court of
Appeals for the Third Circuit affirmed
a trial court ruling that the school dis-
tricts in New Castle County had
achieved unitary status and were to be
released from federal court supervi-
sion.16 The racial balance within New
Castle County's school districts and in
individual schools was an essential
predicate to the court's decision.
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THE NEIGHBORHOOD SCHOOLS

ACT VIOLATES FEDERAL

REGULATIONS IMPLEMENTING

TITLE VI OF THE CIVIL RIGHTS ACT

In 2000, the Delaware legislature
enacted the Neighborhood Schools
Act, which requires every school dis-
trict in the state to assign students to
schools closest to their residences. If
this legislation is implemented solely
on the basis of geography, it is
inevitable that the students residing in
Wilmington will attend racially segre-
gated schools. Ninety percent of the
city's students are African-Americans
or Latinos and high levels of residential
segregation persist in Wil-
mington. Title VI of the
Civil Rights Act of 1964
provides that "no person
in the United States shall,
on the ground of race,
color, or national origin,
be excluded from partici-
pation in, be denied the
benefits of, or be subject-
ed to discrimination un-
der any program or activ-
ity receiving federal finan-
cial assistance."17

Although Title VI bars
only intentional discrimi-
nation, the regulations
promulgated pursuant to
the statute expressly prohibit actions
that have a disparate impact on groups
protected by the law, even when those
actions are not intentionally discrimi-
natory. The Supreme Court has consis-
tently affirmed the validity of these reg-
ulations.18

The Department of Education's
Title VI regulations at 34 C.F.R. sec-
tion 100.3(b)(2) state that:

[a] recipient, in determining the
types of services, financial aid, or
other benefits, or facilities which
will be provided under any such
program, or the class of individ-
uals to whom, or the situations
in which, such services, financial
aid, other benefits, or facilities
will be provided under any such
program, or the class of individ-
uals to be afforded an opportu-
nity to participate in any such
program, may not, directly or
through contractual or other
arrangements, utilize criteria
or methods of administration
which have the effect of subject-
ing individuals to discrimination

because of their race, color, or
national origin, or have the effect
of defeating or substantially
impairing accomplishment of the
objectives of the program as
respect individuals of a particular
race, color, or national origin.19

To establish liability under the
Department of Education's disparate
impact regulations, a plaintiff must
demonstrate that a facially neutral prac-
tice has a disproportionate impact on a
group protected by Title VI. If the
plaintiff demonstrates a disparate im-
pact, the defendant must prove that the
challenged practice is supported by a
"substantial legitimate justification."20

Researchers have consis-

tently found that students

in many urban schools are

subjected to substandard

and deteriorating

facilities, racial isolation

and concentrated poverty.

A defendant attempting to meet the
"substantial legitimate justification"
burden must demonstrate, by a prepon-
derance of evidence, the "educational
necessity" of their practices, that is, to
show that the challenged practices
"bear a manifest demonstrable relation-
ship to classroom education."21 As one
court explained, the defendant must
prove that "the requirement which
caused the disproportionate impact was
required by educational necessity," i.e.,
that "any given requirement has a man-
ifest relationship to the education in
question."22 If the defendant sustains
this rebuttal burden, the plaintiff can
still prevail if it can be shown that there
is an equally effective alternative prac-
tice that would not cause an adverse
impact.

The Neighborhood Schools Act will
have an adverse impact on minority
students who reside in the city of
Wilmington. Ninety-one percent of
the city's public schools students are
African-Americans and Latinos. Seven-
ty-five percent of them are eligible for

free or reduced priced lunches.23 If they
are assigned to schools solely on the
basis of geographic proximity, it is
inevitable that these students will be
concentrated in racially segregated,
high poverty schools.

Researchers have consistently found
that students in racially isolated, high-
poverty urban schools are subjected to
conditions that suburban children are
not compelled to endure. These typi-
cally include substandard and deterio-
rating facilities, racial isolation, and
concentrated poverty.24

Compared to other areas of the state,
Wilmington has, on average, double the
number of students from low-income

families, three times the
state average of students
with limited English profi-
ciency and double the per-
centage of students with
special needs.25 White stu-
dents in suburban areas
will not be segregated.

There is no "education-
al necessity" that would
support the geographic
restrictions imposed by
the Neighborhood Schools
Act. It has not been shown
that decreasing the com-
muting distance to a par-
ticular school will en-
hance classroom instruc-

tion. Even if there were a legitimate
educational justification, there are other
ways in which the proximity goal could
be addressed without inflicting the harm
that Wilmington students will suffer
under the Neighborhood Schools Act.
The legislature could have, for example,
allowed school districts to consider stu-
dent body diversity in making student
assignments.

THE IMPACT OF RESIDENTIAL

SEGREGATION ON SCHOOL

ATTENDANCE ASSIGNMENTS

In the late 1970s, the three-judge
panel in Evans v. Buchanan officially
noted the history of racially discrimina-
tory housing practices in New Castle
County. In Evans, the court found,
among other things, that "racial dis-
crimination in the sale or rental of pri-
vate housing in New Castle County
was widespread, was tolerated or
encouraged by the real estate industry,
and was sanctioned by state officials."
The court found that racially restrictive
covenants continued to be recorded in
deeds until 1973. It also held that the

16 FALL 2002



(P^ESTGGA TITLE INSURANCE CP.

Founded,
Utilized,
Trusted

and Appreciated

by Attorneys

nscription
>logy

iy in the courtroom

aware's "e-courtroom"
jrtroom technology already

www.contitle.com
©2001 Conestoga

± (_> L 1. /

segregated housing patterns are still
prevalent in the City of Wilmington.
The high levels of residential segrega-
tion are well documented and obvious
to the most casual observer. In 2000, a
study was conducted by the Center for
Community Development and Family
Policy at the University of Delaware.27

The study measured segregation in
New Castle County, Delaware, from
1970 to 1990.

The researcher utilized a methodol-
ogy developed by social scientists
known as a "dissimilarity index."
Dissimilarity studies compare the spa-
tial distribution of different groups,
and are sometimes referred to as
"measures of unevenness." The index
uses census tracts as the units of meas-
ure. The index can range from 0 to 1.
It compares the distribution, within a
given area, of any two groups (in this
case blacks and whites). To reflect
complete integration, the distribution
in a given census tract should reflect an
even distribution of whites and blacks
relative to their proportion within the
entire area.

The index of dissimilarity indicates
the level of unevenness in the distribu-
tion of groups in a given area, i.e., the
percentage of members of a particular
racial group that would have to move
to another census tract to achieve an
even distribution of each group in pro-
portion to their representation in the
general population. If the percentage
of blacks and whites were the same in
each census tract in an entire area, this
would reflect complete integration,
and the index would equal 0. On the
other hand, if blacks and whites live in
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'ducation credit for lawyers
uy me ueiuwuie ^utiuiiissiun un \.uriuiiuuiy Legal Education, as well as the
Pennsylvania Continuing Legal Education Board.

October 22-November 5, Tuesdays and Thursdays,
6:00-8:30 p.m., at the University of Delaware Downtown Center,

8th and King Streets, Wilmington.

M T Y O F For more information, contact
Joyce D. Hunter at Jdhunter@udel.edu

Professional and Continuing Studies or 302/571-5239.

OPEN HOUSES
9 a.m.-1 p.m.

Age 3-Kindergarten:
Tuesday, October 22

Grades 1-4:
Thursday, October 24

Grades 5-12:
I Wednesday, November G

Academics, Athletics, and the Arts

THE TATNALL SCHOOL —
1501 Barley Mill Road • Wilmington, DE 19807 ,
Admissions and Financial Aid: [302] 892-4285

www.tatnall.org
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