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 ETROTEDIS

Dear Editor:

It is with much gratitude and appreciation that I write this letter.
Thank you for your kind, thoughtful and provocative articles on the
lives, achievements and contributions of the five African American
pioneers of the Delaware State Bar, Delaware Lawyer, Summer 1998.

I have had the fortunate opportunity to meet, speak with and
learn from Mr. Frank Hollis, Esquire. As a relatively recent law school
graduate, I lucked upon a position as a Hearings and Apppeals
Examiner for the District of Columbia, Department of Employment
Services. My work required interpreting District of Columbia work-
ers’ compensation law and rendering decisions on contested issues.

I was only on the job a short while before noticing Mr. Hollis.
Standing distinctively over six feet tall and wearing a most tasteful
pair of cowboy boots, at first glance, Mr. Hollis appeared to be out
of place. But as time went by, it became clear that it was more than
just his appearance that made him stand out. Mr. Hollis had a quiet
confidence that demanded respect. Everyone referred to him as Mr.
Hollis, not Frank. Indeed, like Clint Eastwood in “Low Plains
Drifter,” Mr. Hollis had a manner that set him apart from the rest.

At any rate, I continued working, struggling as most new attor-
neys struggle. It did not take long before 1 found myself in Mr.
Hollis’ office, his explaining to me a particular nuance of workers’
compensation law. Just when 1 thought workers’ compensation
might not be the area for me, Mr. Hollis said something to me no
one else had ever said in all my years of learning the law. Mr. Hollis
looked directly at me and held up my draft decision. He said, “if
anyone can find the law in this case, you can.”

Mr. Hollis’ encouragement gave me confidence, and as far as law is
concerned, changed my life. Presently, while I am stll a faitly young
attorney, I am working in a very responsible position in the workers’
compensation department of a prestigious Washington, D.C. law firm.
I have Mr. Hollis to thank for my good fortune.

I tell you this, not to brag about Mr. Hollis, but so that you may.
more fully appreciate the achievements and, moreover, the invaluable
contributions of the five Delaware pioneers. To this end, having no
one to guide and encourage the development of African American
attorneys is one of the most invidious, intangible and unquantifiable
vestiges of past discrimination remaining in our society today. I am
thankful for the Delaware five because Mr. Hollis was there for me.
You and I can only imagine how difficult it must have been for me.

So, again, I thank you. Your article provided me one more shot of
motivation and, more importantly, further illustrated an overriding
principle for my generation: Each one. Reach one. Teach one.

I am very proud to have had the opportunity to meet Mr. Hollis.
Today, I consider him my friend. After reading about him, and finding
out how much his life had contributed to the lives of others, I realize T was
right about him from the start. He is definitely set apart from the rest.

- Thank you for your consideration:

With Kindest regards, I'remain -

Kirk D. Williams

Deéar Board of Editors:

It is difficult to imagine a better conceived or better executed edi-
tion of Delaware Lawyer than the tribute to Collins J. Seitz, “A
Man for ‘All Seasons.” Each author was perfect for the pamcular
assigned task and the Carpentcr interview with Judge Seitz pro-
duces an informational gem graccd with a candor only possible

from seasoned participants. The photographs and the other editori- .

al input were outstanding. Publication excellence can come in a
small package. Congratulations!

Sincerely,
William T. Qunllcn

~ EDITOR' NOTES

Perhaps more than any other institution of American
life, education has been the object of intense national con-
cern over the past fifty years. This is not surprising, given
the importance of our children’s well-being. There have
been many things wrong with our schools, reflecting the
many problems our society has struggled to correct during
the second half of this century. When it comes to our chil-
dren, we want those problems fixed and we want them
fixed yesterday. The result has been an ever increasing flow
of legislation, regulation and litigation intended to cure the
ills we perceive in our schools. Each of the articles in this
issue reflects upon one aspect of the many efforts to right
our society’s wrongs as they manifest themselves in our
children’s daily lives. We have a long way to go.

Kathi Karsnitz writes a timely article about our state’s
atternpts to introduce experimentation and innovation into
our schools via the charter school initiative, the Charter
School Act of 1995, which to date has led to the establish-
ment of four charter schools in Delaware. Kathi notes that
the charter school law raises philosophical issues about
whether it is in the best interest of our children to turn
education over to those who may view education as a
“major for-profit industry.”

Paul Fine contributes a discussion of the history and cur-
rent status of our states effort to improve education through
the imposition of “accountability” through Delaware's
Educational Accountability Act of 1998. Paul has been a

- dedicated and energetic proponent of education reform for

many years. He explains the role of business in education
reform in recent years, and the principle behind the account-
ability system: to create standards, reward improvement and
provide real consequences for lack of achievement.

Another hot topic in education law today is sexual
harassment in the schools. The Supreme Court recently
held, in Gebser v. Lago Vista Independent School Distvict,
No. 96-1866 (U.S. 6,22 /98), that schools are not liable
for harassment of students by school employees unless a
school official with the power to take remedial action had
actual notice of the harassment and failed to act. David H.
Williamis ‘provides an explanation of the fundamentals of
sexual harassment law and how it applies to the schools.

Finally, Frances S. Ratner gives us a parent’s (and
lawyer’s) perspective on the federal individuals with

+ Disabilities Education Act, or “IDEA,” which has played a

low-profile but key role in education since its passage in
1975 and amendment in 1997. An advocate of the rights
of children with disabilities, Frances has written a thor-
ough, sympathetic and. interesting summary of the princi-
ples and elements of this law requiring public education
for children with disabilities and the “mainstreaming” of
such children whenever appropriate.

I greatly appreciate the willingness of all of our authors
to provide these articles. T would also like to thank Bill
Wiggin and ‘Margaret Gilmour for the able assistance and

patience in keeping me on task. o .
| (oo Chuike Gans
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“And what,” an uninitiated reader might ask,
“does education have to do with the Jaw?”
Increasingly a great deal, as you can see from

the range of articles that this issue comprises.-

The simpler days of little red schoolhouses and
McGuffey Readers are ancient history. Instead,
educators today struggle to manage a complex
establishment bristling with contingent liabili-
ties for (among other things) sexual harass-
ment, the needs of students with learning and
other disabilities, the ambiguities of educational
reform, and the hot potato of teacher compe-
tence and tenure. Educators, confronted by
these threats, and striving to set up corrective

RSN

and preventive mechanisms, ... well, it’s a won-
der they have any time left for teaching.

Several of the articles in this issue provide
expert advice on how to avoid these legal pit-
falls. They also point encouragingly to the
prospect of greatly improved education. And at
last everyone seems to be alert to the deficien-
cies of the existing system and the widespread
demand for change.

I thank our issue editor, Teresa Cheek Fariss
for her taste and judgment in assembling a
remarkable group of topics and writers. She
and they have furnished our contribution to
this vital discussion.

W.EW
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Kathi A. Karsnitz

CHARTER SCHOOLS:

Mile Markers On The
Road Of Reform Or A Dead
End For Public Education?

elaware’s efforts to reform public education
in the 1990s have produced a plethora of
new statutes, all of which are directed in
B some fashion toward restoring public confi-
§ dence in public educational institutions.
8 While more recent reform éfforts have dealt
B with raising the bar of acceptable student
performance and teacher accountability, two
early legislative changes on the road to

to the traditional public school system.
“Choice” and “Charter” initiatives were
designed to inject marketplace competition
into the public¢ school mix.

“The School District Enrollment Choice Program,” 14
‘Del.C. Chapter 4, permits a Delaware resident to enroll in any

.- school district in thc state, regardlcss of the student’s place of -

rcsxdcncc ‘provided -that the district of choxcc has sufficient
capac1ty Delaware public schools are now requxrcd to publish

“profiles” to facilitate informed choice. The freedom to
choose, of course,‘is designed to encourage public schools to
improve through competition as well as provide parents with
-some element of control over a child’s schooling.

The “choice” program is a marked departure from previous
school law which required public school students to attend the
school districts in which they resided,' a rather ‘take-it-or-leave-
it’ approach. A more conspicuous departure from traditional
school law, however, is the Charter School Act of 1995.2
" Charter schools are publicly funded, independently operated
alternatives to traditional public schools. In exchange for explic-
it accountability for student performance, charter schools are
_permitted to operate free from most government regulation.

reform were intended to provide alternatives

The Charter School Movement
in the United States
The principle of school choice, predicated as it is on mar-
ket-driven influences, seems to owe its origin to Milton
Friedman’s 1955 essay “The Role of Government in
Education.” Friedman’s observations have found more recent
support in responses to the National Commission for

" Excellence in Education report, “A Nation at Risk: The

Imperative for Educational Reform,” published in 1983.% “A
Nation at Risk,” the wellspring of today’s education reform
movement, framed the political debate that ultimately spawned
the school choice and charter programs, each now major com-
ponents of public education reform.

At least 29 states and the District of Columbia havc passed
some form of charter school legislation since Minnesota (the

first state to'do’so) enacted a charter school law in 1991, A

National Study of Charter Schools sponsored by the U.S.
Departmert of Education in-May 1997 reported that 428
charter- schools were operating nationwide by January 19974
and the Delaware State Board of Education and Department
of Public Education report that 750 charter schools were oper-
ational as of September 1997 5 President Clinton has called for
the creation of 3,000 charter schools by the year 2000 and
federal lcglslatxon has provided philosophical direction and
financial support to the charter school movement.’

The nature of charter schools foments controversy: dereg-
ulation and privatization of public sector activities frequently
generate philosophical dissonance. The notion of sanctioning
publicly funded schools authorized to operate under the
direction of community members unfettered by most gov-
ernment regulations was, not surprisingly, hatched as a
means-to depolarize a- major debate among education

DELAWARE LAWYER &5




reformists. At one end of the debate are
the politically conservative forces press-
ing for a voucher system, which would
permit public funds to be used in sup-
port of private, even sectarian, institu-
tions. At the other end of the spectrum
of opinion are supporters of public edu-
cation who hope that charter schools
will develop replicable strategies to sig-
nificantly improve the public education
available to alf students. Somewhere in
the midst of the philosophical debate
are the opportunistic ‘edventurists’ who
view the privatization of public educa-
tion through charter schools as a
“major for-profit industry.”®

The diverse motivations for support-
ing charter schoo! initatives are reflect-
ed in the wide differences among state
charter school laws. Some of the varia-
tions include: multi-agency vs. single-

agency approval processes; charters lim-
ited to conversion of existing public
schools as opposed to statutes which
authorize conversion of public or pri-
vate schools; statutes which permit new
charters or public school conversions,
but do not authorize charters of exist-
ing private schools.” Delaware law per-
mits either local school boards or the
Delaware Department of Education
(with the concurrence.of the State
Board of Education) to grant charters
and permits conversion of existing pub-
lic schools or the creation of new char-
ter schools. To date, only one Delaware
charter school is operating under a
grant from a local school board.™
Delaware’s refusal to authorize conver-
sion of private schools to charter
schools reflects a legislative aversion to
the use of public funds to support pri-

vate schools. Article X, §3 of the
Delaware Constitution prohibits the use
of public funds appropriated for educa-
tional purposes to be used in support of
any sectarian or denominational school.
Accordingly, Delaware has not
approved of public financial support for
private or sectarian schools through its
charter school law.

Although there are many variations in
charter school laws from state to state, the
single most controversial aspect of charter.
school law is the question of whether to
permit for-profit entitiés to obtain char-
ters. A limited number of states permit
for-profit charter operations; Mass-
achusetts, which initially permitted for-
profit organizations, entertained a bill
eliminating new for-profit operations.
Most of the litigation challenging charter
school operations nationwide have

Misplaced nostalgia? “The good old days” of the simple country school house.
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-attacked charter grants to for-profit enti-
ties."* Delaware law does not expressly
permit or prohibit the issuance of a char-
ter to a for-profit entity. When the Edison
Project, a for-profit, private company
operating charter schools in several states,
applied for a charter in December 1996,
the Delaware State Education Association
sponsored a taxpayer’s suit seeking to pre-
vent the State Board of Education from
issuing it a charter."

Charter schools-for-profit take two
basic forms: schools that operate under a
charter granted to the for-profit entity
and schools that operate under the
supervision of a local community board
which issues a “management” contract
to a profit-making entity hired to man-
age the school. Delaware has granted
one charter of the former variety (the
Edison Project’s applications*) and three
of the latter variety."

Dissection of the Charter School
Act of 1995 is necessary to provide
some understanding of the predicates
of the controversy created by for profit
charter schools.

Charter schools, while independenty
operated free from regulation (and nec-

essarily governmental oversight) are nev-
ertheless intended to be public schools.
Many provisions of the law, hqwcver,
The freedom to
choose is
designed to
encourasge public
schools to
improve thrbug‘h
competition as
well as providek
parents with
some element of
control over - a

child’'s schooling.

raise the fundamental question of just
what makes a school “public.”

The Charter School
Act of 1995
The Legisiative Puvpose: Overall
Improvement of Education

The express legislative intent of
Delaware’s Charter School Act is

...to create an alternative to tradi-
tional public school districts and
improve public education overall
(by offering) members of the com-
munity a charter to organize and
run independent public schools, free
of most state and school district reg-
ulations (as long as the school
meets) measurable standards of stu-
dent performances.

It appears from the precise language
referring to “members of the community”
that the legislature intended charter
schools to be the product of a community,
not corporate, viewpoint in fashioning and
implementing policies and procedures to
be employed in running the charter

- school. It further appears that the primary

objective of any charter school, if it is to
improve public education overall, should
be to make its methodologies widely avail-
able for use in traditional public schools
throughout the state. A desire to create
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opportunities to “test drive” innovative
educational strategies motivated the edu-
cation community’s support for charter
schools. Indeed, the Delaware State Board
of Education and the Delaware
Department of Education expect a
Delaware charter school to demonstrate its
contribution to improving public educa-
tion overall by identifying the specific
strategies or practices “which can be repli-
cated, intact or with modifications, by
other public schools in the state.” If,
however, a for-profit organization uses
unique methodologies (designed to attract
and maintain high student populations) it
would have every interest in maintaining

Enrollment
limitations at
charter schools
that are not
intended to
serve at-risk
populations
cause charter
schools to look
less like public
schools and
more like
private schools
supported at

public expense.

control over that methodology for its own
purposes of profit and would be loathe to -
make ‘it ' widely available to competing
school districts. Ce o

T Who May Oper_até a

‘Charter School?

The scope of potential charter orga-
nizers is quite large, covering any “per-
son, university, college or non-religious,
non-home-based, nonsectarian entity”
but expressly excluding private or reli-
giously affiliated schools from its scope."”
Certainly, if a for-profit entity proposed a
charter that could meet the requirements
of the law, the Act does not expressly for-



- bid issuance of a charter to it. The failure
to expressly permit or exclude profit seek-
ers, however, begs the obvious question:
if the Legislature had intended to permit
for-profit organizations to organize and
operate charter schools why did it not say
so, particularly when it expressly prohibit-

“ed private schools from seeking charter
approval? The reluctance to permit pri-
vate schools to convert to public charter
status is an obvious indication that the
Legislature was duly sensitive to the
objectionable nature of providing public
funds for private benefit.

‘Who Can Attend a
. Charter School?

Most charter schools have relatively
small student bodies. According to “The
Study of Charter Schools: First Year
Report,” more than 60 percent of charter
schools nationwide enroll fewer than 200
students and 15 percent enroll fewer than
50 students.”® Delaware permits charter
schools to operate with a minimum of
200 students (or no less than 100 in the
first two years of operation or if the
school serves an “at-risk” or special edu-
cation population).”” Permissible student
body limitations raise a serious threat to
maintaining a charter school as “public.”
The hallmark of traditional public schools
is their “public” nature; attendance is
limited only by residency. Traditional
public schools cannot close their doors
when the student population reaches a
specified number of students. Delaware
has attempted to address the problem
presented by limited student enrollment
by providing that a lottery must be held
in the event of over-enrollment.?

Exacerbating the problem created by
permissible limits on student numbers is
the fact that the Charter School Act pro-

vides the Delaware Department of

Education with no authority to regulate
. the recruitment practices of charter
- schools.- Accordingly, charter operators
may engage in “cherry picking,” or solic-
iting admissions applications from select
‘groups-of potential students who meet
identifiable but not necessarily stated (or

publi¢-spirited) criteria. Student enroll- -

ment limitations at charter schools that
are not intended to serve at-risk popula-
tions cause charter schools to look less
like public schools and more like private
schools supported at public expense.

Are Charter School
Boards of Directors
» Public Bodies?
The legal character of charter school
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boards of directors is not necessarily
that of a public body. The Charter
School Act characterizes the board of
directors of a charter school as “public
agents.”® Considering the breadth of
the definition of “public body” under
the Delaware Freedom of Information
Act,? it would seem that a charter
school board of directors is a public
body, but the issue is not entirely free
from debate. Confusion over the issue
arises from several factors. The Charter
School Act directs that charter schools
“shall be organized and managed
under the Delaware General Cor-
poration law.”* Many charter applica-
tions contain evidence of compliance
with the Delaware General Cor-
poration law through submission of
“boiler plate” certificates of incorpora-
tion and corporate by-laws. Typically,
incorporation documents have broad
corporate purpose clauses (not limited
to the pursuit of educational purposes)
and permit board meetings to occur
outside the state of Delaware and by
way of telephone conferences or other
vehicles impermissible under the
Freedom of Information Act.

Since there is no literal appointment
of board merbers by a public official
or empowerment through any mecha-
nism other than the Charter School
Act (nor are board members elected
officials as are board members of tradi-
tional local school boards) it is unclear
whether charter school boards consti-
tute public bodies.

Similarly, it is unclear whether
employees of charter schools are con-
sidered public employees. The Charter
School Act gives school employees the
right to organize under the public
school employees collective bargaining
statute (14 Del.C. Chapter 40); the Act
also permits employees to be covered
by -the state pension plan or, at the

-employee’s option, to be.covered by an

alternative plan.? No other accou-
trements of state employment seem to
exist. The provisions of Delaware law
pertaining to the termination of public
school employees’ services,” for exam-.
ple, do not apply to charter school
employees. Unless employees of the
charter school organize under the col-
lective bargaining law for greater pro-
tection, it would appear that they may
be employees at will, depending on the
type of personnel policies adopted by
the charter school law. Sick leave,
school calendar, required days of service
and duration of school day are all



unregulated. If the charter school board |

is not a public agency and few; if-any; of
the rights and privileges. of traditional
school employees are afforded: charter
school employees, what makes them
public employees? Is the charter school
part of the state school system:under
the state pension system?* Are charter
school employees public employees
under 29 Del.C. §5903(12):¥ Con-
sidering the ambiguous legal status of
both the managers and employees of
charter schools, their status as “public”
seems questionable. :

Add Profits to the Mix
The Charter School Act was clearly

The reluctance to
permit private
schools to covert
to public charter
status is an
obvious indica-
tion that the
Legislature was
duly .sensitive to
the objectionable
| nkature o'f'
providing public
funds for

1private benefit.

intended to break the mold of traditional
public schooling. It provides a “no rulés”.
framework for educational institutions that
may well foster innovation and infuse with
new life a system which has been much crit-
icized for complacency. “No rules,” howev-
er, 'demands unconditional trust in and
concomitant [oyalty from the stewards of an
institution. If public education is to remain
a public responsibility, funded by tax-payer

dollars, its purveyors must remain dedicated |

to public purposes rather than private profit.
Delaware’s Charter School law-is
insufficient to protect the public from -
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profiteers who necessarily must be
more concerned with stockholders than
with students. A Delaware charter
school can operate for three years
before the charter granting agency
must review its performance. In those
three years, a typical public school stu-
dent has received one quarter. of his or
her formal education. What is there in
the current law, absent a clear decision
to prohibit for-profit operators from
undertaking charters, to ensure that
student success is the primary concern
of the school’s management? What is
there in the current law, other than
funding, that makes a charter school
truly a public school?

When you eliminate a profit motive,
there can be no other driving force
behind operating a school, regardless of
its quasi-public nature, than a sincere
desire for student success and a commit-
ment to share the tools to disseminate
that success to all Delaware students.
Public education has been, and we hope
will continue to be, the institution primar-
ily responsible for making this country the
world’s leader. We cannot risk hurrying its
demise for a fistful of dollars. 4

FOOTNOTES

1. 14 Del.C.§ 405(c).

2. 14 Del.C. Chapter 5.

3. Elert, Glenn, “School Privatization &
Choice: A Sociopolitical Analysis?,” May 9,
1994, Glenn Elert 1992-1993.

4. “Study of Charter Schools: First Year
Report-May 1997,” U.S. Department of
Education.

5. Delaware State Board of Education and
Delaware Department of Education First Annual
State Report on Delaware Charter Schools,
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6. President Clinton’s address to the San
Carlos Charter Learning Center, September 27,
1997, San Carlos, California.

7. 1994 Amendments to the Elementary and
Secondary Education Act of 1965, Public Law
103-382, Improving America’s School Act of
1994, 20 U.S.C. § 8061.
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Industry,” Septembeér 1997 TEA News,
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n.1.; Chapter III, Exhibits 9, 10, and 11. -+

10. The Charter School of Wilmington
opened in September 1996 under a grant from
the Red Clay Consolidated School District.

11. Some examples include: Conncil of
Organizations and Others for Education About
Parochiaid, Inc., et al. v. Engler, et al., 566
N.W.2d 208 (Mich. Supr. 1997) (challenge to
the constitutionality of charter school law);
Wllkinsburg Education Association v.
Wilkinsbury School District, 690 A2d 252 (Pa.
Cmwealth 1997) (challenge to 2 management



contract arrangement); State of Wisconsin ex. rel.
Tommy G. Thompson, et al, v. Jackson, et al.,
Wisconsin Supreme. Court, District 4, Case No.
95-GV-1982 and 95-CV-1997 (challenge to
state law authorizing public funds to be used for
private or sectarian schools).

12. Pry v. Board of Education, Del. Super.,
C.A. No. 97M-07-015; the matter is still
pending.

13. Edison originally filed an application
to operate a charter school in December
1996. The State Board of Education issued it
a conditional charter in August 1997; subse-
quently, Edison relinquished the grant and
filed a new application in December 1997,
ostensibly through a local board of communi-
ty members. That application was conditional-
ly approved by the State Board of Education
in March 1998. The entent to which the new
application constitutes a charter to be operat-
ed under the supervision and control of a
local community board or one which will in
fact be. owned and operated by Edison
remains to be seen.

~14. ). Fran Del, Inc..(The Collegiate
Academy), SABIS International Charter School
and The Richard Milburn Academy.

15. 14 Del. C. § 501 (emphasis added).

16. Delaware State Board of Education and
Delaware Department of Education First Annual
State Report on Delaware Charter Schools,
January 1998, Appendix A.

17.14 Del.C. § 502.

18. National Study of Charter Schools,.

supra, at n.1, Chapter III, Exhibit 5.

19. 14 Del.C. § 503.

20. 14 Del.C. § 506: “A charter school shall
not: (c) restrict student admissions, except by

age and grade, or by lottery in the case of over--

enrollment....” The statute, however, goes on to
establish a number of circumstances in which
students may be given a preference to attend a
given charter school, none of which seem to
support any compelling state interest.

2114 Del.C. § 504(b) provides: “The -

board of directors of a charter school shall be
deemed public-agents authorized by a public
school district or the State Board to control the
charter school.” 14 Del.C. § 504(d) authorizes
a charter school board of director to be sued to
the same extent any public school board mem-

ber could be sued and offers directors, officers, *

and employees the same immunities as direc-
tors, officers, and employccs of traditional pub-
lic schools.

22.°29 Del.C. § 10002(a): “Publlc body
means, ..any...administrative...or...executive..
body.. cmpowercd by.. -any...state govemmcn-
tal entity...

23, 14 Del.C. § 504(a).

72414 Del.C. § 507,

2514 Del.C. Chapter 14,

©26..29 Del.C.'§ 5501(a)(1) dcﬁnes a state .

employceas a person employed by a school
district which i$ part of the state school sys-
tem, A charter school is not a school district,
that is, it' is nowhere dcﬁncd as or referred to
asa dlsmct

27. Exemptions to “statc” or “classiﬁcd
service” which is nevertheless ‘state employ-
ment’: “All employees of each state school dis-
trict or special school district and of the school
district of the City of Wilmington...and all
employees who teach in state institutions pur-
suant to unit allocations as set forth in § 1703
of Title 14.” Does that mean-that charter
.school employees who are not tcachers are not
in state employment?

28. 14 Del.C. § 515(b).

- More Lawyers in the entire United States and
Delaware, purchase CNA Lawyers Protector Plan
Professional Liability Policy than any other policy

”Why Settle For Less”

Call us for new & renewal quotations
'No Obligation’

Rossmann-Hurt-Ho

r\ v
mai, Inc.

Insurance since 1871

1-800-345-4133

HAPPINESS IS HAVING.
A BIG BROTHER
OR BIG 5!$TER'

©)

- Created exclusively for Big Brotliers/
- Big Sisters of America by Charles M. Schulc
Copy nglm-d 1950, 1958, 1960 United Features Syndivate, Inc.

S

VOLUNTEER NOW!

~ GALLYOUR
'LOCAL BIG BROTHERS/
BIG SISTERS AGENCY

®
AFFILIATED =
BIG BROTHERS/ BIG S$ISTERS OFJ\MERICA

50 down. 525 a monl.

That’s all you need to begin saving for retirement. if you
don't have lots of money, here’s your opportunity to buy
a diversified stock portfolio with the Nationwide® family

of mutual funds. Call our Agency today to learn more
about how to get started with a low minimum deposit.
You'll also receive a free prospectus containing com-
plete information, including charges, fees and expenses.
Read it carefully before you invest or send money.

Franklin T. Varone, CLU
1403 Silverside Road
Sitverside Professional Park
Wilmington, DE 19810
Office: 302-475-6200 Fax: 302-475-2638

NATIONWIDE

ADVISORY SERVICES, INC. @

Columbus, OH 43216-1492 » 1-300-848-0920  Pemmeml
® ST

" “Nationwide® is a registered federal service mark of
Nationwide Mutual Insurance Company

DELAWARE LAWYER 13




o

Paul R Fine

HOLDING OUR SCHOOLS
ACCOUNTABLE:
IT’'S TIME TO FINISH THE JOB

ducation reform provides little in the way of
instant gratification. It’s more like the Twelve

Labors of Hercules, where cach challenge over- .

come is followed by another grueling test.
Nonetheless, since there’s nothing more impor-
tant than the future of our children, this reform
journey is very much worth complctmg . and
doing right.

With enactment ~of- the Educational
Accountability Act of 1998 (SS1 for SB 250),
Delaware met another major challenge this year,

another important step on our deliberate journey

to better public schools. There’s no time to rest

on our laurels. We must keep moving to strengthen our

accountability system, adding essential components that were

compromised out in-Dover while also linking accountability to
effective professional development. ,

The remaining issues are tough, including such controver-.

sial ‘topics as teacher tenure, performance-based pay, account-
ability for education profcssmnals, and sanctions for failing
o 'schools Meeting these challenges could provoke epic battles -
worthy of Hercules and other heroes of Greek mythology, but
success is vital, and as we address such issues, we will learn who -
favors serious scllool improvement and .who’s content with.

changes that :aumi good but promise little significant change.

- 'This amc]e addrcsses thesc -topics and the broader issue of

*.educational accountability in Delaware. I begin with back-

_ground on the overall reform, summarize progress thus far, lay
out the key role business has played in this drama, and propose

an agenda for thc fuiture.

Delavware's
. Standards-Based Reform
" The current burst of reform activity began in the early

“19905,‘ spurred by business leaders, among others, who were

concerned about the quality of high school graduates applying
for jobs. Among the key drivers of the reform was the organi-
zation I represent, the Business/Public Education Council.
" In 1990 Delaware’s public school system faced several
problems:
*A minimum compctcncy approach was “dumbing down” the
school system.

.®Tests provided relative rather than absolute information on

student progress. Thus, most schools experienced the so-

called “Lake. Woebegone Effect,” in Wthh every student is

.above average.

*There was little formal accountablhty and no accountability
system.

*The emphasis was on inputs, rather than results.

s Professional and staff development was minimal and largely
ineffective,

Since 1990 much has been done to deal with thcsc prob-
lems. First, the State Board of Education developed a vision
for school reform known as New Directions. It was a stan-
dards-based approach defining what students need to know

-and be able to do in core academic disciplines to succeed in

their careers and in life. It was predicated on raising expecta-

_tions, the idea being that the best way to get better perfor-
:. mance s to expect it and demand it. '

. 'The first step was to create rigorous - acadcmlc standards,
and today we have them in math; science, English language
arts; and social studies. We also have higher graduation

. requirements: students must earn more credits and take more

challenging courses.

New state tests require students to demonstrate that they
can meet the standards. These assessments are designed to test
students’ true knowledge and ability, not just their-ability to

.- guess correctly. The first such tests ~ given this year in math and

English language arts and next year in science and social studies

— will establish a baseline against which to chart our progress. A

14 WINTER l§98/|999
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forerunner to these tests is the state writ-
ing assessment, which has been in place
for several years and is starting to pro-

duce evidence of improved student per- -

formance.,

Since the new standards and tests are
deliberately more rigorous than what
we’ve had before, initial results may well
be disappointing. (In fact, it will be sur-
prising. if they aren’t.) Given that, we
must withstand pressures to weaken the
standards and, instead, work harder until
our children o meet them, .

After creating standards and design-
ing new tests, Delaware addressed the
real bottom-line question: What hap-
pens to those who meet, or don’t meet,
the standards?

The first part of the answer came in
the spring of 1997, when the General
Assembly and Governor Carper enacted
legislation tying future high school grad-

uation starting in the year 2002 to suc-

cessful completion of the new state tests.
The same legislation required the
Governor and Department of Education
to go beyond student accountability to
recommend a complete accountability
system for Delaware schools.

1998 Accountability
) Legislation
“Such a system was enacted this
spring, and while it is not as strong as it
needs to be, it is 2 good first step. The
bill. = pushed hard by Governor Carper
and sponsored by Senator David Sokola

—is intended to reduce so-called “social .

promotion,” to reward academic
achievement ‘of students, schools, and
districts, and to hold schools and dis-
tricts accountable for results, ,

. Students who demonstrate proficient
and superior performance will receive
incentives such as certificates, endorsed
transcripts, and monetary awards for
post-secondary education. Those stu-
dents whose reading performance is seri-

' ously deficient will be retained at grades
3, 5,8, or 10 unless they can demon-
~strate proficiency at the end of summer -
.'school.: Likewise, c:ghth grade students
- whose pcrtormancc in math and English .
j ;languagc arts is scnously deficient: w111 be'
~ delayed in entering high $chool.-- "¢
" Schools and-school districts. Will be: -
evaluated on three measures: the absolute
’performance of their students on the
state tests, the schools’ record in zmprov-‘ :
“ing student pcrformance and their
record in improving the pcrformancc ‘of . .

students at lower levels of achievement.

Schools and- districts that are “Superior

Declaration of Responsibilities _
-ing the elements. of cffective parental -
.'Q:mvolvcmcnt and the rcsponmbxhty‘_"
schools have to help parents meet them.

- “The bill also requires the Governor’

Accredited” will be recognized and
rewarded, ' those designated = as
“Accredited” will be recognized, and
those on “Accreditation Watch” will
undergo an improvement process.
Should a school or district fail to
improve and become “Non-Accredited”
for two successive years, the State
Secretary of Education may publicly rec-
ommend an improvement plan
although ultimate authority remains with

the local school board.

The legislation also puts in place mea-

sures to begin developing accountability’
_systems for the Department of Education

It is not
eﬁough to
hold students
and schools
accountable.
Administrators
and teacher
must also be
accountable
for student
vprogr»es‘s,‘ a gdal
we believe
can be achieved
in a way that
is fair and

reasonable.

reviews. For, parcnts it means a Parents’

and Secretary of Education to. provide
the General Assembly with a plan for

~ professional accountabxhty by ]anuary
-1999. That plan is to address profession-
al standards, professional rcccmﬁcanon, '
professional evaluation; professional -

16 WINTER 1998/{999

o . S0 contribution ~
(DOE), parents, and education profes- -
‘sionals. For the DOE, this means annual -
‘customer- satxsfactlon and management -

idéntify-

development, teacher skill requirements,
the desirability of creating a Professional -
Standards Board, and admmlstrator‘."
cmploymcnt practices.

The Role of' Business
in Education Reform
In late 1990, about the time New. .

Directions was launched, the Delaware

Business Roundtable established the

Business/Public' Education” Council.: -

That body includes local CEOs as well as

leaders in education and government. Its .

contributions thus far include: ’

*A 1992 survey in which local employets -
identified academic skills arid person-
al attributes necessary for success in’
the workplace and pointed out
among then current high school
graduates.

*The Lochtenberg Report, a series of
1993 recommendations to Governor
Carper for-delivering social services
more effectively, many of which have -
been implemented by the Governor’s
Family Services Cabinet Council.

*Creation of educational research and
development centers at the
University of Delaware and Delaware
State University to support the
reform initiative.

* A Gap Analysis, which compared
national principles of effective
school reform to actual Delaware.
policy and.practice. This led to
appointment of the Education
Improvement Commission (EIC);

_which recommended ways to foster
~accountability and decentralize thc,}
educational process. - '

Most rcccntly, the Council sponsored
and adopted a report entitled The

. Missing Link to emphasize the critical

importance: of professional development .

as part of the reform mix. Pll return'to it~
in a moment, ’

Finally, the Council’s most 1mportant :

in my view ~ has been to*

‘help sustain the standards- bascd initiative . =

by. prov1dmg moral and polmcal support -
over the years. When other playcrs bcgm
1o waiver, _busmcss can hclp mamtam the -
nccdcd focus.” . SR

-For the last two ycars, thc Councd',

has devoted itself to two areas: holding .-

all members of the education system
accountable for results and seeing that

~ Delaware’s K-12 educators have the sup- .

port they need to make the standards-
based system work. As already noted,
this work was based on a year-long

“report, which was prepared by Chris
~Perry and myself, along with Paul




LeMahieu, who until recently directed
the Educational R&D Center at the
University of Delaware.

‘That report, The Missing Link, con-
tinues to guide our actions. It was based
on two separate 1997 research projects.
One project examined the status of cur-
rent accountability and professional
development activity in six representative
Delaware school districts, providing a
basis for comparing Delaware policies
and practices with those we had devel-
oped from interviews with national
experts. The second project involved a
series of national case studies examining
innovative initiatives in accountability
and professional development. In both
cases, the purpose was to uncover best
practices and lessons learned that might
be applied in Delaware.

The Missing Link

What did we learn from this research,
conducted before enactment of the
recent accountability legislation? Not
surprisingly, we found little formal
accountability in Delaware schools, cer-
tainly nothing approaching an account-
ability system. Nor were we surprised to
encounter resistance from many educa-
tors, who fear that such a system will be
unfair and who oppose even the idea of
negative sanctions.

We found that existing accountability
measures focused almost exclusively on
students, with few real consequences
associated with performance. While there
had been some discussion of account-
ability among district administrators,
until recently there was little such discus-
sion with teachers. We also found that
little was happening to decentralize real
authority, without which accountability
is a hollow promise.

On the brighter side, we found pock-
ets of excellence in Delaware and else-
where which can serve as models and
which offer useful lessons. As we
searched the nation, we found fairly
widespread agreement on some: critical
" success factors — for example, that
accountability must be tied to student
performance, and that consequences ~
positive or negative - should be based
on more than one event, such as a single
test. Though educators do not welcome
or believe in negative sanctions, we also
found evidence that negative sanctions
do influence behavior.

We concluded that Delaware’s
accountability system should:

*Match authority with accountability, a
process we can jump-start- through
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incentives, legislation, and waivers
that encourage flexibility and decen-
tralization.

» Employ multiple ways to assess the per-
formance of schools, teachers, and
students.

*Be based at the school-building level,
with systemic consequences flowing
from student performance.

*Reward good performance, assist those
who need help, and ultimately sanc-
tion those who consistently or egre-
giously fail to perform.

*Ensure equity. To us, this meant
expecting the vast majority of stu-
dents to meet the standards, provid-
ing effective extra help for those who
need it, and recognizing that some

We
must
withstand
pressure to
weaken the
standards

and, instead,

work harder
until our
children do

meet them.

children - like some adults - learn in
different ways than others.
*Be credible and widely accepted.

Finally, we must recognize that-this
complex and difficult task requires.an
iterative approach. It’s unlikely we will
get it completely right the first time.

Nobody has yet - so we must demon-
strate the staying power to do the heces-
sary fine-tuning - not bail out at the ﬁrst
discouraging sign.

While accountability can gain the
attention of students, teachers, and
school administrators, and can probe the
extent of current success, it cannot by
itself improve performance. That is why
we argue strongly that accountability
must be integrated closely with effective

18 WINTER 1998/i1999

professional development, which we

define as building capacity among teach-

ers and administrators to produce the
most effective teaching and learning.

On the good news side, Delaware has
increased funding for professional devel-
opment over recent years and, as with
accountability, we have districts that can
stand as national professional develop-
ment exemplars. Unfortunately, most
schools and districts fall far short of
what’s needed and what’s possible. The
vision articulated in The Missing Link is
to close the gap between “what is” and
“what can be.” For example:
sWhile professional development today

is a smorgasbord of offerings, it can

and should emphasize improved
instruction and system change.

*While mediocrity is too often accept-
ed as the standard, all schools can
and should adopt standards of best
practice.

sWhile today there is littde meaningful
evaluation of professional develop-
ment, schools can and should
demand improved competence and
performance.

*While there is little effective profession-
al development for school adminis-
trators, we can and should help this
key group lead the reform charge.

eWhile lack of time is a major barrier to
more effective professional develop-
ment, we can and should overcome it.

*And while sharing today is the excep-
tion rather than the rule, all schools
and districts can collaborate for
greater efficiency and effectiveness.

Where Do We
Go From Here?

With passage of the recent account-
ability act, the key structural elements of
Delaware’s reform (standards, assess-
ments,.and accountability) are in place.
The challenge now is to translate those
elements into improved student perfor-
mance, a task that will require fundamen-

. tal changes in schools and classrooms'

throughout the state. More specifically,

we believe it will require the kinds of -
changes proposed in The Missing Link,
changes that integrate accountability and

professional development. :
For one thing, we must strengthen the
new accountability system, addressing
points that were ignoved or postponed duy-
ing the compromises that led.to passage of
SS1 for SB 250. Foremost among the
unfinished business is the inclusion of
sanctions for schools that continue to fail
: Continued on page 32



David H. Wllliams

SEXUAL HARASSMENT
IN SCHOOLS

erhaps there is no more sexual harassment

today than there was nine or ten years ago,

but the number of sexual harassment claims

by employees and students skyrocketed in

the 1990s. There are. several explanations.

First, the Clarence Thomas confirmation

hearing placed a spotlight on sexual harass-

ment. Second, the spotlight continues to be

" fueled by movies, magazine articles, law-

suits, and President Clinton. Third, women

are less likely to tolerate offensive conduct.

Fourth, the Civil Rights Act of 1991 creat-

ed ‘more meaningful remedies (compensa-

tion for emotional distress). Before the Civil Rights Act of

1991, the only remedies available under the Civil Rights
Act were reinstatement with back pay.

Schools are among the most visible targets, and are exposed

to claims from several sources. Schools must protect employees

from each other, students from each

the basis for employment decisions. 29 C.F.R. § 1604.11(a).
See, eg., Highlander v. K.F.C. National Management Co.,
805 F.2d 644 (6th Cir. 1986); Jones v. Flagship Int’l., 793
F.2d 714 (5th Cir. 1986), cerz. denied 479 U.S. 1065 (1987).
While a consensual relationship is by definition not unwel-
come, there are frequently factual disputes over whether the
relationship was welcome in the first instance, or whether a
welcome relationship became unwelcome. Typically, guid pro
guo harassment is inflicted on an employee by a supervisor
who possesses the power to make employment decisions.

Hostile Envivonment Havassment
Hostile environment harassment consists of unwelcome
sexual advances, requests for sexual favors, and other verbal
or physical conduct of a sexual nature that unreasonably
interferes with an employee’s work performance or creates
an intimidating, hostile, or offensive work environment. 29
C.E.R. § 1604.11(a)(3).

other, and students from employees.
Teachers are well informed of their
rights and do not hesitate to assert
them. Students and their parents are.
- almost as well informed and litigious.
Sexual harassment claims may involve
Titles VII and IX of the Civil Rights
Act, the Constitution, the.Delaware
Criminal Code, and State tort laws.

- Title VIl of the
Civil Rights Act
of 1964

Showing of Psychological Injury
Not Requived '

The Supreme Court’s decision in
Harris v. Fork Lift Systems, Inc., 126
L.Ed.2d 295 (1993), settled a conflict
among - the circuits by holding that a
showing of psychological inquiry is not
required in order to establish liability for
a hostile environment. “Title VII comes

PROTECTING EMPLOYEES
FROM EACH OTHER _
Title VII of the Civil Rights Act of 1964 protects employees
from quid pro quo and hostile environment sexual harassment.

Qunid Pro Quo Havassment
Quid pro quo harassment involves unwelcome sexual
advances and requests for sexual favors when submission
to or-rejection of such conduct by an individual is used as

into play before the harassing conduct
leads to a nervous breakdown.” 126 L.Ed.2d at 302.

Is Havassment Based on Sex?

Conduct equally offensive to men and women does not
support a sexual harassment claim. Rabidue v. Osceoln
Refining Co., 805 F.2d 611 (6th Cir. 1986), cert. denied,
481 U.S. 1041 (1987); Johnson v. Tower Air, Inc., 149
F.R.D. 461 (E.D. N.Y. 1993) (claim dismissed where
supervisor abusive to both male and female employees). In
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other words, an “equal opportunity
harasser” who is an obnoxious jerk at all
times is not engaging in gender-based
harassment. On the other hand, harass-
ment dirccted against women, or “dis-
proportionately more offensive or
demeaning [sic] to one sex” is based on
sex, notwithstanding the absence of sex-
ually explicit content. Robinson v.
Jacksonville Shipyards, Inc., 760 F. Supp.
1486, 1522-23 (M.D. Fla. 1991).

Is The Conduct Unwelcome?
Consistent fajlure to respond to sug-
gestive comments or gestures may be suffi-

“cient to communicate that the conduct is

unwelcome. Lipsett v. University of Puerto
Rico, 864 F.2d 881 (1st Cir. 1988).
Participation (even occasional) in the kind
of conduct alleged to be unwelcomnie sup-
ports the claim that the conduct was wel-
come, unless the plaintiff can establish she
conveyed to other participants that she
considered such conduct offensive. Lofiin-
Boggs v. City of Meridian, 633 E. Supp.
1323 (S.D. Miss. 1986), affd, 824 F.32d

© 971 (5th Cir. 1987), cert. denied, 484
© U.S. 1063 (1988). ’ :

‘Supérvt\';tor Harassment
An employer may be liable for a super-

"visor’s sexual harassmént even if the

employer lacks actual notice of the siiper-
visor’s misconduct. Faragher v: Boca
Raton, Fla., U.S. Sup. Ct. No. 97-282
(6/26/98); and Burlington Industries,
Inc. v. Ellerth, U.S. Sup. Ct. No. 97-569
(6/26,98). Employers are responsible for

A ~the sexually harassing behavior of people

the employer arms with supervisory
authority. In the Boca Raton case, the
Court observed that “when a fellow

employee harasses, the vic-
tim can walk away or tell
the offender where to go,
but it may be difficult to
offer such responses to a
supervisor,” -
Employers are not,
however, strictly liable
for the sins of supervi-
sors. An employer
escapes vicarious lia-
bility by showing it
exercised reasonable
care to avoid sexual
harassment and the
complaining em-
ployee failed to
take advantage of a
well-publicized, consistently
enforced anti-harassment policy. Thus,
schools must: 1) adopt a sexual harass-
ment policy providing a complaint pro-
cedure that enables employees to step
around the supervisory chain of com-
mand; 2) publicize the policy; 3) train
employees as to what conduct is prohib-
ited, and how to com-

In time, supervisors “who just don’t get
it” will get their employers in trouble.
Moreover, even consensual relationships
between supervisors and employees are
problematic. Putting to the side the
inevitable perception of co-workers that
the employee in such a relationship
receives favored treaument, there is also a
risk the employee will claim the relation-
ship was never consensual, or that the
consensual nature of the relationship ter-
minated but the supervisor continued to
pursue the relationship. If the relation-
ship ends, the motivation for any subse-
quent adverse or disciplinary action is
suspect. In many such cases, the employ-
ee may claim demotion, transfer, termi-
nation, etc., was retaliation for resisting
the superior’s advances.

Co-employee Havassment
The employer is not responsible for
co-employec harassment if, through its
supervisors, it did not know, and could
not have reasonably known, of the hos-
tile work environment. Generally speak-
ing, the employer is liable

plain about harassment; for co-employee harass-
and 4) consistently ment if man-

enforce the policy.

Swuits By Accused
Havassers

If a school termi-
nates an accused
harasser, the school
must be prepared to
defend a wrongful
discharge or de-
famation claim.
Refraining from
taking warranted
disciplinary action
in order to avoid such a claim
exposes the school to a claim by the sexual
harassment victim, as well as other
employees who may be victimized in the
future. ' Conducting a prompt, thorough,
confidential investigation is the only
defense to a claim by the disciplined
harasser. The issuc is not whéthér the
employer was correct, but rather
whether after an adequate investigation,
the employer reached a good faith.
belief that harassment occurred.

Training Employees
Training that explains the policy and
emphasizes the school’s commitment to
the enforcement of the policy is essential.
Such training is particularly important
for supervisors who are armed with the
power to reward and punish employees.
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SEXua(
HARASSM ENT
'S ILLEG,

agement
level employees knew. or should
known of the harassment and failed
to take prompt,. corrective action.
Andrews v. City of Philadelphia, 895
F.2d 1469 (3d Cir. 1990).

- EMPLOYEE
HARASSMENT OF
STUDENTS

Loss of Fedeval Funds
Title IX of the Civil Rights Act pro-
hibits most schools (schools receiving
federal financial assistance) from engag-
ing in sex discrimination, including sexu-
al harassment of students. If the United
States Department of Education deter-
mines a school permits such sex discrimi-



ITS YOUR RIGHT TO WORK IN AN ENVIRONMENT

FREE FROM SEXUAL HARASSMENT

nation to persist despite notice of non-
compliance, such a.school is penalized
through the loss of federal funds.

Private Remedy
- In addition to risking the loss of fed-
eral funds, a school employee’s harass-
ment of a student may also result in a
private action for enforcement of Title
IX. Franklin v. Eivenett Public Schools,
503 U.S. 60 (1992).

Actual Notice

Schools are not liable for employee-
student sexual harassment under Title
IX unless school officials with authori-
ty to a take corrective action had actual
notice of the harassment. Gebser v.
Lago Vista Independent School District,
U.S. No. 96-1866 (6/22/98). In
rejecting a “knew or should have
known” standard, the Court held that
neither the absence of an anti-discrimi-
nation policy nor the lack of grievance

procedure for asserting sexual harass-
ment complaints alters the actual
notice requirement to establish a Title
IX claim.

STUDENTS
HARASSING STUDENTS
The Department of Education and
some courts are of the view that a school
violates Title IX if it has notice of, but
fails to take action to stop, peer harass-
ment against a student. 62 Fed. Reg.
12039; Davis v. Monroe County, Fla.
Board of Education, No. 94-9121 (11th
Cir. 2/14/96). In Davis the school
took no action for five months after a
fifth-grade girl and her motlier com-
plained the girl was subjected to degrad-
ing language and sexual fondling by a
fifth grade boy.

CONSTITUTIONAL
CLAIMS
Employees and students may assert

Constitutional claims under the equal
protection clause against public school

~districts for acts of sexual harassment.

In order to prevail, however, such a
plaintiff must establish the school board
sanctioned a policy or practice violating
the plaintiff’s constitutional rights.
Negligence is not enough. For exam-
ple, in Gonzalez v. Ysleta Independent
School District, 996 F.2d 745 (5th Cir.
1993), a teacher accused of abusing a
student was reprimanded and trans-
ferred to another school where he then
allegedly molested the plaintiff. The
school district may have been negligent,
but was not liable because the board’s
transfer decision did not indicate delib-
erate indifference.

Schools will continue to face a barrage
of sexual harassment claims from employ-
ees and students. The following measures
will limit the number of such claims, and

Corbett S~ ~Issociates

Your Court Reporters

STATE-OF-THE-ART RESOURCES

Courtroom Playback

QuaLITY DOCUMENTS, SERVICES AND

Proceedings -

U

=- New, CD-ROM Digital Video Deposition System S7TANDARDS
Gives You: ' = Transcripts

= Instant Access To Any Spot Qn Video = Video Depositions

= Text-To-Video Synchronization = Min-U-Script - Free With All Tran-
= ‘kEasy Editing Capability For Courtroom - scripts
- Playback => Accurate And Dependable
= Two In-House Vldeographers = Rapid Turnaround

= Discovery ZX = Twelve Reporters On Staff

= ASCII Disks On Request = Reporting On All Types Of Legal

= LiveNote

=

Certified ReaI-Time Reporting

O 1400 N. French St, P.O. Box 25085, Wilmington, DE 19899-5085

NCRA.

Guardians of the Record

ecorbett@erols.com

DELAWARE LAWYER' 23

302 571 0510 800 462 2233 Fax: 302 571 1321

» Member of the National Court Reporters Association «




A CONTEMPORARY
AMERICAN ’
FISH HOUSE

UPSCALE DINING* IN
DOWNTOWN WILMINGTON

111 w13™ s, 777-2040

‘*CHEF DAN BUTLER'S
NEW SPIN ON SEAFDOOD
SPECIALTIES AND MORE

[ e—
¢ A o
W
A

ANNOUNCING

‘ Corporate Computer Rentals

22 WINTER 1998/1999

- place schools in a defensible position.

1. Adopt separate sexual harassment
policies which include complaint proce-
dures for employees and students. The
complaint procedures must include alterna-
tive avenues enabling the complaining
party to side-step the alleged harasser.

2. Communicate sexual harassment
policies to staff, students and parents,
emphasizing sexual harassment will not
be tolerated, irrespective of who engages
in such conduct.

3. Promptly investigate charges of
harassment preserving, to the extent
practicable, the privacy of the alleged
harasser. At the same time, assure there

Refraining
from taking
warranted
disciplinary
action in order
to avoid such a
claim exposes
the school to a
claim by the
sexual harass-
ment victim,
as well as other
employees
who may be
victimized in

the future.

is no retaliation against the person alleg-

ing harassment. P :

4. Following a prompt, thorough
investigation take, if appropriate, effec-
tive remedial action consistent with disci-
pline previously administered under sim-
ilar circumstances. Never act in a manner
which appears to punish the victim.

5. If challenged by the victim or the
alleged harasser, the issue is not whether
the employer reached the correct conclu-
sion. Rather, the test is whether the
employer acted in good faith based on a
prompt, thorough, investigation. *



EATING A
UCCESSFUL

- MEETING

ver been stuck in a day-long meeting or seminar that

seems to drag? It's only two hours into the presentation

and your mind is already wondering. You need another
cup of coffee and a handful of danishes just to stay awake.
When is this presenter going to shut up?

If any of this sounds familiar you’ve probably been in a poorly
executed meeting. If you are planning your company’s next meet-
ing or about to make a presentation, follow this simple formula
for success; research + creativity + practice = successful meeting.

Using tllis. equation you will transform a would-be-mundane
meeting into a productive and informative session that your par-
ticipants will enjoy rather than dread. »

Research

Research and preparatxon cannot be stressed enough! Doing
your homework before the meeting will ensure that your session
is a success and not a flop. When preparing for your meeting,
you will need to mvestlgate the venue and resources. If neces-
sary, make ‘a chart of your requlrements and make a checklxst
for each facility 3 you are considering and compare.

The venue is the most 1mportant element of your meeting.
Things you should ask yourself are, is it in a location with easy
access for out-of- town guests? Does your proposed venue have
the capacity to. handle all your meeting attendees? Does the
facﬂxty provide catermg and audio/visual equxpment? Does the
venue have lodging’ accommodatlons?

You should also consu:ler the atmosphere you want to project
- at your meeting. If you are having a one-on-one meeting, an
upscale restaurant is a good setting to get to know your associ-
ate on a more intimate level. Deep Blue, with its primarily
seafood menu, is'a good locatlon for impressing your client or
associate in a soplnstlcated enwronment Founded by chef Dan
Butler, who also runs the famed Tavola Toscana restaumnt, you
can be assured of a first-rate dmmg experience.

If you are hosting a group of 500 you will need to ise a venue

that can accommodate large groups with ease. Harry'’s Savoy

Grill has expanded their awarcl-wmmng restaurant to include
Harry’s Savoy Ballroom The elegant addition to Harry's can
accommodate up to 400 people with Its elegant large premises
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that will leave a positive impression on your associates.

The University of Delaware’s Goodstay building is another
terrific choice for your meeting and planning needs. The his-~
toric building has plenty of space to host your. next meeting.
The Combsberry 1790 Bed and Breakfast and The
Independence Park Inn are two places that offer an elegant and
different environment for your next meeting.

‘When you are choosing a location for your meeting, you need
to investigate its resources, namely materials and food. Don'’t
assume that a facility will have its own audio-visual equipment.
Request a personal tour of the premises and ask to inspect their
equipment. If they do not provide any, you will need to outsource
to a subcontractor to provide needed services. Corporate
Computer Rentals is the area’s leading equipment rental company
who can provide you with equipment for a successful meeting.

‘When it comes to food you should also ask to see a menu.
Meeting with the chef is a good way to determine if the food will
meet your needs. Observing an actual function and taste-testing the
food is okay! Any facility concerned with your happiness will be
more than glad to offer these things on a personal tour. By doing
your research on the venue and resources, you are ensuring that
there will be no last minute surprises the day of your presentation.

Creativily

Once you have selected your meeting location, you will need
to put together the actual itinerary of your meeting. By inject-
ing creativity into your presentation, you can transform an
average meeting into an exhilarating and exciting session. Make
sure that your meeting is interactive and uses visual aids to
drive home concepts.

Most meetings that I have attended have been dry monologues

~ presented by someone who carries on as if  wasn't even there. By

making your audience a part of your presentation, you will reduce

boredom and increase interactivity. ;
Another way of injecting creativity into your meeting is to

have contests and giveaways that reinforce your meeting’s

theme. These small perks are just one of the many ways you

can make your meeting participants feel they are part of the

presentation and not just idle observers.”
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Participants should be encouraged to
ask questions, present their own ideas
and feel free to offer their input. Using
games, quizzes and team projects helps
everyone to relax, get to know each other
and encourages group participation.
Meeting leaders should stop often to ask
questions and solicit feedback from the
participants. A productive meeting will
encourage spontaneous dialogues and
not adhere to a strict monologue.

Audio/visual aids are a great way of
expressing complex concepts. You should
use computer monitors, projectors, over-
heads, films and props to help participants
visualize key themes of your meeting.

Practice

Meetings are much like weddings in
that in order to guarantee a memorable
event, you need to prepare and be cre-
ative. The two functions also require
practice. By rehearsing your event and
presentation you can identify and correct
problems to ensure an effective meeting.

If you are the presenter at the meet-
ing, gather a few associates, get a video
camera and go through a dry-run of your
presentation. Ask for feedback and sug-
gestions for improvement. As painful as
it may be, watching a tape of your own
presentation can help you improve your
delivery and effectiveness.

Meetings should have goals, a theme
and a message that will be easily under-
stood and retained by your audience . By
previewing your presentation with friends

‘and “colleagues, you can fine-tune your

presentation so that it runs flawlessly.

If necessary, stop by the meeting loca-
tion a few hours before hand and make
sure everything is ready to go. Check to
see if there are enough seats, nametags,
an appropriate amount of space for your
participants. With a little research, cre- "
at1v1ty and practice your next meetmg is
bound to be a success.

Directory of Meeting and
~ - Planning Serviges:

Tavola Toscana, 14th and DuPont
Sts., Wilmington, DE 19806. Phone:
(302) 654-8001

Toscana offers an upscale atmosphere
to impress your-clients and employees.
Their facilities include a party and meet-.
ing space for on-site functions, as well as

“¢corporate catering at the location of



your choice.

Well known for their award-wmmng
Tuscan cuisine, Toscana’s upscale envi-
ronment is the perfect place to seal a deal
or reward your employees at a year end
fete. Chef Dan Butler recently opened a
new restaurant, Deep Blue, that has a
fish lovers menu and an intimate setting
for meeting and greeting.

Corporate Computer Rentals, 1017
West Ninth Avenue, Suite G, King of

Prussia, PA.19406-1207. Phone: (800)

947-4724 or (302) 662-3393, Fax: (610)
337-3972. www.computer-rent.com

As a leader in the computer rental
industry, CCR has been serving the tri-
state area since 1989. CCR is deeply
committed to providing both responsive
and personal service. _From start to fin-
.ish, uncompromising support combined
with state-of-the-art computer and pre-
sentation equipment will guarantee your
satisfaction.

CCR provides all the essential tools to
help you make noteworthy presentations
including large monitors, overhead
equipment, projection devices. Whether
you need it for a day or a year, CCR can
provide you with money saving solutions
that will make your presentations and
projects more effective.

" The Independence Park Inn, 235
Chestnut St.,” Philadelphia, PA 19106,
Phone: (800) 624-2988 or (215) 922-4443.

Nestled in Center City Philadelphia,
The Independence Park Inn is a great
' site for meeting with out-of-town visitors.
Conveniently located minutes from the
Philadelphia. Airport, The Independence
Park Inn offers eloquent lodging accom-
modations and plenty of banquet space
for your meeting needs.

Their first class service mcludes a

: comphmentary continental breakfast,‘
afternoon tea and a staff that 9x¢e[s in"
assisting you with developing the perfect-

presentation scénario.

- Aztec Copies, 1606 Delaware Ave.,

Wilmington, DE 19806, Phone: .(302)"(

575-1993, Fax: (302) 675-1977. For 24-
hour service call (302) 740-0627.-Em;iil:
azteccopies@ravenet.com

In addition to providing legal copying,
binding and courtroom displays for
Delaware’s legal community, Aztec
Copies is also a resource for producing
meeting and planning materials.

_ Aztec: Copies offers desktop graplnc

Woongmal ideas
- foryour

holiday party.

The DuPont Country Club and Brantwyn.
Two of the best ideas in the Delaware Valley for
holiday entertaining. Both featuring ample
parking, executive-style meeting rooms, large

~ banquet rooms and flexible menus.
Plus customized party planning. For two great
- choices for your next company party,
- call one number 302-654-4435.

(l)Du“Imsé’“t Club C

Rockland Rqad

Brantwyn

- Wilmington, Delaware

No meriibershl;p requvifed.v

PHILIP BERGER
B o

Weichert,
Realtors’

Providing Experienced,
‘Professional Real Estate
Service to all of New Castle
~ County Since 1969._

- 3302 Concord Pike, W|Im|ngton, DE 19803

Welchert “Presldent's Club”  'Off: 302-478-3800 Res: 302-764-8384
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services, design, color copying and dis-
play materials. Opened in early 1998,
Aztec Copies has quickly become a one-
stop-shopping source for meeting and
planﬁing visual materials.

DuPont Country Club & Brantwyn,
Rockland Rd, Wilmington, DE, Phone
(302) 654-4435

The DuPont Country Club &
Brantwyn are two of Delaware’s premier
locations for meetings, celebrations and
parties. Their sophisticated atmosphere

“lends itself to executing the perfect meet-

ing. With elegant rooms, exceptional cui-
sine and personalized event planning, The
DuPont Country Club and Brantwyn
will ensure your meeting and planning
satisfaction.

University of Delaware Conference
Services, Goodstay, Wilmington, DE,
Phone (302) 573-4500.

The Goodstay building offers a histor-
ical setting for your meeting needs. The
1700’s stone mansion has been updated
to fulfill 20th century needs: plenty of
space, privacy and excellent location.
Convenient access to [-95, area hotels

‘and fine dining makes Goodstay a logical

choice when you want to make an
impression at your meeting.

Harry’s Savoy Ballroom, 2020
Naamans Rd:, Wilmington, DE, Phone
(302) 475-3000. www.harrys-savoy.com

Harry’s has established a reputation
of combining excellent service, a premier
menu and an intimate atmosphere to cre-
ate the -ultimate dining experience.
Harry’s has applied this formula to its
new meeting and banquet facility.

Harry’s Savoy Ballroom is an
exquisitely designed facility that can
accommodate up to 400 people. With
first rate service, attention to detail and
fulfillment ofyour individualized needs;

" Harry's is a great choice when you

want to make a lasting impression with

your clients,

’ Combsberry 1730 Bed and Breakfast,
Oxford MD, Phone (410) 226- 5353
www.combsberry.com

The Combsberry is a terrific alterna-
tive to traditional meeting and planning
locations. The historic mansion has mod-
ern meeting facilities and equipment as
well as sunset cruises, golfing and canoe-
ing for entertainment. Nearby Oxford
and . St. Michaels offer sightseeing and
shopping opportunities. L



Frances S. Ratner

THE IDEA —
A PARENT'’S PERSPECTIVE

will never forget my sister’s high school gradua-
tion in 1973. Something I witnessed there has
always stayed with me as a sign of the times. It
was not the valedictorian’s speech peppered with
protests against the Vietnam War, nor was it the
many peace signs taped on mortarboards. It was
the acceptance of a diploma by a student in a
wheelchair. As he reached for that prized posses-
sion and shook the principal’s hand, the entire

him a standing ovation. I suppose it was a rare
sight indeed for the crowd to see a student with a

-his peers. Children with- disabilities were largely
unseen and unheard back then.

Indeed, in my entire public education, up through my
high school graduation in 1980, I remember no students
with disabilities in any of my classes. The only children with
special needs T saw were in a private school for the “handi-

capped” in which my mother taught English. I made many.

" trips to that school to watch my. mother - teach and to see

“wheelchair basketball games. It never occurred to me that
the separation of special needs children from typical children
was anything but natural.

Only many years later, when 1 learned that my own child
had autism, did T begin to really consider the educational
needs of children with disabilities. Fortunately, my daughter
was born in the 1990s, when strong federal legislation sup-
porting the pubhc education of children with special needs
had already been in existence for some time. What follows is
a brief explanation of the history of the Individuals with
Disabilities Education Act (“IDEA” or “thie Act”), a descrip-
tion of the Act’s provisions, and a discussion of the 1997

amendments to IDEA. IDEA’s core = principles are that (1)

public schools have the responsibility to educate children

audience cheered his aCComplishment and gave _

disability graduate from public high school with

with disabilities, and (2) publicv schools must educate these
children with their nondisabled peers whenever appropriate.!

THE PRE-IDEA SCENE
When public schools first came into being in colonial

" America, students with disabilities were virtually excluded.

Up until the early:1970s, it was.not unusual for public
schools to refuse to enroll children’ with disabilities or to
place them in"programs where they were completely. segre-
gated from their nondisabled pcers 3 Famxlxcs were some-
times forced to find private services at grcat distance from -
their homes and at great expense. Sometimes financial and
emotional desperation drove these families to needlessly
place their children in state institutions.* When public
schools did offer services to these children, schools often
operated with little rcgard for parental input. Parents were
not allowed to see most records, they received few or inade-
quate notices about their children’s programs, they were not
invited to" staff mectmgs ‘about the chlldrcn and thcy did
not see evaluations of their progress.®

In the early 1970s, parents of children with special needs
began to assert a legal right to a public education. These par-
ents based their claims on legal victories achieved by civil
rights activists advocating on behalf of black children who

~ had been similarly scgrcgatéd and given inferior educational

services.® Parents filed suits in jurisdictions around the coun-
try. claiming that public schools were violating their chil-
dren’s constitutional rights. Many federal court dccnsxons
held that school districts were indeed violating the cqual pro-
tection and due process rights of children with special needs.
Congress then began holding hearings around the country to
examine the education of children with special needs.
Congress found that several million children with special

‘needs were'either totally excluded from public education or

placed ini inappropriate programs. These hearings convinced
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Congress that there was a nationwide
problem and that a nationwide solution
was needed. As a result, in 1975
Congress enacted Public Law 94-142,
the Education for All Handicapped
Children Act (EHA). In 1990,
Congress amended the EHA and

changed its name to the Individuals

with Disabilities Education Act.”

IDEA

Under IDEA, states must provide a
“free appropriate public education”
(FAPE) to all eligible children with dis-
abilities; that is, states must provide
special education and “related services”
designed to meet the needs of these
children.? Further, special education
must occur in the “least restrictive

environment” (LRE), which means
“that children with disabilities are to be
removed from the regular classroom
only when education in regpnlar classes
with the use of supplementary aids and
services cannot be achieved satisfactori-
ly?1* IDEA and the federal regulations
“promulgated pursuant to the Act (34

C.F.R. sec. 300.1 et seq.) provide

detailed rules for states to abide by in
providing special education services.!
What follows is a brief synopsis of
IDEA’s main requirements.

Eligibility: Only children with the
following listed disabilities can qualify
for services. under IDEA — autism,
deaf-blindness, hearing impairment
(including deafness), mental retarda-
tion, multiple disabilities, orthopedic
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impairment, other health impairment,
serious emotional disturbance, specific
learning disability, speech or language
impairment, traumatic brain injury, and
visual impairment (including blind-
ness). For preschool children (ages 3-
5), states may also serve children with,
developmental delays.!? ‘

Evalunations: If a parent suspects
that his or her child has a disability, the
parent has the right to request from
the school district a free multidisci-
plinary evaluation of the child to deter-
mine whether the child falls within an
IDEA disability listing. The evaluation
team must include at least one teacher
or specialist who is knowledgeable
about the area of the child’s suspected
disability. The child must be assessed in
all  areas related to the suspected dis-
ability, and the team must collect infor-
mation about the child from a variety
of sources. If the school refuses to eval-
uate the child, it must give the parent
written notice of the refusal as well as a
full explanation of the reasons for the
refusal. The parent can challenge the
school’s refusal to evaluate by request-
ing a due process hearing.?

If the school does evaluate the child,
but finds that the child does not qualify
for services, the parents have the right
to obtain an Independent Educational
Evaluation (IEE). An IEE is an evalua-
tion performed by a qualified examiner
not employed by the-school district.
Parents have the-right to an 1EE at
public expense, unless the district suc-
cessfully challenges an IEE request at a
due process hearing: ‘The school must
consider the results of the IEE, though
the school need not abide by them."

The Individualized Education
Program: When a school determines
that a child is eligible for special educa-
tion, the school must develop an
Individualized Education. Program

- (IEP) within 30 days. The IEP is a writ- -

tén statement of the. child’s current lev-
els of educational performance; learning
goals for the child; the services the
school ‘will provide; the need for assis-

~tive technology devices and/or services

(e.g., electronic communication aids);
and the setting in which the -child will
receive services. The IEP-is developed
by an IEP team, which includes the
child’s teacher(s), a school representa-
tive, and the parent: The IEP must be
reviewed and a new IEP developed at
Author Frances Ratner, ’Iawyer. and par;

ent. Direct experiem_:'e gives her account
a special urgency. ’



least once per year, although parents
may call for an IEP meeting at any time
to request changes in the IEP or to dis-
cuss problems-in its implementation.’®
For older students,’ IEPs must contain
a transition component — that is, goals,
objectives, and services designed to pro-
mote a student’s independence and suc-
cess after graduation.

Related sevvices: States must also
provide “related services” for children
in special education. Related services
are those required to assist a child with
a disability to benefit from special edu-
cation. Such services can include audi-
ology, psychological services, physical
therapy, occupational therapy, school
health services, recreation, medical ser-
vices for diagnostic or evaluation pur-
poses, counseling services, transporta-
tion, speech pathology, and parent
counseling and training."’

Procedural safegnards: IDEA con-
tains several requirements designed to
safeguard the rights provided under the
statute. Thus, parents have the right to
inspect and review their child’s relevant
educational records; the right to

request that records be amended if

inaccurate; the right to receive written
prior notice on matters regarding the
identification, evaluation, or placement
of their child, or the provision of FAPE
to their child; the right to request a
due process hearing by an impartial
hearing officer if the parents disagree
with a child’s identification; evaluation,
or placement, or any aspect related to
the provision of FAPE; and the right to
file a complaint against a school district
with the state educational agency alleg-
ing a violation of IDEA™

The IDEA Amendments
of 1997 (P.L. 105-17)
After two years of analysis, hearings
and discussions, Congress passed legis-
lation in-1997 that reauthorized and
amended the IDEA! President Clinton
signed the bill into law on June 4,

1997." The preamble to the IDEA

Amendments of 1997 recognizes the
accomplishments of the IDEA over the
past two decades. Yet the preamble
states that the education of children
‘with disabilities can be made even
more ‘effective by having high expecta-
tions for.such’ children; strengthening
the role of parents; and providing spe-
cial education, related services and sup-
ports in the regular classroom whenev-
er appropriate.”®* The major changes
to IDEA, all of which became effective

on or before July 1, 1998, include:?
Childven in private schools: Parents
who enroll their special education child
in a private school without the approval
of the public school can receive reim-
bursement for the private school tuition
if a court or hearing officer finds that
the public school had not made FAPE
available to the child in a timely manner
priot to the enrollment. However, par-
ents may have reimbursement reduced
or denied if they failed to provide ade-
quate notice to the public school of the
private school enrollment.?*
Eligibility: Under the old IDEA,
schools were not required to include par-
ents in the decision-making process as to

Until the
early 1970s,
it was not
unusual for
public schools
to refuse to
enroll children
with disabilities
or to place
them in
programs where
they werie
completeiy
segregated from
the nondisabled

peers.

whether a child was cligible for services.

Under the amendments, a parent must

be included as a member of the team that

determines his or her child’s eligibility.”
IEP: The amendments emphasize

even more than the original IDEA the -

participation of special needs children in
the general curriculum. Thus, IEPs must
now contain a statement of how a child’s
disability affects the child’s involvement
and progress in the general curriculum;

objectives enabling the child to be

involved in the general curriculum; a
statement of program modifications or
supports to enable the child to be
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involved in the general curriculum and’

~in extracurricular and other nonacademic

activities; and an explanation of the
extent, if any, to which the child will not -
participate with typical peers in the regu-
lar classroom. In addition, if a child is to
be in the regular cducatlon environment,
the child’s regular education teacher is
now a member of the IEP team.” .

- The amendments also set forth with
greater specificity what must be includ-
ed in an IEP. IEPs must now include a
statement of how a child’s progress
toward goals will be measured, and’
how the parents will be regularly
informed of progress. Parents will need -
to be informed of progress at least as
often as parents of children without
disabilities are informed of their chil-.
dren’s progress. For a child with behav-
ioral problems, the IEP team must
consider strategies and supports to
address the behavior. The new law also
states that parents must be members of
any group that makes decisions on
their child’s placement.

Procedural safeguards: The new
law provides that parents have the right
to review alf their child’s records, not
just relevant ones. The amendments
require schools to provide parents with
a long list of their procedural safe-
guards at certain points in the process
(e.g., with each notice of an IEP meet-
ing). The procedural safeguards notice
must. be written in an easily under-
standable manner and in the parents’
native language (unless it would not be
feasible to do so). When parents file a
complaint against the school, the new
law requires them to give the school
noticé of the problem and a proposed
resolution of the problem. States must

now offer a voluntary mediation system -
to resolvc disputes between parents and
schools. Federal district courts can

_-award attorneys’ fees to a parent who is.
a prcvallmg party, although fees are

barred or reduced in certain circum-
stances.” For example, fees can be
reduced 1f the attorney did not state in
the complaint a description of the
problcm and a proposcd resolution.”
Dzsczplme. The new IDEA has

detailed provisions for handling students

with behavior problems. The statute

~ allows schools (1) to suspend, for not
- more than 10 days, a child who has

engaged in misbehavior, or (2) to place
that child in an “alternative educational
setting™ for not more than 10 school
days, or (3) to place that child in an alter-
native educational setting for not more
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than 45 days if the child brings a weapon
to school or has or sells illegal drugs. A
hearing officer may also order a change in
placement to an alternative educational
setting for not more than 45 days if the
school demonstrates by “substantial evi-
dencé” that maintaining the current
placement is substantially likely to result
in injury to the child or others. Any alter-
native educational setting must enable
the child to continue to participate in the
general curriculum and include services
and modifications designed to address
the child’s behavior.””

Not later than ten days after taking
disciplinary action, the school must
hold an IEP meeting to conduct.a
behavioral assessment and implement a

Even though
the old IDEA
has been
around for
vears, well-
meaning
administrators
and teachers
too often
have not
seemed aware
of all of
the law's

requirements.

behavioral intervention plan (or review

a plan if it already exists). In addition,

the IEP team must determine whether
or not the child’s behavior was a mani-
festation of the child’s disability. If the
team finds that the behavior was not a
manifestation of the disability, the child
may be suspended or expelled, but the
school must still provide FAPE to.the
child. However, in order to find that
the behavior was not a manifestation of
the disability, the team needs to- find
that the child’s IEP and placement
were appropriate, and that the child’s

disability .did- not impair the ability of
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the child to understand the conse-
quences of the behavior or to control
the behavior.”® A parent may request an
expedited hearing to contest the deter-
mination that the behavior was not a
manifestation of the child’s disability.”
Another significant change 'in the
law relates to children not yet found
eligible for special education but who
have engaged in misbehavior. Such
children can assert the protections of
IDEA’s new discipline rules if the
school had knowledge that the child
was a child with a disability before the
misbehavior occurred. For example, a
school will be considered to have had
such knowledge if the parent had
requested an evaluation of the child.®* .

" CONCLUSION

During its more than 20 years,
IDEA has provided educational oppor-
tunity for many children with special
needs. While federal, state, and local
authorities grapple with the practical
implications of the IDEA amendments,
parents and their advocates need to
become aware of the new law so they
can ensure that schools are abiding by
it. What appears on paper needs to be
put into. practice. Unfortunately, even
though the old IDEA has been around
for years, well-meaning administrators
and téachers too often have not
secemed aware of all of the law’s re-
quirements.. For example, I have heard
school officials rely on an impermissible
argument, lack of resources, to try to
deny providing the services ‘a child
needs; and I have attended annual IEP
meetings where the school simply

~wrote a new IEP and did not review

the child’s progress on the prior IEP.
Given the current state of knowledge
of many school personnel, and the
law’s new requirements, it is crucial
that educators and administrators
receive intensive training on appropri-
ate educational practice- under the new
IDEA. Only then can the rights pro-

vided by IDEA be realized by all the-

children witliin the law’s coverage. 4

kFOOTNOTES

1. Two other laws can also aﬁcct the educa-
tion of children with disabilities — Section 504 of
the Rehabilitation Act of 1973 (a nondiscrimi-
nation statute) and the Americans with
Disabilities Act. These laws, however, are
beyond the scope of this article.

2. Allan G. Osborne, Jr., chal Issucs in
Special Education at 1 (1996) ]

3. Reed Martin, Extraordinary Chrldrcn
Ordinary Lives at 1 (1991) _

4. Reed Martin, Educating Handlcappcd



Children: The Legal Mandate at 22 (1979).

5.1d.at 8.

6. Steven S, Goldberg, Special Education
Law: A Guide for Parents, Advocates, and
Educators; at 1 (1982).

7. R, Martin, Extraordinary Children, at 1-3.

8. Schools do not have to provide the best or
most expensive educatxon but only an appropn~
ate one.

9. NICHCY News Digest: Questions and
Answers About the IDEAs at 2-3 (1993).

10. The importance of the right of children
with special needs to be educated with their
nondisabled peers cannot be overstated. While
“inclusion” may not be appropriate for every

child, it is appropriate for many children.’

Inclusion can take different forms — for example,
it can mean having a child attend all regular edu-
cation classes, or it can mean having a child
attend only nonacademic regular classes (art,
music, etc.). The benefits of integration include
preparing the child to function in society;
enabling the child to learn skills and behaviors
from typical peers; and affording the child
opportunities to make friends with typical peers.
Integrated School Communities: Ten Reasons
Why, University of Minnesota,

11. Another important resource is Delaware’s
special education regulations, which are con-
tained in the Administrative Manual: Programs
for Exceptional Children (1996). The manual
can be obtained from the state Department of
Education.

12. NICHCY News Digest at 2.

13. Id. at 4-5.

14. Id. at 5.

15. Id. at 6-8.

16. Under the 1997 IDEA amendments,
transition planning must begin at age 14.

17. NICHCY News Dlgest at 3.

18. Id. at 9-11.

19. NICHCY News Digest, The IDEA
Amendments at 1997 at 1 {1997).

20. Individuals with Disabilities Education
Act Amendments of 1997, Pub. L. No. 105-17,
sec. 601 (1997).

" 21. Rep. Castle (R-De.) viewed the amend-
ments’. advantages as follows: encouraging the
use of cost-effective mediation; making it-more
difficult for parents to unilaterally place a child in
private school at public expense; providing more
federal money 1o local ‘schools; modifying attor-
neys’ fees and thus reducing litigation; reducing
incentives to over-identify children; making
schools safer; and giving parents access to more
information. Cong. Rec. H2536 (daily ed. May
13, 997) (statement of Rep.' Castle).
Counterarguments to the legislation included
opposition to mainstreaming; disagreement with
expanding federal ‘expenditures; opposition to
mcrcasmg federal authority over educational
- issues; and. a perceived disregard for the educa-
tional rights of children without disabilities.

H.R. Rep. No. 105 at 386°(1997); Cong. Rec. -
$4313 (daily ed. May: 12 1997) (statement of -

Sen. Gorton).
. .22. The federal Ofﬁcc of Special Education
. Programs issued proposed IDEA regulations
pursuant to'the amendments in October of
. 2997, As of the date of this writing, final regula-
tions had not yet been issued.
23, 'NICHCY News Digest, The IDEA
Amendments at 16-17.
24. Id. at 20. »
25. Id. at 20-23.
26. Id. at 25-29.
27. Id. at'30-31.
©28.'Id. at 32-33.
29, 1d. at 33
30. 1d. at 34-35.
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CONTINUED FROM PAGE 18
despite extra assistance. Delaware’s law
provides a six-year period during which
non-performing schools are given the
chance to improve. Without some real
consequence at the end of this process
beyond negative publicity schools will
not take the process seriously.

Many educators resist the addition of
sanctions, often arguing that the socio-
demographic differences among stu- -
dents makes the playing field unequal
from school to school or district to dis-
trict. That argument does not hold
water in a system based on improve-
ment. In other words, no one is saying
that District A must achieve results
equal to District B, but only that both
districts should improve their own per-
formance from year to year.

We
found little
formal
accountability
in Delaware
schools —
certainly
nothing
approaching an
accoqntability

system.

Further, it is not enough to hold stu-
dents and schools accountable. The
administrators and teachers who run
those schools must also be accountable
for student progress, a goal we believe
can be achieved in a way that is fair and -
reasonable to.all parties. It is unaccept-
able that everyone should be held
accountable except the professionals
who run our schools. Fortunately, a task
force consisting of educators, legislators,
and others, including business, will
address such issues.

We must also provide schools with
authority that is commensurate with
their accountability, a change that will -
require the making of more financial,
administrative, educational, and regula-
tory decisions at the school level, We at



the Council also favor broadening the
measures on which student perfor-
_mance is based. Even though we sup-
port the state assessment as the primary
indicator, other pertinent elements
should be considered in evaluating stu-
dent achievement.

- In addition, we support creation of a
truly independent body (outside the
cducation establishment) to oversee
Delaware’s accountability system and
provide continuity as governors, legisla-
tors, and state education officials come
and go. Finally, we need an improved
information system to generate prompt
and accurate data necessary to improving
policies, programs, and practices in
Delaware schools.

A second aven of magor need is effective
professional development that is linked to
accountability. Here we must begin with
a comprehensive, coherent approach
including teachers and administrators
and directed exclusively to instructional
improvement and system change: Many
other “nice to do” activities must give
way to concentrated attention on these
primary needs.

We must also ensure that all schools are
staffed with teachers and administrators
who are qualified, well trained, and effec-
tive in helping students learn. This will

. require the kind of professional account-

ability and focused professional develop-
ment noted above. Professionalism can be
enhanced by:

“eRequiring teacher and administrator
recertification every five years and
‘regular high-quality continuing edu-
cation and professional development.

*Making recertification a prerequisite for

~ maintaining tenuré,

*Overhauling the Delaware Performance

Appraisal System (DPAS), beginning with

:the inclusion of student achievement

results in the performance evaluations

- of teachers and other professionals:
OConnectmg teacher and administrator

compensation more closely to knowl-

edge, skill, competency, and perfor-

““mance. A committee has been created

--.to recommend ‘to the: Governor ways

2 'to achieve this goal. .

“-Combined with a revamped profes-
sional development system that replaces

" today’s scattershot approach with one

that focuses only on student perfor-

mance and system change, these reforms’

would make a major difference in the
education of Delaware children.

In addition to strengthening account-
- abxllty and linking it to effective profes-
Continned on page 36
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THE SUPREME COURT
AS BATTLEFIELD

Joel Friedlander

CL OSED CHAMBERS: THE FIRST
EYEWITNESS ACCOUNT OF
THE EPIC STRUGGLES INSIDE

| THE SUPREME COURT
By Edward Lazarus (Times Books, 518 pp.)

year ago in these pages I reviewed

Slouching Towards Gomorrah,

Judge Robert Bork’s reflections
on the “culture war.” Closed Cham-
bers, by Edward Lazarus, is of the
same genre, but his chronicle is told
from a more privileged vantage point.
The author is a former law clerk for
Justice Harry A. Blackmun.

To describe Closed Chambers in the
manner of its subtitle, however, as an
“eyewitness account” of struggles inside
the Supreme Court, is'to do an injustice
to the book. Lazarus has done more than
collect war stories from his year as a law

: clerk. He has used his expe-
rience to great advantage,
interviewing many of his
peers.and unearthmg the
internal memoranda and
~ draft opinions that reveal
. the fractures created " and

mended between the filing
of a writ of certiorari and
. the issuance of a final deci-
sion.-Focusing on three
classes of cases, those con-
cerning the death penalty,
race discrimination, and
abortion, Lazarus places the
day:to-day contlicts of his
" own clerkship year within
the context of generation-
" long struggles to enshrine
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competing ideas into fundamental law.
What emerges is an account of how
the culture war is waged within the con-
fines of the Supreme Court. Lazarus por-
trays the modern Court as one where lib-
eral and conservative Justices exploit every

“opportunity to reinforce or roll back the

precedents of the Warren era, and where
ideological law clerks engage in concerted
efforts to lobby those unpredictable
Justices who relish casting the swing vote.
Everyone has absorbed Justice Brennan’s
dictum about the “Rule of Five”: it rakes
five votes, and only five votes, to make
law at the Court. One may add the corol-
lary that the fifth Justice can make what-
ever rule of law he or she chooses.
Viewed historically, however, we see

_that a majority. decision is less a declara-

tion of victory than a temporary scizure
of territory. The Court’s rulings are sub-
ject to the power of the President and
Congress to pass new laws, and, more
importantly, to replenish the personnel
of the Court. Meanwhile, legal advocacy
organizations work continuously to
shape the Court’s agenda, and journal-
ists, law professors and street protesters
all take aim at the Justices’ morale.

The history of death penalty lidgation
well illustrates these forces. In a series of
engaging chapters, Lazarus describes first
the movement to abolish the death penal-

" ty, which began with a bench memo pre-



parcd by law clerk Alan Dcrshothz in
11963 and. culmmatcd in'a 5-4 decision in
972 that Lazarus clndcs for lacklng alegal
rationale,! But abolmon provcd short-lived.
In 1976 a plurahty opinion for a fractured
~court created a legal regime whereby every
 death sentence became subject to ngorous
. appellate review.? The result was ongoing
~ confrontation at the Court, in the form of

emergency appllcanons to stay executions.

" condemned prisoner, and that of dozens

~ would be prolonged if the Court granted
. review. Justices Brennan and Marshall

voted to stay every execution, and Justices

' White, Rehnquxst and Scalia were almost

" always opposed; leaving the clerks in each
‘of the other four chambers scouring the
record into the middle of the night, look-

. ing for. proccdural issues that would justify

- the four votes needed to grant certiorari
and the fifth vote needed to stay the execu-
“tion,. These confrontations continued
‘unabated until 1989, when a conservative
law clerk succeeding in getting five Justices

to adopt his proposed revision to the law of
habeas corpus, creating a procedural bar to

-almost every emergency application.?

" ‘Abortion litigation shows a similar

. progression. of the culture war at the
Court. ‘An abolitionist movement led

to a landmark opinion notable for its
~lack of legal reasoning or textual foun-
PR datlon,‘ followed by a protracted effort
o ovcrrulc, a splintering’ of factions,

intense lobbymg by clerks (and even a-

- shoving match ‘between two of them),
- and ﬂnally a co-authored plurality
ot oplmon that Lazarus describes as
: unconvmcmg in its qualified support
:_of Roe v. Wade, but nevertheless “a
B not-to-be- emulated but much-needed
act ofjudlcxal statesmanship.” The
- position staked out by the plurality
" allowed for some measure of lcglslatlvc

keeping the Justices ‘outside the fray.”

. 'sxon in Lazarus’ .diagnosis of the present

“tions of Justices engage in tendentious
“reasoning to achieve a partisan outcome.
~ '+ But Lazarus is not above approvmg ten:
,dcnnous reasoning in the service of tem-
Sy pcnng the divisiveness of the.culture war.

On the one hand, Lazarus plcads for-

~ . the ]usnccs to deliberate more conscien-
-~ tiously, to: apply principles more consis-

' ktcntly, and to write with more candor,
S ess arrogancc and less recrimination.
s Lazarus docs not menu0n hlS name, but

: - At stake m each. case was the fate of the

or hundrcds of others whose own appcals‘

-»gbattlmg over abortion, and it “cauter-"
izeda terrible wound? at the Court, by'

,‘-LThcsc quotcd phrases capture a ten-

Court s failings. Too often, he argues, fac- -

“Justice Holmes nnght be the leading

example of this deliberative model of
judging: In his judicial opinions Holmes

- elaborated ‘a jurisprudence that chal-
lenged his brethren to separate their per-

sonal political beliefs from their interpre-
tation of the Constitution. Holmes kept
so aloof from the political process that in
his correspondence, he derided the use
of the word “vote” to describe what the
Justices do in conference.®

Lazarus also wants the Court to speak
with an “institutional voice.” He longs
for the statesmanship of Chief Justice
Earl Warren, who forged unanimity in
divisive cases concerning race. Lazarus
believes that a more unified Court might
lead to a more unified nation. He writes,

Viewed
historically,
however, we

see that a
majority decision

is less a

declaration of
victory than

- a temporary
- seizure of

t_érritory.

“the Court’s mending could be an inspi-

ration for our own.” ;
This is indeed a book for our time.

" Lazarus’s study of the most nettlesome

issues in constitutional law.does not lead

“’him ‘to concludc that the Court should -

interpret the Constitution in a-progres-

sive fashion, a reactionary fashion or .
according to any particular school of

thought. Instead, he recommends that

“the Justices reach decisions whereby
they and we can better get along.

As seen in Brown v Board of
Educationand and Casey, perhaps the
two ‘most significant cases-in the last
half-century, the judicial statesmanship.

recommended by Lazarus sacrifices

clarity of reasoning in the service of a

political objective. In Brown, all nine -
~ Justices. were persuaded that Plessy »
"Fergmon was wrong and should be -
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overruled, but they could not explain
even to their own satisfaction why that
was so. We can only wonder how are
nation’s history would have differed
had a non-unanimous Court followed
the one theoretically available rationale
— taken from Justice Harlan’s dissent in
Plessy and from the brief of the NAACP
Legal Defense Fund - that the
Constitution is color-blind.

In Casey, a majority of the Court
appeared to conclude that Roe was
wrongly decided, but Solicitor General
Starr, Justice Scalia and cadre of conser-
vative law clerks could not persuade that
same muajority that-Roe had to be over-
ruled. This failure to overrule may reflect
less a coherent theory of stare decisis than
a reluctance to face the consequences of
laying down a clear rule of law. Justice
Scalia’s dissent in Casey provided an acute
critique of the plurality’s legal reasoning,
but his closing line revealed the stark
political consequences of overruling Roe:
“We should get out of this area, where
we have no right to be, and where we do
neither ourselves nor the country any

‘good by remaining.”™

Whether the issue is race discrimina-

.tion, the death penalty or abortion,
(Closed Chambers shows that the
.Justices of the last generation are reluc-
. tant to conclude that the Court has no
_continuing role in resolving the great
_ political controversies of our time. In

the absence of a compelling theory of
how the Constitution speaks to these
issues, we should not be surprised that
cach of the Justices has a preferred, if
unconvincing, solution. As Lazarus
shows, the politicking begins where
each Justices’ reasoning ability ends.
Hence the weakness of any “insider”
account of the Court, or even any well-
researched account of Court insiders.
Edward Lazarus does well to show us

~why we should not expect the Court to

provide authoritative pronouncements
on each of the cases that come before
it, but if we are to understand the
Courts’ proper role in the Culture wars,
we need a perspective more. Olympian
than the chambers of the Justices. ¢

FOOTNOTES ,

1. Furman v. Georgin, 408 U.S. 238 (1972).
2. Gregg v. Georgia, 428 U.S. 153 (1976).
3. Teague v. Lane, 489 U.S. 288 (1989).

4. Roev. Wade, 410 U.S. 113 (1973).

5. Planned Paventhood v. Casey, 505 U.S.

833(1992). .
6. 2 Holmes-Laski Letters 1031, 1045 (M.

Howe ed. 1953).

7.505 U.S. 833, 1002.
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CONTINUED FROM PAGE 33

stonal dcvclopmcnt there’s a third part
to the Council’s current agenda support-
ing further improvements in the learning

‘environment. We can do this by installing
‘and maintaining effective discipline and

safety policies so that school time is spent
on effective teaching and learning and by

-increasing parental involvement in every

school and classroom in part by making
schools more parent-friendly. As noted at
the beginning of this article, the kinds of
changes we are proposing will challenge
us all. While many key pieces of the
reform are in place; the most difficult -
While
accountability
can gaih the
‘attention of
students,
teachers, and
school
administrators
and can probe
the extent of
current
success, it
cannot by

itself improve

performance.

and most important — elements are yct to

“be addressed. But we can take hope from

the fact that Governor Carper, the

General Assembly, and many -of our edu-
_cators have supported the standards-
| :based reform process over the past cight
'ycars provxdmg the leadership wrthout
-\Wthh success is not possible.

By addressing the issues cited in this
article,” Delaware will have in place the
basis for excellent public schools, schools
that will produce thé skilled ‘graduates
our state needs in'the next millennium.
The results of this endeavor will affect
every Delawarean, whom we encourage

to join us in making our schools the best :

theycanbe.” =~ = i @
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