DELAWARE
i LAWYER

Volume 13  Number 2 $3.00  Summer 1995

Retrospective: Prospectlve

" THE PROFESSIO

CONFRONTING
- CHANGE %

3 Nonprofit Organization

U.S. Postage
PAID

PERMIT NO 697




Herelized he' outgrown his bank:

It was tlme for a ]aanlz that
coulcl ’calze lum to the next S’cep

Wy Viingon T

~Not just because we're corisistently rated one. of the strongest financial
institutions in the country But because we ] work with you to crea’ce
an mteractlve partnershq:_) — one tha’c aﬂows us to create ﬂexﬂ)le,

1nnovat1ve solutlons for your. unlque needs. Your Wfllmlngton Trust

- »ﬁanate Banlaer wﬂl no‘c only arrange for customlzecl credlt but will also

prowcle for your Jr‘lnanclal tax an(l es‘ca’ce planmng, personal trust

: and asset management needs.

TO CllSCuSS 1’10W We can meet your fmanmal needs, 1ease

e _‘cau‘Hialsey: Spru‘anf:e at‘(302) 651-8081.

€S WILMINGTON TRUST




A TOUGH ACT TO FOLLOW

On behalf of the Board of Editors of
DELAWARE LAWYER, I should like to
thank Bill Wiggin for his unflagging ded-
ication to the magazine for the first
dozen years of its existence. Bill, more
than any other member of our Bar,
made a personal commitment to produc-
ing a publication of which we can all be
proud. Rest assured that the high stan-
dards of which he justifiably boasts in his
introductory piece will be maintained.

I also thank Bill for his personal good
wishes as I begin my tenure as Chairman
of the Board of Editors. I must confess
that the appellation “Chairman Proctor”
chills the cockles of my red-baiting heart,
conjuring as it does unflattering images
of Messrs. Mao, Brezhnev and Tito.
However, because I understand the
complimentary spirit in which the title
was used, and because the Board of
Editors would not permit me to act in
the authoritarian manner that the sobri-
quet suggests, I will let it go at that.

Some of you responded to a “readers’
poll” that was recently commissioned by
DELAWARE LAWYER in order to
determine how we might improve the
magazine. The poll results told us,
among other things, that
our “theme concept” for
each issue was not entirely
successful. As legal special-
ists, we tend to ignore Bar
publications that do not
cater to the needs of our
particular practices. A
number of the respon-
dents to the survey
also indicated a
‘preference for more
practical, “nuts and
bolts” articles. On the
other hand, the over-
whelming majority of the
respondents acknowl-
edged the quality of the
magazine’s art and litera-
ture. For our advertisers’
sake and for our own edi-
fication, we want to make
sure that DELAWARE
LAWYER is actually read
by its intended audience.

During my term as Chairman, we
shall strive to maintain DELAWARE
LAWYER’s reputation for quality and
elegance of expression. We believe that
these goals can be attained without
abandoning the “theme concept™ that
we have adopted. Certain changes will
be made, although they will be evolu-
tionary instead of revolutionary. Your
Board is considering a variety of possible,
occasional features, including opinion
articles on timely topics, fiction, humor,
updates on legal technology, and “how-
to” pieces for the utilitarians among us.
Your comments and suggestions are
always welcome. However, bear in mind
that we want to remain fundamentally
true to the theme concept: we do not
want to become a small-state clone of
the ABA JOURNAL.

Finally, DELAWARE LAWYER will
not shrink from controversial subjects.
Our intent is to present any such issues
in a forthright but tasteful way. The
Board of Editors will strive to ensure
that the manner in which controversial
ideas are presented, as opposed to the
content of the ideas themselves, is as
informative g
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and inoffensive as possible. Those read-
ers who cannot bear even to hear a con-
trary point of view — those who, in Bill

Wiggin’s words, will “defend to the -

death your right to agree with them” —
might be in for a tough time.

This month’s issue includes several
selections from previous volumes of
DELAWARE LAWYER, including
Bruce Stargatt’s homage to the semi-
colon, Irv Morris’s thoughtful piece on
First Amendment issues, and a now-clas-
sic story by Bill Prickett about a young
lawyer’s maiden argument. We are not
arrogant enough to call this issue “BEST
OF DELAWARE LAWYER.” However,
we wanted to give our readers some con-
fidence, through this “flashback,” that
they might continue to expect submis-
sions of similarly high quality and variety
in the future, regardless of a particular
issue’s chosen theme.

DELAWARE LAWYER is a maga-
zine for Delaware attorneys, written pre-
dominantly by members of the Delaware
Bar. The magazine depends for its suc-
cess upon your contributions of articles
and ideas. We look forward to working
with all of you.

KN A
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BoN VOYAGET!

I am flattered to be asked to address our readers on the occasion
of Vern Proctor’s first issue of DELAWARE LAWYER in his new
role as Chairman of the Board of Editors. During the past year, the
magazine has been fortunate to have Dave Drexler as interim
Chairman. That streak of great good luck will continue under
Vern’s leadership.

DELAWARE LAWYER has enjoyed another kind of good for-

tune since it was created 13 years ago: a wide range of subject matter
and viewpoint and a catholicity of authorial background have made
for a much more stimulating vehicle for ideas than you will find in
the usual musty, pompous, and clumsily written professional journal.
We have viewed the law through the eyes of legislators, poets, the-
ologians, environmental mavens, and even one ex-convict, contem-
plating the institution of justice from the outside, if not the wrong
side, of the law. To lure our readers inside these pages, we have set
out such diverse bait as the little princes in the Tower of London,
heartless plutocrats savaging a helpless labor union, and a flabber-
gasted St. Nlcholas about to be sued by a three-year-old ingrate. As
Chalrpcrson Proctor tells us elsewhere in this issue, the same
unorthodox imagination and innovation will continue to enliven
DELAWARE LAWYER.

My greatest satisfaction in the magazine comes from the impor-
tance the Board of Editors has placed on style and grace of self-
expression. I strongly suspect that this attention to civilized utterance
is what prompted a President of the American Bar Association speak-
ing to our Association to hail DELAWARE LAWYER as one of the
finest legal journals in the country.

The promise made in our first issue in the Spring of 1982 has
been kept:

Our editorial board will wield blue pencils with missionary
fervor. Things won’t transpire around DELAWARE
LAWYER: they will simply “happen.” Our authors will not dis-
cuss “verbal” contracts when they mean “oral” ones. We shall
aim at correct usage, decent grammar, and ‘unpretentious clari-
ty. In short, we want to make DELAWARE LAWYER attrac-
tive and sensible to the audience to whom it is addressed.

Under Chairman Proctor’s leadership, that promlse will continue
to be kept.

Finally, I believe that one of the great virtues of the magazine has
been the unrestrained wit of the contributors. (Not a conspicuous
attribute of your typical professional journal’) Wit represents the tri-
umph of intelligence over absurdity, which, after all, it is the busi-
ness of the law to unmask and defeat. Dr. Johnson once remarked
that “the size of a man’s understanding may always be justly mea-
sured by his mirth.” I am confident that we shall continue to be
merry in the pursuit of wisdom. My best wishes to our editors and
our fortunate readers.

. W.E.-W.

Coward! Ed.
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Re: Mostly Punctuation

Marks.

racture the semicolon. That’s my
point. Or semipoint.

I cannot be sure that this subject
was in the forefront of our Editors’
minds when they signaled in my direc-
tion for “Remarks” to be included in
this first issue of DELAWARE LAW-
YER. What they surely meant to convey
was an invitation to join, on the Bar’s
behalf, in celebrating the birth of this
publication. Easily and sincerely done.
The Delaware State Bar Association
salutes Harold Schmittinger and the
other directors of Delaware Bar
Foundation whose creative and dedi-
cated efforts have culminated in
today’s publication. From a personal
standpoint I’'m more proud that I can
say that by a happy accident of timing
these efforts have blossomed during
my incumbency.

But there is also a

serious substantive
message to be
conveyed. If this

fresh-faced
publication is
to achieve its
full promise,

it must not
be pious.
Blandness is a
vice in law
journals no

/* other publica-
~ tions. Responsible
irreverence creates
change. Controversy is
the fire which warms the
lawyer’s heart and fuels

his hearth. Fearlessness
\ in addressing impor-
ity

tant issues must
6 SUMMER 1995

less than in-

be the hallmark of DELAWARE
LAWYER.

And so in that spirit, gloves off, to the
argument.

Fracture the semicolon! Heresy?
Perhaps, but think about it. The semi-
colon is really not half a colon at all.
Unbuckled, it is a comma lurking
sheepishly beneath a period. And it
bears far more similarity in its use to
those two marks than to the colon
whose name it semi-purloins. A colon is
an introductory daub of punctuation. It
evokes expectation. “Here’s what’s
next:”, it says. But the semicolon is a
break between thoughts, like the period
and (often) the comma which compose
it. Semicolons are the favorites of equivo-
cators. They are of service mostly to
those who cannot decide between a
period and a comma. In short, semi-
colons are the misnamed, ambiguous
tools of those too fearful to adjudicate
the period vs. comma controversy, and
of those who entertain some doubt
whether they have completed the utter-
ance of a single thought. ]

. Lest I be charged with radical views
(which would greatly distress me), let me
make it perfectly clear (as another presi-
dent was wont to say) that I do #oz favor
entirely abolishing the semicolon. There

" are two discrete instances in which there

are compelling reasons to preserve the
status quo:

(1) Lists. It should be permissible to
separate items or thoughts (4., cases in
briefs, or numbered paragraphs) by
semicolons because usage has made the
mark, when employed for that purpose,
less displeasing to the eye; and

(2) Judges. The semicolon may be
used by a court whenever and wherever
not prohibited by its rules under the

Hlustration by Johanna Hantel



doctrine — recognized by prudent
lawyers — of judicial immunity from the
strictures of style.

Further, please do not understand
from what has been said about the semi-
colon that I am an antipunctuationist.
To the contrary, I am a confirmed capi-
talist who delights in doodling “E. E.
Cummings” during depositions. And I
would have found Ulysses less a class-
room drudgery if Bloom’s thoughts
came in periodic drops rather than
unbroken streams. I spend hours in
Court musing on where we would be
without the question mark. It is the rule
in our law firm that no brief may be
filed without underscoring our adver-
saries’ warped reasoning. Quotation
marks are unattractive but necessary.
Parentheses are unnecessary, but their
curves are pleasing to the eye. (I use
them a lot.) I like apostrophes. Apart
from conveying the idea of possession
(which lawyers relish), they help shorten
words. And asterisks are decorative and
distinctive. The little spikes make them
look like tiny thorn balls, or land mines,
occasionally appropriate to the foot-
notes they signal.

Having considered my argument,
and having been sensibly convinced, the
right-thinking lawyer will ask: “How do
we unhinge this little villain who -has so
long bedeviled us?” Voluntary action is
too slow. An Affirmative Punctuational
Action Plan would invite those delays in |
which bureaucrats rejoice! It would take
decades to convince Philistines. My
(respectful) suggestion for prompt solu-
tion would be a Supreme Court Rule.
For this there is precedent: disregarding
accepted practice, custom and usage,
our Supreme Court has courageously
decreed that Delaware cases be cited
before it in a style different from the
citation system used everywhere else.*
The Supreme Court’s action was criti-
cized by the irreverent as capricious,
even iconoclastic. But we remind those
anonymous, misguided critics how
quickly they learned to follow the new
convention. The cynic may contend that
acceptance was grudging, because
non-conforming briefs were not accept-

*Supreme Court Rule 14(g) requires that
Delaware cases be cited in this style: A v B, Del.
Supr., 500 A.2d 1 (1983). The (otherwise) gen-
erally accepted system is laid out at Rule 10:4 of
A Uniform System of Citation, The Harvard Law
Review Association, 12th Ed., 1976, which sug-
gests that the style be: 4 » B, 500 A.2d 1 (Del.
Supr. 1983). De Gustibus Non-Disputandum.
(Italics permitted by A Uniform System of
Citation, op. cit., Rule 7.)

“THERE’S ONLY ONE JEEP”
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ed for filing. I prefer to think it came
from a common recognition of our lofty
tribunal’s good taste.

If our Court could with one stroke
of its pen alter habits of citation for rea-
sons of mere taste, how much more
forceful would be a mandate (it could
easily be added as Rule 13(h)) simply
saying: “Except in lists, the use of the
semicolon is barred in all writings filed
in this Court.” Mind you, I am not
suggesting the rule apply to lower
courts, except to their opinions offered

In short, semi-
colons are the
misnamed,
ambiguous tools
of those too fear-
ful to adjudicate
the period vs.
comma contro-
versy, and of
those who enter-
tain some doubt
whether they
have completed
the utterance of a
single thought.

for publication. See Supreme Court
Rule 93(c). It couldn’t take much time
for the force of reason to bring
Chancery around. The Superior Court
would soon follow. The Court of
Common Pleas would not be outdone.
The Municipal, Family, and Magistrate
Courts might take a little longer.
Meanwhile, our Federal District Court,
a bastion of literacy, would surely warm
to the idea. From there the Third
Circuit is but a step away. And after
that the horizon is limitless.

In the end the stress on the little
semidevil will-be too great. The argu-
ment in favor of dividing it has too much
merit to be long resisted. Time is on the
side of lucidity. Banged on the anvil of
logic, the semicolon will break into a
comma and a period. And, on the happy
day when that occurs, DELAWARE
LAWYER can take quiet pride in its

heroic service.
[Volume 1, No. 1] 4
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Fie TioN SHELF:

QELAWARE LAWYER, in a spirit of eclectic andacity, is
including the following passage from an unpublished (and quite
possibly unpublishable) novel by a member of the Delaware Bay. The

author, fearful of being torn limb from limb by practitioners of

domestic relations law, has demanded anonymity. Our lips ave
sealed. Since the passage is plucked from a lnyger navvative, o little
explanatory backgronnd is in ovdev: Henry, married to Brenda,
has been cuckolded by Sheldon, a fat dentist, whom Brenda nonethe-
less finds irvesistibly appealing. (“His mustache enabled him to
rvesemble, in Brenda’s uncritical view, a squat Ervol Flynn.”) The
scene is Boston, Massachusetts; the time the eavly 1970s.

Henry, forgetting that God punishes
us by answering our prayers, continued
to hope that his wife would come to her
senses and return. Then he received a let-
ter marked “Personal and Confidential.”
It came from a Mr. Scheinswit, an associ-
ate with a law firm on Bromfield Street.
Scheinswit announced his understanding
that Brenda had been driven out of the
marital home after indignities beyond
imagining. As the wronged party to a
domestic controversy she was entitled
first to pre-trial alimony, then divorce,
then permanent alimony, and finally, a
division of property suitable to her sta-
tion in life. “Would you be so kind as to
have your attorneys contact the under-
signed?” The letter made a very disagree-

able impression on Henry, who had been
brought up to believe that gentlemen do
not use the word “contact” as a verb.
Brenda had sunk low, to be sure, but to
engage such a champion was the nadir of
her depravity.

Henry reluctantly called his lawyer,
the senior partner of a very fine old firm
on State Street. Henry’s large and com-
plicated business affairs made him an
important client. His lawyer, a Mr.
Goodale, notoriously arrogant but
always deferential to the rich, invited him
to come in straightaway.

Half an hour later he sat in the recep-
tion room of Goodale’s offices, waiting
for his lawyer, who was sequestered in
the men’s room. Mr, Goodale, who was

ANONYNOUS
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Hlustration by Paulette Bogan
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" seventy-five years old, was foolishly try-
ing to put off an inevitable prostatecto-
my, and he spent a great deal of his time
barricaded in a lavatory booth. When
legal emergencies arose, his partners,
who dépended on Goodale’s vast experi-
ence and sound judgment, always knew
where to find him. They.consulted with
him from ‘adjoining stalls. Only a week
before, a knotty problem of corporate
reorganization had yielded to the powers
.of suggestion, when a fortuitous flush of
urinals had inspired Mr. Goodale to sug-
gest a downstream merger.

Such an occasion was.at hand again.
As Henry sat in the reception area pre-
tending to read The Wall Street Journal,
Mr. Potter, accompanied by young Mr.
Repplier, headed for the men’s room.
Before 'swinging the door

dream.” Goodale didn’t know much
about divorce and separation, but he was
familiar with the length of the process.
He ushered Henry into his office and
read Scheinswit’s letter with an expres-

sion of amused disdain.
“Hah! So her lawyer has offices on

Bromfield Street, does he? Heh, heh,
heh! Dreadful place. A rabbit warren of
pettifoggers perched in cheap suites over
second hand jewelry stores!” Goodale
then instructed his secretary to get
Scheinswit on the telephone, made him
wait for a minute or two, and then
grandly announced himself. He pro-
posed a conference to discuss Brenda’s
demands, to which Scheinswit readily
agreed. It was to be held the following
Wednesday at Bromfield Street.

would be out of order,” grumbled
Goodale. When they reached their third
floor destination he was puffing badly.
After catching his breath he examined a
plaque that read:

LOEB & LEOPOLD
(Formerly Snyder & Gray)

Beneath this there was a list of six
lawyers, Scheinswit’s name in small let-
tering and at the very bottom. Goodale
rubbed his hands with satisfaction. He
would make mincemeat of this stripling.
They entered the reception room, which
in contrast to the scruffy staircase and
corridor, was as glamorous as Aladdin’s
cave. The place suggested to Henry
nothing so much as a cinematic recre-
ation of a hideaway of affluent gang-
sters, which in a sense it was.

Potter instructed the reception-
ist; “If anyone wants us, just
say we’re in conference.”
Henry, already much depressed
" and a little disenchanited with
lawyers, wondered if he was
being charged for his attorneys’
calls ‘of nature. He then reject-
ed the thought as unworthy
_ both of him and of Mr.
Goodale. But as he looked
around the uninviting recep-
tion area, he noted that this
dxstmgulshcd law firm, so old
and prominent that it ¢ould
proclaim its self-confidence by
housing in drab quarters, had
livened up the decor with
Bachrach portrait photographs
of departed members, a group
some of the meanest-looking

The letter made a very
disagreeable impression
on Hér_tfy, who had been

brought up to believe

that gentlemen do not
use the word “"contact”
as a verb. Brenda had
sunk low, to be sure,
but to engage such a
champion- was the nadir

of her depravity.

There were thick beige wall-to-
wall carpets, a profusion of glossy
plants and several pieces of very
good contemporary furniture.
Henry and Mr. Goodale sank into
opulent club chairs while the
receptionist, who had turquoise
eye shadow and long orange fin-
gernails, completed a telephone
call, apparently with a client.

“Mr. Larkin’s appointment was
for ten o’clock.” (Then reproving-
ly) “It is now 3:00 p.m.” (pause)
“Oh, I see. At seven this morning,
you say? Please accept my sincere
sympathy. You understand there
will have to be a charge for late
cancellation unless, of course,
we’re going to represent the
estate.” There was a long pause
during which the young woman

and most transparently rapa-
cious Anglo-Saxon gentlemen Henry
had ever.beheld: Perhaps his ungenerous
suspicion was well founded.

Ten minutes later Goodale emerged
from the lavatory, grinning with relief,
‘which Henry, who did not know the
reéason for Goodale’s euphoria, consid-
eréd a littde hardhearted at the time of
his own great trouble. Potter and
Repplier, dancing attendance on their
senior, followed close on Goodale’s
heels. Potter was in raptures!

“Asa, that was positively inspired! I
just hope I have all the details straight. I
keep telling you, Asa, we simply have to
hire’a male stenographer.” ’

. Goodale turned to Henry.

“Come, come now, no long face!
Buck up! You’re young, you’re hand-
some, and you’re rich. I daresay in four
or five years this will just seem like a bad

At this stage of the battle Henry did
not realize that Mr. Goodale, a brilliant
lawyer who knew virtually everything
worth knowing about corporation law,
secured transactions, and maneuvering
suspect business combinations through
the shoals of the anti-trust laws, was so
weak in the law of domestic relations.
Probably no one in this august. firm was
qualified by experience or temperament
to handle a mess like this. Goodale, who
hoped that his firm name and his own
imposing presence would enable him to
bluff his way through with these paltry
Bromfield Street impudents, was deter-
mined to oblige a valued client. Little
did Goodale know that he was in for a
truly’ dreadful afternoon as he climbed
the dark, steep flight of rickety stairs to
Scheinswit’s office.

“Wouldn’t you know the elevator
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positively scowled at the tele-
phone. Then the line must have gone
dead. “Well, talk about bad manners!”
The receptionist turned to Henry and
Mr. Goodale. “May I help you?”

Mr. Goodale explained their mission
and asked the whereabouts of the bath-
room. The receptionist deflected his
question and announced that there had
been a change. Mr. Scheinswit was
unavailable. Mr. Locb, the senior part-
ner, would be handling the matter
“personally.”

‘This was not as planned. Goodale,
who pretended to be ignorant of the
very existence of this stygian little firm,
was well aware of Loeb and his
formidably nasty reputation. Loeb did
not specialize exclusively in matrimonial
causes, but he was well qualified to han-
dle them since his major efforts in per-
sonal injury and medical malpractice






