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DITOR'S PAGE

In this issue we depart from our usual practice of printing a set of articles bearing on a single
theme.

Frank Pileggi’s discussion of the Rodney Inn of Court is a valued supplement to articles expressing
concern over professional excellence, which appeared in the last (December 1993) issue. It also fur-
nishes an occasion for saluting a fine Delaware judge, representative of a long tradition of excellence in
Delaware jurisprudence and practice.

Karen Valihura’s study of barriers to women well qualified for our profession continues a discussion
begun in our September 1993 issue. It is a fascinating look at attitudes (not yet wholly extinct) so
absurd and unfair as to be tragicomic. It is a welcome purgative of lingering gender stereotypes.

Carroll Poole’s article about responsibility celebrates participatory democracy at a time of distress-
ingly flabby commitment to the duties of a free people.

, Roughly the second half of this issue is still another departure from our
- usual style and substance: we inaugurate a section devoted to the lighter
/ side of of our professional experience. And why not? Dr. Johnson once
declared that “the size of a man’s understanding may always be justly mea-
sured by his mirth.” Since lawyers are a highly intelligent group, their wit is
pungent and frequent. After all, comedy, viewed as an essentially serious
business, is a healthy instrument of criticism and defiance — both good
things in a free socicty. And was it not Voltaire who said that life is a tragedy
to those who feel, and a comedy to those who think ? We dedicate this new
feature to our very thoughtful and frequently very amusing colleagues.
W.EW.
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ast September we devoted an
entirve issuc to the status of
i women in the legal profession.
The following article, one of the finest
submitted, arvived late, indeed after the
vest of the issue bad alveady been ser. We
Selt that is was of such merit as to call for
separate inclusion in
a later issue. It pro-
vides a striking illus-
tration of how the law
eventually vesponds to
changed (and more
enlightened) views,
despite eavlier de-
pendence on biologi-
cal nonsense and the
seeming immutabiliry
of a tyrannical social
structure. Ed.

There have been
many pages of text
and transcript de-
voted to answering
the question of
whether there are
presently barriers to
women’s progress in the legal profes-
sion. Reasonable people often disagree
as to whether illegal discrimination has

. occurred when considering the facts of

individual cases. Reasonable judges,
for example, have disagreed as to
whether Nancy Ezold, who was denied
a commercial litigation partnership
position in a major Philadelphia law
firm, was the victim of discrimination,
as evidenced by the Third Circuit’s
recent reversal of the District Court’s
finding of discrimination in Ezold ».
Wolf, Block, Schor & Solis-Coben, C.A.
No. 91-1741 (3d Cir. Dec. 30, 1992),
cert. denied, 62 US.LW. 3245 (Oc-
tober 4, 1993).

However, one thing is certain:
women in the United States were
denied equal opportunity to practice
law early in our nation’s history. These
denials were usually premised on the
notion that women were not qualified
to practice law since, to use the lan-
guage of one judge, “[i]t would be
revolting to all female sense of inno-
cence and sanctity of sex, shocking to
man’s reverence for womanhood . . .
that women should be permitted to
mix professionally in all the nastiness of
the world which finds its way into
courts of justice.”!

+ Iustration by Paulette Bogan

One of the best illustrations of this
antiquated attitude 1s Justice Bradley’s
concurring opinion in Bradwell ».
Ilinois, 83 U.S. (15 Wall.) 130, 139
(1872). Myra Bradwell of Chicago had
applied for admission to the Illinois bar
in 1869, but was refused.2 The Illinois

Breaking

A Reflection on the Participation of Women
in the American Legal Profession

by Karen L. Valihura

Supreme Court denfed her application,
noting that, as a married woman, she
would not be bound by express or
implied contracts.3 In addition, al-
though the relevant statute did not
specify whether women could practice,
the Court concluded that the legislature
had not contemplated their admission.

Relying on the privileges and immu-
nities clause of the Fourteenth Amend-
ment, Bradwell challenged the denial.
On appeal to the United States Su-
preme Court, her lawyer, Matthew Hall
Carpenter, argued that Bradwell was
entitled to practice because the
Fourteenth Amendment “opens to
every citizen of the United States, male
or female, black or white, married or
single, the honorable professions as well
as the servile employments of life

. .”% The Court upheld the Illinois
Supreme Court and rejected this argu-
ment, notng that earlier that term the
Court had held that the privileges and
immunities clause protected only those
privileges and immunities pertaining to
United States citizenship. In this case
that clause was inapplicable, because
Bradwell was an Illinois citizen and
admission to practice in state courts was
depéndent upon state citizenship, not
United States citizenship.
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Justice Bradley’s opinion for the
concurring justices reasoned that such
result was mandated by “the law of the
creator.”® As he explained:

[T]he civil law, as well as
nature herself, has always recog-
nized a wide difference in the

respective
spheres and des-
tinies of man
and woman.
Man s, or
should be, wo-
man’s protector
and defender.
The natural and
proper timidity
and delicacy
which belongs
to the female
sex evidently
unfits it for
many of the
occupations of
civil life. The
constitution of
the family orga-
nization, which
is founded in the divine ordi-
nance, as well as in the nature of
things, indicates the domestic
sphere as that which properly
belongs to the domain and func-
tions of womanhood. The har-
mony, not to say identity, of
interests and views which belong
or should belong to the family
institution, is repugnant to the
idea of a woman adopting a dis-
tinct and independent career
from that of her husband. So
firmly fixed was this sentiment in
the founders of the common law
that it became a maxim of that

system of jurisprudence that a

woman had no legal existence

separate from her husband . . . .6

Perhaps the one line in Justice
Bradley’s opinion which most succinctly
states his views and those of the two
other concurring justices is the follow-
ing: “The paramount destiny and mis-
sion of woman are to fulfill the noble
and benign offices of wife and mother.””

Bradwell was the first case in which the
constitutonality of different treatment for
men and women for access to the legal
profession was challenged. Bradwell was
followed by similar decisions. In In 7e
Lockwood, 154 U.S. 116 (1894), the




Court held that a woman admitted to the
bars of the Supreme Court and the
District of Columbia could be denied ad-
mission to the state bar of Virginia. In
MacKenzie v. Hare, 239 U.S. 299, 312
(1915), the Supreme Court stated that
upon martiage, man and woman “merge
their identty, and give dominance to the
husband.” The Court there upheld a
statute depriving women of United States
citizenship upon their marriage to for-
eigners. By operation of that statute, Inez
Milholland, another early pioneer in the
legal profession, lost her citizenship and
her license to practice law upon her mar-
riage to a Dutch citizen.8

At a minimum, Bradwell and the
cases following it. reveal not only the
existence of structural or legal barriers
(eg., statutory prohibitions and admis-
sion requirements), but also an underly-
ing barrier which was impeding
women’s equal access to the legal pro-
fession — the public’s perception of
women and their “proper place” in
society. Entry of women into what had
been a purely male profession would
have to be accompanied by a “social
revolution” of sorts. Historical accounts
of the early female legal pioneers reveal
that women’s first attempts to stand on
equal footing with men in the court-
room were met with varied responses
— some of which reflected an almost
comica! confusion as to how to deal
with women lawyers. One commenta-
tor noted, for example, “The first fe-
male attorney in the United States was
treated as an honorary male — she was
frequently addressed in person and in
seventeenth century court records as
‘Gentleman

Margaret Brent.””?

As women began to dismantle the
structural legal barriers and gain entry
to law schools, the bars of state and fed-
eral courts, and various other positions,
the public’s perceptions of women’s
“proper place” also began to change.
Each “first” achieved by the carly fe-
male legal pioneers contributed in some
way to greater access for future genera-
tions of women.

Women first began to gain admis-
sion to law schools before the turn of
the century. In the 1870’s, only a
handful of law schools admitted
women, including Union College of
Law (now Northwestern), the
University of Iowa, the University of
Michigan, Washington University, and
Boston University.10 Carrie Burnham
Kilgore was the first woman to receive
a law degree from the University of
Pennsylvania Law School in 1883. Yale
Law School admitted women in
1895.11 New York University also
admitted women before the turn of
the century.!2 Columbia Law Schoot
did not admit women until 1927,
and Harvard Law School not until
1950.13 While the number of schools
admitting women increased, the
number of women law students grew
only modestly from 205 in 1909 to
609 in 1915 to 1,171 in 1920. Of
the 129 law schools in existence in
1920, 27, including Harvard, Vir-
ginia, Georgetown, and Columbia,
still kept their doors
closed to women.15

did all accredited

law schools admit women.16
Several pioneers also gained admis-
sion to state and federal bars before the
turn of the century. In 1879, the first
woman was admitted to practice before
the United States Supreme Court. That
woman, Belva Lockwood, “had to try
three times to get a special bill passed in
the Senate to change the admission
requirements.”17 In 1884, Ms. Lock-
wood ran for President, reasoning “that
even though women could nort vote,
there was nothing to stop them from
running for office.”!8 Remarkably, she
garnered 4,149 votes. Following the
Illinois Supreme Court’s refusal to ad-
mit her in 1869, Myra Bradwell contin-
ued to devote her energics to publish-
ing the Chicago Legal News, the first
weekly law periodical in the West,
which she had begun in 1868. While
she never practiced law, the Illinois
Supreme Court in 1890, four years
before her death, undertook on its own
motion to admit Bradwell to the bar.1?
In 1880 there
were only 200
women lawyers
in the United
States.20 The
number of wo-
men lawyers
even lagged sig-
nificantly behind
the number of
women doctors.
For example, there
were more wo-
men doctors prac-
ticing in Boston
in 1880 than

Not until 1972 (/
' ,

Hlustration by Paulette Bogan
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there were wo-
men in the legal
profession in the
entire country.2!
In 1910 there
were 558 female
lawyers, represent-
ing less than 1% of
the profession.22
The 1920°s,
however, brought
unprecedented op-
portunity for wo-
men as they ob-
tained the right to
vote, gained access
to all state bars, and
began to serve on
juries.23 The Ameri-
can Bar Association
also opened its
membership to wo-




men in the 1920%. Structural barriers
everyvwhere began to crumble. Some
authors have argued that the admission
of women to all state.bars rendered
Bradwell “without contemporary
effect.”24 While it is unquestionable
that structural barriers were crumbling,
the lack of progress over the next few
decades indicates that the “social revo-
lution” had far to go.

Despite the progress made in the
1920’s, the low proportion of
women members of the bar
remained fairly constant untl
the 1970’s. The Great De-
pression in the 1930’ slowed
the progress women had been
making, although in 1934,
President Roosevelt appoint-
ed Florence Ellinwood Allen
to the United States Court of
Appeals for the Sixth Circuit.
She was the first woman to be
appointed to the federal
bench. The 1940’s saw little
progress. World War 11 pro-
vided little stimulus for
women gaining access to the profes-
sions. While women in all occupations
rose 48% between 1940 and 1944, the
gain for women entering professions
was only 1.2%.25

With the civil rights movement in the
1960’s and the accompanying national
concern for equality, the “social revolu-
tion” caught fire. Title VII of the Civil
Rights Act provided legal ammunition
for dealing with sex discrimination.
Women began to see doors opening for
them. While women accounted for only
2.8% of the lawyers in 1970, the per-
centage rose to 10% by 1979.26 In the
1970’s, the Supreme Court rendered a
number of decisions that significantly
advanced the cause of equal treatment
for women. For example, the Court
struck down a federal statute that made
it easier for men to claim their wives as
dependents than it was for women to
claim their husbands as dependents,?”
and a Social Security Act provision
allowing widows, but not widowers, to
collect survivors benefits,28 to name just
two of the many cases. The Supreme
Court took note of the “social revolu-
tion” in one case stating that “[t]he
presence of women in business, in the
professions, in government and, indeed,
in all walks of life where education is a
desirable, if not always a necessary, ante-
cedent is apparent and a proper subject
of judicial notice.”29

Many state courts saw their first

women judges in the 1970’s. Many of
these women were extraordinary in
their achievements. One example comes
to mind — Judge Genevieve Blatt of
Pennsylvania — a great friend and men-
tor who achieved recognition first in
the political arena. In 1954, she won
the first of her three consecutive terms
as secretary of internal affairs.39 She was
the first woman elected to a statewide
office in Pennsylvania — a big step

women lawvers.33

The Commission reviewed numer-
ous books, articles, state and local bar
association surveys, gender bias task
force reports, and statistical research
concerning women in the legal profes-
sion. The Commission conducted two
days of open hearings, heard oral testi-
mony from 64 witnesses, and received
written testimony from more than 70
others. A Summary Report of the hear-

“"The divine ordinance. . . indicates

the domestic sphere as that which

properly belongs. . . to womanhood.
The natural and proper timidity and
delicacy which belongs to the female
sex evidently unfits it for many of the

occupations of civil life.”

from 1889 and 1915 when male voters
in Pennsylvania rejected women’s suf-
frage.3! In 1964, Judge Blatt won the
Democratic primary to become
Pennsylvania’s first woman candidate
for the United States Senate. In 1971,
she was appointed to be the Com-
monwealth Court’s first female judge.

By the 1980°s, there were almost
48,000 women in law school, and
women accounted for 13.8% of law-
yers.32 Women continued to achieve a
number of notable “firsts,” including
the nomination and confirmation of
Sandra Day O’Connor as the first fe-
male justice to sit on the United States
Supreme Court. This accomplishment
is all the more remarkable in light of the
fact that upon her graduation in 1952
as one of the top students at Stanford
Law School, she was unable to get a job
with a major law firm, other than as a
legal secretary.

Since the Supreme Court rendered
its opinion in Bradwell, women have
made great strides in dismantling legal
barriers and in effecting greater societal
acceptance of women in the legal pro-
fession. However, in 1988, the Ameri-
can Bar Association’s Commission on
Women in the Profession concluded
that women still have not fully succeed-
ed in achieving equality in the legal
profession. That Commission, chaired
by Hillary Rodham Clinton, was estab-
lished in 1987 to study the progress of
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ings and an 800-page transcript were
produced in 1988.34

The 1988 Report, produced as a
result of this effort, contains many inter-
esting statistics and conclusions.
According to the Report, in 1970 only
3% of lawyers were women,; in 1988 20%
of the members of the profession were
women. In the 1960’s only 4% of law
students were women; in 1988 it was
40%. However, the Report concluded
that “[e]ven though sufficient numbers
of women have been practicing long
enough to have made greater inroads,
women remain overrepresented in the
least lucrative segments of the profession:
state and local government practice,
public interest law and nontenure track
positions in legal academia. In addition,
women in private practice are not fising
to partnership in appropriate num-
bers.”35 According to the Report, “time
alone is unlikely to alter significantly the
underrepresentation of women in law
firm partnerships, judicial appointments
and tenured faculty positions.”36

In the realm of private practice, 25%
of all associates were women and 75%
were men. Ninety-four percent of all
partners were men while only 6% were
women. Of the nation’s 250 largest law
firms, 33% of associates were women,
but less than 8% of the partners were
women. The Report states that
“[w]omen have been increasing their
representation among, partnerships at a
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rate of only 1% a year.37 While the
Report acknowledges that women did
not enter firms in significant numbers
until the mid-1970’s, it concluded that
this fact does not account fully for the
difference in status. For example, of all
lawyers admitted to the bar between
1971 and 1979, 71% of the women and
only 48% of the men were associates as
of 1980.38 According to the Report,
“although women have comprised at
least 25% of those entering law firms for
the past ten years, they have not made
partner at a rate proportionate to their

With the civil
rights movement
in the 1960’s and

the accompanying
national concern
for equality, the

“social revolu-
tion” caught fire.

numbers out of law school or to their
male colleagues.”3? The Report cited a
Harvard Law School survey of the class
of 1974 that revealed that ten years out
of law school, of those students who
entered private practice, only 23% of
the women were partners, while 59% of
the men were partners.40

Similar results were encountered in
examining law school faculties. The
Report concluded that “[a]lthough
20% of full-time faculty positions are
held by women, the majority of women
law school professors are clustered in
lower paying, nontenure track positions
such as legal writing instructors and
clinical advisors.”41 In the 1986-87
school year, only 11% of tenured pro-
fessors were women.

With respect to the judiciary, the
Report noted that in the federal system,
only 7.4% of district, circuit and U.S.
Supreme Court judges were women. In
fact, the Report found that “the per-
centage of women on the federal bench
has actually declined.”#2 The numbers
were even smaller in the state judiciary.
As of 1986, 7.2% of state court judges
were women.43

In light of these and other findings,
the Report concluded that “women are
not rising to ‘upper’ levels of the pro-
fession in appropriate numbers” and
that the sheer numbers of women
entering the profession will not elimi-
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nate barriers to their advancement.44
Many witnesses observe that women
often reach a “glass ceiling” or a level
above which they seem unable to rise.
The Commission concluded that “a
thorough reexamination of the atti-
tudes and structures in the legal profes-
sion must occur.”4>

Surveys conducted since the 1988
Report reveal that there is much room
for improvement. A 1991 survey of the
ABA itself, for example, showed that a
number of sections and divisions of the
ABA have had no women officers for
the past three years.#6 It is notable that
in its approximately 115-year history,
the ABA has pever had a woman presi-
dent.#” A 1990 survey showed that as
of April 1, 1990, senior and active Art-
icle II1 judges numbered 978.48 Of the
216 appellate judges, 198 (91.7%)
were men and 18 (8.3%) were women.
All 69 senior appellate judges were
men. At the trial level, 702 of the 753
Article III judges were men (93.2%),
whereas 61 (6.8%) were women.4? Of
the 13 appellate courts, 4 had no wo-
men. Of the 94 federal district courts,
60 had no women Article III trial
judges. A 1991 survey of the 250
largest firms by the National Law Jour-
nal showed that women partners in the
nation’s top firms were a small minori-
ty — 11%.50

Fewer women stll have made it to
the top in the corporate arena. This is
especially noticeable in the area of cor-
porate law. Although I have no statistics
on point, a look at the corporate bar in
Wilmington, Delaware reveals only a
handful of senior female corporate
attorneys. Similarly, there are few
women heading the legal departments
and sitting on the boards of directors of
major corporations.

A March 1993 survey, as reported in
The Wall Street Journal, reveals that
“while the number of companies with
female directors grew by 6.5 percent,
nearly half of the Fortune 500 and
Fortune 500 Service Companies still
have no female directors, and the total
number of women directors climbed a
scant 1 percent.”3! Further, The Wall
Street Journal noted that “[m]ost com-
panies with women on their boards have
only one female director,” and that only
140 companies had two women direc-
tors, 24 had three, and only two compa-
nies, Teachers Ins. & Annuity Asso-
ciation of America and Ogden Corpo-
ration, had more —respectively, five and
four. Even these numbers may be inflat-

ed since many of the women on corpo-
rate boards serve on boards of more
than one company.52 The overall pool
of women who served on corporate
boards increased by only 5 from 1992
t0 1993 — from 495 to 500.

Despite these dismal statistics, wo-
men are continuing to make progress.
We now have our first female United
States Attorney General, Janet Reno.
Also this year, Judge Judith Kaye was
nominated by Governor Cuomo to be
the first woman to serve as Chief Judge

Nearly half of
the Fortune so00
and Fortune soo

Service Com-
panies still have
no female direc-

tors, and the

total number
of women direc-

tors climbed a
scant 1 percent.”

of the State of New York.53 She was
the first woman to serve on the New
York Court of Appeals when Governor
Cuomo named her an associate judge
in 1983.54 Barbara Mather was elected
as managing partner of Pepper, Ham-
ilton & Scheetz.55 She is one of the
only women to have the leading man-
agement role in the partnership among
this country’s top 100 law firms.56

From an historical perspective, wo-
men have made great progress in attain-
ing fuller participation in the legal pro-
fession. Where courts once legitimized
barriers to the profession, they now serve
as forums for challenging those barriers.
United States Supreme Court opinions
reflect an acceptance of the view that
women are deserving of equal treatment
in the legal profession. Justice Powell, for
example, stated in 1984 that:

The qualities of mind, capacity

to reason logically, ability to work

under pressure, leadership, and

the like are unrelated to race or

sex. This is demonstrated by the

success of women and minorities

in law school, in the practice of
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law, on the bench, and in posi-

tions of community, state and

national leadership. Law firms —
and, of course society — are the
better for these changes.5”

In addition, the Supreme Court re-
cently, in Harris p. Forklift Systems, Inc.,
62 U.S.L.W. 4004 (Nov. 9, 1993), has
arguably made it easier for women to
win sexual harassment cases by empha-
sizing the relevance of various factual
inquiries and by holding that a showing
of psychological harm, like any other
relevant factor, may be taken into
account, but is not required.

While the reasoning that underlay
Bradwell has been widely denounced
implicitly and explicitly by courts, many
observers believe that not all vestiges of
Bradwell have been eliminated and that
women have far to go before equality at
every level is achieved within the legal
profession. Recognizing that articles
such as this often please no one* (as
one of my wise and trusted colleagues
warned), I submit that it is intended to
promote enhanced sensitivity to the
issues raised herein. I leave it to the
reader’s own judgment, based on his or
her knowledge and experience in the
Delaware legal community, to assess
the status of women in his or her own
segment of the legal community.

*Not so! It pleased us enormously. Ed.

Constraints of space make it impossible to
include the author’s extensive footnotes,
but the numbers to these foornotes appear.
The full footnotes will be available upon
rvequest to the offices of this magazine.

;‘:’f’
R
Karen L. Valibura practices primarily in
corporate and securities litigation with the
law firm of Skadden, Arps, Slate,
Meagher & Flom. *
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Rodney Inn of Court:
An Effort in Civility

The Delaware bar has a tradition of collegiality and good
manners. This new institution aims to preserve that envi-
able state of affairs.

nns of Court are
perfectly consistent with the
traditional customs of colle-
giality and civility for which
the Delaware Bar is known,

The Untouchables. Left: Kent A. Jordon, right: Kevin F. B
who prompted the organization of the Rodney Inn of Court.

ditor’s note: In our December 1993

number we exploved a variety of prob-

lems confionting our fellow profession-
als, with considervable emphasis on their
increasing exposuve to public disfavor and
consequent linbility.
Perbaps some of the
articles painted an
unduly bleak pic-
ture. The recent for-
mation of Inns of
Court, described
below, is highly en-
couraging evidence
of the continued
pursuat of profession-
al excellence.

The idea of es-
tablishing the
American Inns of
Court arose about
20 years ago as an
effort to adopt
some of the fea-
tures of the Inns of
Court found in
Great  Britain.
Former Chief Jus-
tice Warren E.
Burger was an early and ardent support-
er of this effort, which he saw as a
means to increase the civility and level
of performance of American lawyers. In
addition to his support, the American
Inns of Court have enjoyed the recog-
nition and support of the United States
Judicial Conference as well as the
American Bar Association Commission
on Professionalism.

The first American Inn of Court was
started in Provo, Utah in 1980.1 By
1983, American Inns of Court had
been formed in Hawaii, Mississippi,

s S S
rady, two
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New York, Salt Lake City, and
Washington, D.C.2 Local chapters were
usually named after early leaders of the
bench and bar.

In 1985, the American Inns of
Court Foundation was established as a
non-profit, tax-exempt corporation, at
the recommendation of a committee,
formed by Chief Justice Burger, of the
United States Judicial Conference. That
same year marked the founding of our
local Rodney Inn of Court.

The statement of purpose for the
American Inns of Court as set forth by
the original ad hoc committee was:

1.To unite a cross-section of
the bench and bar into an educa-
tional forum for the promotion of
excellence, professionalism and
ethics in legal advocacy;

2.To promote fellowship of
the bar, the bench and students
of the law;

3.To contribute to essential
reforms and improvements in the
training, and performance of legal
advocates;

4.To facilitate the transition of -
law students and young lawyers
into the operation of our court
system; and

5.To preserve, foster and
adopt for contemporary use in
the United States the genius and
strengths of the English Inns of

Court and their “joy and zest in

legal advocacy as a service worthy

of constant effort and learning™3

Today there are throughout the
United States more than 125 Inns char-
tered by the American Inns of Court
Foundation. In 1985, the Rodney Inn
of Court in Wilmington was founded
with The Honorable James L. Latchum -




of the United States
District Court for the
District of Delaware as its
first President. The local
Inn was named in honor
of the late Judge Richard
S. Rodney of the United
States District Court for
the District of Delaware,
“whose example of cour-
tesy and legal acumen
remains a model for
Delaware lawyers and
judges”.* The current
President of the Rodney
Inn of Court is Vice
Chancellor Carolyn
Berger.

In 1991, the Terry-
Carey Inn was formed in
Dover, in honor of for-
mer Delaware Supreme
Court Justice (and for-
mer Governor) Charles
L. Terry, Jr. and Del-
aware Supreme Court
Associate Justice James
B. Carey. The President
of the Terry-Carey Inn,
Justice Randy Holland of
the Delaware Supreme
Court was also elected in
June of 1992 to the
Board of Trustees of the
American Inns of Court
Foundation.

At a recent joint din-
ner meecting of the
Rodney and the Terry-
Carey Inns, the Foun-
dation’s President, Pro-
fessor Sherman L. Cohn
of Georgetown Univer-
sity, presented a summary
of the history and status
of the American Inns of
Court. Justice Henry

CONTINUITY OF EXCELLENCE

The Rodney Inn of Court is named for an outstanding Delaware jurist, Richard S.
Rodney. Younger members of the bar ave unaquainted with his achievements. The preceding
article is a good occasion for memorializing them. At the vequest of the editors of DELA-
WARE LAWYER Judge Rodney’s grandson, the Honorable Richard Roduey Cooch, a
Judge of the Superior Court, wheve bis grandfather served for a quarter of a century, has
given us the following account:

Richard Seymour Rodney was born October 10, 1882 in New Castle, Delaware where
he resided until his death on December 22, 1963. He was descended from George Read,
signer of the Declaration of Independence as well as of the United States Constitution,
and from numerous early Delaware lawyers and judges. He had a lifelong love of people,
history, and the law. He served for 24 years (1922-1946) as an Associate Judge of the
State of Delaware and for 17 years (1946-1963) as a United States District Court Judge
for the District of Delaware.

He was also involved in many aspects
of town and State service. He served on
the Vestry of Immanuel Church in New
Castle for 57 years, was a founder of St.
Andrew’s School, was Mayor of New
Castle for three terms, served as a Trustee
of the New Castle Common for over half
a century, and was President of both the
New Castle Historical Society and the
Historical Society of Delaware.

However, mere recitation of his judicial
service and other accomplishments does
not paint the complete picture of Judge
Rodney. Speaking on behalf of the
Delaware Bar Association, William S.
Potter, Esquire said of Judge Rodney at
proceedings in his memory in the Dela-
ware Supreme Court on January 31, 1964
(269 A.2d 7):

“His quick and incisive mind, his deep human understanding, his superb sense of justice,
left an enduring imprint on the product of his Court. Over and beyond these qualities were
the integrity, gentleness and compassion with which he discharged his judicial duties.”

Chief Judge John Biggs, Jr. of the Third Circuit Court of Appeals perhaps summed up
the feelings of the Bench and Bar of Delaware when, at that same proceeding, he said:

“All departed judges belong to the past. Only a few - a very few of them - belong to pos-
terity. Judge Rodney is one of that small group. His face, his figure, his graciousness, his
generosity, his wisdom, will not be forgotten by those of us who knew him. But what of
those members of our bench and bar who will follow us and who will never know him?”

Horsey of the Delaware Supreme Court
also used that occasion to announce
publicly his impending retirement from
the Court and to share his tales of earlier
times at the bench and bar.

Each Inn of Court is composed of
judges, lawyers, law professors, and law
students, who meet periodically from
September to June to help each other
in the areas of advocacy skills, ethics,
and professionalism. Each Inn consists
of three categories of members: “Mas-
ters of the Bench — judges, experi-
enced litigation lawyers, and law profes-
sors; Barristers — less experienced
lawyers; and Pupils — third-year law

students or lawyers with two years or
less of experience. The maximum num-
bers of members for each Inn of Court
is 657.5

The three categories of members are
then divided into groups called
Pupillage Teams. Each of these teams is
expected to conduct one educational
demonstration for the Inn during the
year.6 Members of the Inn also meet
for dinners and other less structured
gatherings designed to allow younger
members of the bar to learn from older
members on a more personal level.
Each Inn is expected to meet approxi-
mately eight times a year, with instruc-
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tional demonstrations on different
aspects of trials, with critiques that fol-
low to discuss ethical issues and other
procedural problems that may arise in
the course of litigation.

During the year each Pupillage Team
also meets periodically to discuss some
aspect of the work of the Masters of the
Bench, such as meeting with a judge to
observe an oral argument or other facet
of a trial, and then meeting afterwards to
discuss the morning’s events.”

There are four British Inns of Court:
the Inner Temple, the Middle Temple,
Lincoln’s Inn, and Gray’s Inn, all locat-
ed in London. Although each is orga-

Photograph courtey of The Historical Society of the United Disirict Cours for the District of Delaware
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nized and operated separately, there is a
coordinating council of the four. By
virtue of a declaration of friendship
signed on June 10, 1988 between the
British and American Inns of Court,
signed in the Great Hall of the Supreme
Court of the United States, members of
the various Ametrican Inns of Court now
have formal dining privileges in any of
the British Inns of Court.

The American Inns of Court have
been referred to as a movement that is a
“collegial renewal of a search for the
attainment of the highest goals of the
legal profession that began with each
member’s first day in law school”.8

The local chapters of the American
Inns of Court are perfectly consistent
with the traditional customs of colle-
giality and civility for which the
Delaware Bar is known. Other efforts,
such as the Superior Court Trial Prac-
tice Forum spurred by Judge Vincent
Bifferato, deserve special recognition for
attempting to preserve and foster high
standards for the practice of law, which
often seem to be harder to maintain in
light of the growing number of lawyers
and the more frequent use of unneces-
sarily sharp tactics.

FOOTNOTES

1. B. Cotter, American Inns of Court: A
Renaissance in the Legal Profession, Federal Bar
News and Journal, June 1989 at 1 (hereinafter
referred to as Federal Bar News).

2. 4.

3. Id. at2

4. McKelvie, Brady and Jordan, History of the
Delaware Bar A_r:ocmtzan Mentoring and Closely
Related Organizationsat 9.

5. Id. See also Federal Bar Newsat 3.

6. Id. See also Federal Bar Newsat 3.

7. Fedeval Bar News at 3.

8. Federal Bar Newsat 3.

The author, a frequent contributor to
this magazine, practices law with the
Wilmington firm of Pilegyi, Pileggi <&
Pilegyi. L 4




The Bill of Rights:

Reflections on Responsibility

The thought-provoking virtues of heresy — in the best

American tradition.

be following discussion will surely
prompt disagreement and, we hope,
comment. ( Mr. Poole defends the
possession and responsible use of firve-
arms.) Whether we agree or disagree, bis
vemarks have the great virtue of secular
heresy, which impels us to examine our
ideas, and even to think! And if the
grave and cautious tone in which he
has cast his argument encourages
a veciprocal sobriety of ut-
terance, we may expect
light where there has been
previously mostly beat.
His argument
about the bur-
dens of res-
ponsibility is
not a fashion-
able one —
which we find
stimulating!
There is some-
thing faintly
obscene in the
craven tenden-
cy to embrace
the “politically
corvect”. Indeed,
is theve anything
more subversive of
democracy than such
a standord for separat-
ing imaginary goats from all
too veal sheep? In a free society we all have
the vesponsibilty and the liberty to engoge
i the unhindeved pursuit of complex
truths. Accordingly, we hope this article
will elicit veplies, for which we shall make
room in coming issues. Ed.

“A republic, if you can keep it.” So
answered Benjamin Franklin when, in
the fall of 1787, he was asked what sort
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of government the Constitutional
Convention had devised for the thir-
teen newly independent states. From
the beginning, before the Constitution
was submitted to the states for ratfica-
tion it was recognized that the freshly
created arrangements would survive
only if they received the thoughtful
understanding support of the commu-
nities to which they were forwarded for
approval.

In turn, the Federalist Papers were
designed as much to inform as to per-
suade. These essays were published at
the same time and in the same manner
as were the arguments of the ant-feder-
alists of the State of New York who
were violently opposed to the ratifica-
tion of the Constitution by the state
convention called to consider the issue.

Upon being sworn in as president
for the first time, Lincoln also sought
to teach, inform, persuade. The greater
part of that First Inaugural Address is a
constitutional argument directed to no
court, but to all the inhabitants of the
United States. Close to the end of his
address he said “While the people
retain their virtue and vigilance, no
administration, by any extreme of
wickedness or folly, can very seriously
injure the government in the short
space of four years.”

At the turn of this Century, Mr.
Dooley (Finley Peter Dunne) argued
that “. . .th> Supreme Coort follows th’
iliction returns.” In a similar vein,
Judge Learned Hand, speaking in
1942, at the two hundred fiftieth
anniversary observance of the founding
of the Supreme Judiclal Court of
Massachusetts, said that a society from
which the spirit of moderation has gone
cannot be saved by any court and that a

[Hustration by Kevin Plotmer
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society in which that spirit flourished
needs no court to save it. He added
that in the society that evaded its
responsibility by “. . . thrusting upon
the courts the nurture of that spirit, that
spirit in the end will perish.” These
observations, published by the Massa-
chusetts Bar Association in 1944 illumi-
nate the skepticism of a great judge
regarding an over-reliance by any com-
munity upon the judiciary for the pre-
servation of our Constitution, the Bill
of Rights, or even our civil society in its
present structure.

Consistently, from many sources for
more than two hundred years the com-
mon understanding has been that
courts and other civil institutions can be
no more than approximate reflections
of the climate of the opinions and emo-
tions prevailing in any given era.

It follows that a heavy, continuing
responsibility rests upon each succeeding
generation. That responsibility takes
many forms; it demands far more than
the mere performance of civil duties -
such as the payment of taxes - demanded
by statute or other positive command-
ment. The moral obligations are both
more complex and more important.

Candidates for public office diminish
themselves, the institutions they pur-
port to serve, and the Constitution
(including the Bill of Rights) when they
are intellectually dishonest in their deal-
ings with the electorate they aspire to
represent. This occurs because inevita-
bly they are found out. We need look
no further than to the dissimulation
practiced by President Lyndon Johnson
regarding the Vietnamese War. That
deception contributed to the public dis-
trust of all who, since that time, have
offered to compete for office. In so
doing it has increased the natural reluc-
tance of many with high standards of
integrity to participate in what they
view as degrading conduct. To the
extent that those of character and abili-
ty remove themselves from the pool of
those willing to engage in'public service
we have weakened those mystic chords
of memory to which Abraham Lincoln
referred in his First Innaugural. It is not
possible to transact the public business
by “frantic boast and foolish word”.

The spirit of moderation to which
Judge Hand referred is essential to the
preservation of the spirit of the Bill of
Rights and is at the center of the survi-
val of the ordered liberty we cherish. It
is in moderation that we decline to run
roughshod over minorities, knowing,




that, however sound our beliefs may be,
they might just possibly be wrong.*
This is not relativism but a recognidon
of human fallibility coupled with the
expectation of the same forebearance
when we, inevitably, are in the minority.
Equally essential is the reverse, the readi-
ness to abide by the decisions of the
majority without surrendering our belief
that those decisions are muddieheaded.
Another responsibility of the citizen
is participation in the activities of the
community. These need not be polid-

The enforcement
of rights has nev-
er been easy. It
has frequently
involved official
oppression, even
death. In that
cause risks intel-
ligently under-
taken are brav-
ery, not foolhar-
diness.

cal. These many forms of activitics are
at the foundations of the support of the
liberties dealt with in the Bill of
Rights.The list includes membership in
public interest organizations of all
kinds. It also includes mounting chal-
lenges to arbitrary action of all kinds,
whether committed by government,
other organizations, or individuals.

The zoning protests by the Brandy-
wine Hundred Council of Civic Asso-
ciations helped to support and strength-
en the Bill of Rights by forcing public
authorities to focus their attention upon
the wishes of a major portion of the
community and to remind those au-
thorities thar their activities were being
watched. It matters far less that in the
most recent instances the challenges of
the civic organizations were rejected.
What is important is that the challenge
was made and the community alerted.
Moreover, it now appears that the chal-
lenge has transferred attendon to a more
powerful, more responsive body. Finally,

*4T beseech you, in the bowels of Christ,
think it possible you may be mistaken.” -
Oliver Cromwell. (Good advice to those
who fancy themselves “politically correct”.)
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it is a telling reminder that citizens are
both able and willing to exercise their
First Amendment rights to petition and
protest to their representatives.

Not only by their interaction with
officials do individuals enforce the rights
enumerated in the first ten amend-
ments. A few years ago a New Jersey
bus driver protected the rights of his
passengers by prompt and appropriate
action. The Philadelphia Inguirer
reported that an armed robber demand-
ed that all the occupants surrender their
wallets and purses to a fellow passenger
who was required at gun point to collect
them. Suddenly, the bus driver put on
his brakes hard, throwing the robber
aqainst the dashboard at the front of the
bus. Nearly simultaneously, the driver
also took possession of the pistol which
had been dislodged from the robber’s
hand. When the robber attempted to
escape on foot along the highway, the
bus driver shot and wounded him. The
prosecutor having jurisdiction refused to
charge the bus driver with an offense.

Some commentators criticized that
decision on the ground that the robber
had been disarmed and unable to do
any more mischief, and that therefore
his apprehension should have been left
to the local police. The criticisms are in
error. It is permissible to use whatever
force is necessary to prevent the com-
mission of a felony that threatens bodily
injury to oneself or to others and to
prevent the felon from escaping. All
that is required is that the force be rea-
sonably related to the necessity. In this
instance there was no way of knowing
whether the felon had another weapon;
there were no police on the scene to
apprehend and make an immediate
arrest; there was no sure identification
at hand so that a future arrest could be
made with certainty.

Previous issues of this magazine pre-
sented exchanges of views regarding
firearms control and the Second
Amendment. Without arguing whether
the Amendment permits an entirely
uncontrolled ownership of fircarms or
whether it permits outright prohibition,
there is great force in the purely policy
argument that citizens ought to be
allowed to own weapons for the protec-
tion of those near and dear, as well as
their property. It often takes the police a
substantial length of time - in some
instances over an hour - to respond to
felonies in actual progress. This is not
normally the fault of the police; person-
nel are limited. Under such conditions it




is surely unlikely that one would be able
to make a telephone call or othenwise
alert the authorides. It does suggest the
need for discretion by the potental vic-
tim. No one would argue for a wild
shootout inside a residence or anywhere
else. Nor is this the equivalent of vigi-
lantism. This is not the gathering of a
posse of private citizens for the purpose
of searching for the perpetrators of com-
pleted criminal acts. What surer, better
way of idendfying a felon than holding
him on the spot, by force if necessary?

Support of liberty
need not be politi-
cal. It includes
mounting chal-
lenges to arbitrary
action of all kinds,
whether by gov-
ernment, other
organizations, or
individuals.

What better way of avoiding the effort,
delay, and expense of search and arrest
than to prevent the felon from leaving
the scene of the crime, what better way
of preserving evidence?

Finally, and this is crucial, action of
this sort vindicates personal individual
constitutional rights. It is no answer to
say that such action may be dangerous.
Of course it may be dangerous. The
enforcement of rights has never been
easy. It has frequently involved official
oppression, even death. Surely there is
no better cause than the protection of
one’s loved ones. In that cause risks
intelligently undertaken are bravery, not
foolhardiness.

It only remains to be said that
“risks” are not necessarily physical. The
moral courage required to face ostra-
cism is often greater than mere physical
bravery summoned almost without hes-
itation in response to moments of
emergency. In either case the individual
who takes a stand merits the approval of
all reflective people.

Carroll Poole, a past chairman of the
Board of Editors of this magazine, is o
close observer of the historical process, a
concern veflected in the foregoing article.
He is & member of the Historical Society of
Delaware, the Delmarva Ornithological
Society, and Delaware Nature Society. €
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