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Your associate likes the look of the firm's benefits,
your junior partner likes to look after his investments,

and you'd like to look into rollovers.

You're definitely doing something different
with this year's bonus.

The firm is ready for a new computer system.
And a loan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It's time you talked with a private banker
from Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement benefit plans.

If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855.
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Explore the "other half of the law"
to advise your clients more effectively.

Today even the most routine
state law questions can be more
fully developed by considering

the federal aspects. Be prepared to
advise your clients completely with
West's coordinated federal library.

You'll get fast answers to the surpris-
ing number of federal law questions
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arising from your state practice files.
Receive expert guidance on the many
state procedures, rules and statutes
grounded in federal law-especially
when your state courts haven't ruled
on a question. And be able to repre-
sent your clients with confidence in
the federal courts as you build your
federal practice.

2-9721-8/2-93

Discover all of the ways West's
coordinated federal library can give
you and your clients more
ways to win.

Call now: 1-800-328-9352
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People who are going places wait
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assisted living resident I get
extra help, but I still enjoy
my independence. My
apartment is bright and
spacious, and the home-
cooked meals are absolutely
delicious.

Best of all is my peace of
mind. I just love it at
The Lorelton!

COMFORTABLE SENIOR LIVING WITH A PERSONAL TOUCH
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Guarantee
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IVIESSAGE FROM THE CHIEF JUSTICE OF DELAWARE

I3elaware has an exemplary court system. Its complement of dedicated jurists is envied by
the other 49 states and foreign countries. Much has been written and said about the preemi-
nence of the Delaware Supreme Court, Court of Chancery, and Superior Court with regard to
Delaware law, as the national business law. This issue of DELAWARE LAWYER focuses appro-
priately on the national prominence of the Delaware Family Court in the vitally important area
of child support.

The Family Court is the court that most of our citizens encounter. More than 200 years ago
Alexander Hamilton stated:

[T]he ordinary administration of criminal and civil justice ... contributes more than any
other circumstance to impressing upon the minds of the people affection, esteem, and rever-
ence toward the government.

Alexander Hamilton, The Federalist No. 17 (1787) quoted in Trial Court Performance
Standards, p. 1. (Cited in Superior Court Study Committee Report of December 20,1991).

Delawareans are justly proud of the fair and impartial administration of justice in our Family
Court, which, like the Phoenix, raises its litigants from the ashes of what are often tragic cir-
cumstances.

The work of Delaware's Family Court judges is a labor of love. By definition, those dedicated
judges deal with human misery every day, often in an emotional swamp. Moreover, their work fre-
quently involves complicated and sophisticated economic issues. Despite the rise in the needs and
the number of litigants, the Delaware Family Court has been assiduous in striving for procedural
and substantive due process for all parties generally and in particular with respect to the resolution
of child support issues.

The method of establishing child support in Delaware was developed by retired Judge Elwood
F. Melson, Jr., of the Family Court. The Melson Formula has been characterized as the most com-
prehensive method of adjudicating child support. The Melson Formula is recognized as a national

r _„„. _ , model and has already been adopted in several states.

i , • . • . ' . • . ' • • : ] This issue of DELAWARE LAWYER demonstrates

f "" a •• '. •.; .. • '] that Judge Melson's initial national leadership in child
'• >, support matters is continued at the present time by

many of the current judges and masters of the Delaware
Family Court with superb guidance from Justice Randy
J. Holland, liaison justice from the Supreme Court to
the Family Court. Justice Holland recently received the
National Child Support Enforcement Agency's 1992
Judge of the Year Award. As Chief Justice, I will contin-
ue to press for adequate resources for the Family Court
in the handling of child support matters and all of the

( **.•"*• >'(4'-Vi£*5iW| /FvJ* 1-~-*i»i^i other important issues entrusted to its jurisdiction. I am
&.}AJirais%r£?.£l A'ti ss.'/'.-J."1' *_'%*il fully committed to the importance of the work of the

Family Court and the high stature of its judges.
The Honorable E. Norman Veasey
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upport
\ J in Behalf of

Children
s?*~~

It% eigjff-thir^ a.m., and the Clerks of
CourAt-thie Family Court of the State
of Qi&ware raise the white shades cover-

opening of the windows separat-
them from the line of individuals

brandishing manila folders and large
envelopes. In the next hour, seventeen
civil petitions will be checked in. Ten will
ask for relief related to child support en-
forcement. The filings will continue
until, by this date next year, the Court
will have received over 18,000 child sup-
port petitions.

New support, modification increases,
modification decreases, initial contempts,
second, third — and sometimes more —
contempts, and termination of support
obligation are the collective bases of the
escalating child support case load filed in
Delaware's Family Court in Fiscal Year
1992. These filings represented 59% of
the Court's civil filings and over 30% of
the total filings for the year. This litiga-
tion is growing steadily: support filings
have increased by more than 100% in the
past ten years. This exploding case load
may be due in part to an increased public
awareness of the availability of child sup-
port remedies as well as the mandate of
both federal and state legislation to
become more pro-active in the enforce-
ment of both intra and interstate child
support obligations.

Be assured that the Delaware experi-

ence of an exploding child support case
load is not out-of-sync with that in the
rest of the country. That child support
has become of such paramount national
concern is evidenced by an ever increas-
ing regularity of discussion and debate
concerning child support issues on the
floor of the United States Senate.

Indeed, child support enforcement
has become highly regulated by the fed-
eral government in recent years. The reg-
ulatory climate is marked by frequent
change in the regulations as well as fre-
quent "fed interpretation" of those regu-
lations. The rate at which these changes
take place and the manner in which a
state executive agency and a state court
absorb and apply the requirements can be
extremely frustrating to many engaged in
the process: intake workers, clerks, mas-
ters, judges, private attorneys, deputy
attorneys general, and pro se litigants.

Delaware is fortunate, however, in
that it has one court with statewide juris;
diction dedicated to domestic issues. The
Family Court of the State of Delaware is
nationally recognized for its unpre-
cedented strides in federally^mandated
timely processing of child support cases.

What follows is a brier overview of a
process unique to Delaware and praised
as a model in many/other jurisdictions. It
is also intended as a primer for the
novice entering the domain of child sup-

The

Family

Court of the

State of

Delaware

The

Honorable

Vincent J.

Poppiti



port enforcement. It will outline the pro-
cedure by which a petition is processed
through the Family Court system, high-
light past and current innovations in
which the Court has taken part, as well
as touch upon some pilot projects that
may affect the future of the enforcement
process in Family Court.
Seeking Child Support:
Where It All Begins

Every child, regardless of the marital
status of his/her parents, has the right to
support. Delaware law places responsibil-
ity to provide it upon both parents
equally. 13 Del. C. § 501. The parent's
legal duty to support does not terminate
until the minor child is considered legal-
ly emancipated. This occurs when the
child turns 18 unless: (1) he/she is in
high school and likely to graduate, and
then upon the receipt of a high school
diploma, or (2) age 19 - whichever
occurs first. 13 Del.C. § 501(d).

The petition for child support must
allege that the respondent has a legal
duty to support the child(ren) named on
the petition and has failed to do so. The
petition and one copy must be filed in
the Clerk's office of Family Court along
with the appropriate fee. Pursuant to
Family Court Civil Rule 4, a Family
Court summons along with a copy of
the petition will be personally served on
the respondent.

If service cannot be obtained, the peti-
tion will be dismissed without prejudice
to the moving party to refile once a bet-
ter address for service can be ascertained.
Once service is accomplished, Family
Court has jurisdiction over the respon-
dent for the life of the support order. The
Family Court will then schedule the mat-
ter for a mediation conference.
The Melson Formula:
A Standard For The Nation

The development of a child support
calculation by Judge Elwood F. Melson
in the late 1970's was one interested
judge's effort to provide a more equi-
table and predictable approach to each
parent's child support obligation. An
obligation calculated under the so called
"Melson Formula", Delaware's child
support formula, has been upheld by the
Delaware Supreme Court as a rebuttable
presumption of the obligor's legal obli-
gation. Dalton v. Clanton, Del. Supr.,
559 A.2d 1197 (1989). The Melson
Formula has earned the respect of the
leading innovators in the field of child
support. The Family Law Quarterly in
its Fall, 1992 issue suggests that the
Melson Formula is a primary model for

states seeking to improve the manner in
which they deal with support determina-
tion. The mechanics of the formula is
discussed elsewhere in this publication.*
Mediation: An Attempt to
Reach an Amicable Solution

In an effort to deal with the ever
increasing case load and the ever present
fiscal constraints limiting the number of
judicial officers to hear such cases, the
Family Court in 1981 developed an
innovative course of alternate dispute res-
olution and began mediating child sup-
port matters. By January of 1985 media-
tion became a prerequisite to scheduling
before a judicial officer. Thus every peti-
tion seeking support or support modifica-
tion, alleging non-support or first time
contempt must, in the first instance, be
scheduled for a mediation conference to
attempt to resolve the issue without the
need for a full judicial hearing. Family
Court Civil Rule 16(a)(l).

The mediation process in general
offers the litigants a device for resolving
conflicts with the assistance of a neutral
third party, the mediator. It is expected
that both parties will approach the pro-
cess in an open and reasonable manner
and attempt to cooperate with the medi-
ator and one another. Under the present
Family Court Civil Rule 16, attorneys
may attend and participate in the media-
tion conference at their election. The
main purpose, however, is to foster dis-
cussion between the parties. The media-
tor will request disclosure of pertinent
facts and explore possible solutions
agreeable to both parties.

At the outset the mediator will ask a
named male respondent if he is the
father of the child(ren) named in the
action, unless the child(ren) was the
product of the parties' marriage. The
alleged father will be advised of his rights
to blood tests to determine paternity.
Chase El. v. BCSE/Taylor, Del. Super.,
C.A. No. 85A-AU-3, Gebelein, J. (Jan.
20, 1988) (ORDER). If the respondent
exercises his right to blood tests and
signs a consent order, the mediation is
concluded until blood testing has been
completed and the results have been dis-
tributed to the parties.

The test results will either exclude the
respondent or show a probability of 99%
or greater that he is the biological father.
If the results show an exclusion the par-
ties will be given the opportunity to
review die Court file and present, at a

* See Judge Tumas's lucid explanation
beginning at page 30. Ed.

scheduled Master's hearing, any evidence
to the court that the results were not
accurate. If no such evidence is present-
ed, the results will be entered into evi-
dence and the underlying petition for
support will be dismissed with prejudice
as to the named respondent. 13 Del.C. §
810(h). If the results do not exclude the
alleged father, the petition will be sched-
uled for a subsequent mediation confer-
ence at which time the named respon-
dent can stipulate to paternity or request
a Master's hearing to dispute the scien-
tific findings and present other evidence,
in yet another attempt to shave addition-
al time from filing to final disposition.

At the request of the Sussex County
Division of Child Support Enforcement,
the Court has instituted a pilot project
for speedy determination of blood test
requests by alleged fathers. Those re-
spondents named in non-support peti-
tions filed by the Division of Child
Support Enforcement are given the
opportunity, before the case is scheduled
for a mediation conference, to request
blood testing. An information sheet,
explaining the right to blood testing and
to request it before mediation, is served
on the respondent together with the
original summons and copy of the peti-
tion. This initial step saves the parties a
day in court just to sign a consent order
for blood testing and opens up a media-
tion slot for use by the Court and other
litigants. If this pilot project is successful,
it may be adopted statewide.

If paternity of the child(ren) in the
instant action is not an issue, or is
resolved after the receipt of blood test
results, the mediation conference will
proceed to establish the non-custodial
parent's support obligation. Each party
to the mediation conference is required
to produce proof of current/annual
income, or work history and earning
capability, as well as proof of allowable
expenses such as work-related day care
and health and life insurance incurred on
behalf of the child(ren) subject of the
action. To this end the parties are
required to complete Family Court form
16(a) — a two-sided verified form, which
details the above information. The medi-
ator uses the information on the form,
the accompanying documentation, and
the statements of the parties to compile
the figures for calculation. Of course, use
of the Melson Formula goes hand-in-
hand with the expedited process of
mediation, since it requires a simple
mathematical calculation and an applica-
tion of predetermined support needs of

IO SUMMER



the parties and their children.
In 1990, when the Melson Formula

was automated, the Court took yet an-

GUW Significant step forward In expedit-
ing child support cases by affording the
parties a better opportunity to reach an
amicable settlement in mediation. Since
the calculation can
be performed more
quickly, figures can be
added, deleted, or
modified and the re-
sulting child support
calculations placed in
the litigants' hands in
a matter of minutes.
This assists the parties
in gaining an overall
perspective of how any
modifications in the
figures, which they
believe are appropri-
ate, will affect the bot-
tom line of the sup-
port calculation. Fur-
thermore, unless the
parties are willing to
agree to an amount
different from the cal-
culation performed,
the mediator is bound
to recommend the
Melson Formula re-
sult. If the parties
reach an agreement, a
consent order is pre-
pared for their signa-
ture. This agreement
will become the order
of the Court when
signed by a Master
within five days of the
date of mediation.
Over 60% of the
Court's total filings for
new support orders are
successfully disposed
of in this fashion.

When the parties
fail to agree (e.g.
when one parry asserts
that the calculation
should fall outside the
Melson Formula
guidelines), the matter
is scheduled for a
Master's hearing forthwith in order to
have an interim support order entered,
or the matter is scheduled for a Master's
hearing within 10 days. Family Court
Civil Rule 16(a)(4).

Recently the Family Court's Exe-
cutive Assistant for Support, observed

that in New Castle County over one-
third of the Master child support cases
result from unresolved. mSultiOI15i OllCC
again, in an innovative effort, the Court
instituted a pilot project in New Castle
County whereby litigants may speak to a
Master on an outstanding issue with the

special task force formed in late Winter 1993 is exploring ways
to make Delaware child support procedures more effective. The task
force was previously authorized by a committee including Chief
Judge Poppiti of the Family Court, the then Secretary of Health and
Social Services, Thomas Eichler, Barbara Paulin, Director of Child
Support Enforcement, and Attorney General Oberly.

The committee appointed as chair, William C. Gordon, who
was the first Chief Judge of the State Family Court. Other mem-
bers initially include Mary S. Much and Susan K. Paikin, who
Master of the Family Court; Barbara Corrozi, Deputy Director of
the State Division of Child Support Enforcement (DSCE) and
Joseph Davison, its Senior Social Service Administrator; Peter S.
Feliceangeli, Esquire, Deputy Attorney General and Supervisor of
the Department of Justice's Child Support Unit; and Jo Anne
Barnhart, a former Assistant Secretary of the U.S. Department of
Health, Education and Welfare and Director of its Office of Child
Support Enforcement.

The task force mission in brief: to make a comprehensive review
of Delaware procedures bearing on child support; to identify and
evaluate possible improvements; and to report its recommenda-
tions to the committee creating the task force by the end of
September, 1993. In view of the extreme importance of child sup-
port in today's society, the task force will try to beat this deadline.

The task force began by mapping the movement of various
child support matters through DCSE and the Family Court. The
task force will explore all available options, consistent with fairness
and due process, to move cases through the system as quickly as
possible so that Delaware children receive the support of both
parents more expeditiously.

Although Delaware is highly regarded among state chikTsup-
port systems, the task force, under its mandate, is examining inno-
vative approaches that have worked well in other jurisdictions. It
also will consider improvement that can now take place because of
advances in computer data banks and communication networks
that have sprung up in Delaware and elsewhere.

In its review, the task force will consult with those in Delaware
and elsewhere who have special insight into the existing processes
or the proposed improvements.

— The Honorable William C. Gordon

goal of resolving that issue by consent
order, or may participate in a Master's
hearing forthwith from mediation on
single issue disputes, or both. As part of
this project, a Master is dedicated to the
mediation unit and is available to answer
questions by both mediators and liti-

gants. We expect that this project will be
an effective training component for

ITlCuiitorS (a resource sorely lacking in
the Court) as well as a stop gap for those
single issue cases, which could be re-
solved by conducting an immediate brief
hearing whereby each litigant can pre-

sent his case. If this
^ effort reduces the

Masters' case load
noticeably, we shall
consider instituting it
statewide.

In addition to in
house efforts to im-
prove and expedite
the process, Family
Court has recently
looked to the aca-
demic community.
Commencing with
the 1993 Spring sem-
ester, the Family
Court in New Castle
County and Widener
University School of
Law will conduct a
joint project in which
law students in the
Alternative Dispute
Resolution Seminar
will review and evalu-
ate the Court's medi-
ation processes and
procedures. The stu-
dents will present the
results of their investi-
gation to the Chief
Judge and will make
recommendations for
improving the system.
Master's Hearing:
Obtaining an En-
forceable Order

Petitions not re-
solved by mediation
or petitions alleging
contempt (where any
previously filed con-
tempt action resulted
in an order other
than dismissal) are
scheduled for a Mas-
ter's hearing. Family
Court Civil rule
16(a)(l). Although

every Master hears child support cases
from time to time, currendy five of thir-
teen Masters hear these cases statewide.

For a hearing before a Master litigants
are expected to update the documenta-
tion produced for the mediation confer-
ence and present any additional evidence

DELAWARE LAWYER II



and argument in support of their respec-
tive positions. Although the Master will
have the benefit of a memorandum from
the mediator outlining the unresolved
issues at mediation, it is most beneficial
to all concerned if the litigants narrow
the issues and present these to the Mas-
ter at the start of the hearing to make
the most effective use of the limited time
available for the hearing.

At this level the litigants may argue
that the Melson Formula should not be
applied and why its application is rebut-
ted. The court will consider testimony of
the parties and witnesses and any other
evidence produced by either party. If the
petition alleges a contempt, the Master
has statutory authority to set an amount
of arrears, issue a wage attachment to the
obligor's employer, order the support
obligor to make a lump sum payment on
arrears or to sell property in order to sat-
isfy arrears, and post bond for prospec-
tive child support, among other reme-
dies. 13 Del.C. § 513.

The Master may either issue an order
from the bench at the close of the hear-
ing or reserve decision while reviewing
the evidence or researching applicable
authority. A disposition outlining the
Master's decision will be mailed to each
party. If a party wishes to appeal, he has
15 days from the date of the written
order to file with the clerk of Family
Court a petition for review de novo. In
yet another innovative step, the Family
Court has adopted a Rule to provide
interim support to ensure that some sup-
port is paid pending the review de novo.
When a review de novo is requested, this
petition, as well as the underlying
Master's order is immediately reviewed
by an Office Judge. If the reviewing
Judge is satisfied that the Master's order
was entered in accordance with the law,
the Judge will issue a brief order con-
firming this and the Master's order will
remain in effect as an interim order until
such time as the entire matter is heard
before a judge of the Family Court.
Judge's Hearing: The Family
Court Buck Stops Here :>

A child support petition will be heard
before a Judge if a review de novo has
been filed, or on a contempt petition, in
the first instance, if the file has been
"flagged" by the Master as ripe for judi-
cial review, e.g., where the respondent
has a history of non-payment of a child
support obligation and at least two previ-
ous findings of contempt, or if a motion
has been granted to bypass the Master's
hearing level because the respondent

continues to fail to pay child support and
the petitioner seeks incarceration.

If the matter is before the Judge on a
review de novo, the litigants have the
opportunity to present the case in its en-
tirety as if the Master's hearing never
occurred. If, however, some findings by
the Master are undisputed, the parties
may request the Judge to affirm those
findings and merely rule on the out-
standing issues. As at each level of con-
sideration the parties are expected to
present the 16(a) Financial Form and
documentation of their income informa-
tion for the period for which support, or
support modification, is sought as well as
documentation of applicable expense

The Family

Court of the State

of Delaware is

nationally recog-

nized for its

unprecedented

strides in fed-

erally mandated

timely processing

of child support

cases.

information. They should be prepared to
offer any evidence in defense of their
respective positions.

If die petition before the Court is one
alleging contempt for failure to abide by
the previous court order, the petitioner
may seek any of the same remedies avail-
able at the Master's level as well as incar-
ceration of the obligor until a sum cer-
tain has been paid toward the outstand-
ing arrears. A judge is the only hearing
officer who has authority to incarcerate
for failure to pay support. If incarcera-
tion is ordered, the Judge will review the
commitment in approximately sixty to
ninety days from the date of confine-
ment to determine if any progress has
been made. The Judge may order the
party to be committed to a work release
program, when space is available, so that
the party will be able to work and thus
purge the contempt by payment of out-
standing arrears.

The Judge will issue the Court's deci-
sion and order, which is appealable
direcdy to die Delaware Supreme Court.

In order to perfect the party's appeal, a
Notice of Appeal must be filed in the Su-
preme Court within 30 days of the date
of the Family Court's written order. An
appeal of a Family Court order does not
stay the order; the party must apply to
the Supreme Court for a stay.
Current and Future Innovations:
The Court Will Not Rest

The Family Court is neartog comple-
tion of an automated case processing sys-
tem, made possible by the State's com-
mitment to ensuring Family Court's com-
pliance with the stringent requirements of
the federal government. The current
manual system often thwarts efforts to
process the case load expeditiously. The
new system will dramatically affect the
flow of the child support cases through
the Court from case initiation through
scheduling to file location. The Court
intends to centralize the processing of
pleadings so that a few Court employees
will be responsible for one case from filing
to final disposition and thus ensure a
timely progression of that case through
the Court process. Forms currently used
by mediators and hearing officers will be
computerized to allow them to issue writ-
ten consent orders and decisions at die
rime they are made and to provide copies
for the litigants before they leave court.
Children Are Our Future

Not content merely with its praised
innovations in child support, the Family
Court, in cooperation with other branch-
es of state government is further commit-
ted to achieving the best for the children
of Delaware, Consistent with this com-
mitment, the Family Court, the De-
partment of Health and Social Services,
and the Department of Justice have
recently formed a task force to "...
explore all available options to improve
efficiency and move cases through the
system as quickly as possible and ensure
the most effective enforcement measures
possible for all child support orders."
The task force is expected to complete
its work and make its recommendations
to its Executive Oversight Committee
by the end of 1993. These will doubt-
less contribute to advancing the Court's
unending commitment to the future of
our children.

The Honorable Vincent J. Poppiti
began his distinguished judicial career as
an Associate Judge, of the Family Court.
He departed that court to serve on the
bench of the Superior Court of Delaware.
He returned to the Family Court in 1992,
when he was confirmed as Chief Judge. •
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THE CHILD
SUPPORT

JUDICIAL

ADVISORY

COMMITTEE

THE HONORABLE

RANDY J. HOLLAND

P ublic Law 93-647, the Social Services
Amendments of 1974, created the
Child Support Enforcement (CSE)

Program as Part D of Title IV of the
Social Security Act. Commonly called
the IV-D Program, CSE was designed as
a Federal/State partnership to foster
family responsibility, to ensure that chil-
dren receive financial support from their
parents, and to reduce the cost to tax-
payers of providing Aid to Families with
Dependent Children. The partnership is
a legal relationship between the Federal
Office of Child Support Enforcement
(OCSE), an agency of the Department
of Health and Human Services, and in
most cases, a corresponding branch of
the executive department in each state.

The Federal legislation included pro-
visions for funding and incentives for
performance in the form of economic
rewards, as well as financial penalties, to
encourage each state to develop its IV-D
program to meet specified Federal stan-
dards. Each state's compliance with
Federal CSE Program requirements
encompassed judicial actions related to
the establishment of paternity or the
entry and enforcement of child support
orders. Conspicuously absent was any
direct communication between OCSE
and the State jurists whose performance
was being assessed in determining state
compliance with the Federal mandates.

Since efforts to remedy this were only
partially successful, in late 1990 OCSE

established a committee of State judges
to promote an ongoing dialogue be-
tween itself and the States' judiciary. The
Child Support Judicial Advisory Com-
mittee ("the Committee") was charged
with advising OCSE on child support
enforcement matters related to state
courts and judicial administration.
OCSE invited jurists from a cross-section
of the United States to serve on this
important body.

The Committee, which I co-chaired
with the then OCSE Deputy Director
Allie Page Matthews, convened its first
meeting in February, 1991 in Wash-
ington, DC. Members unanimously
voiced three concerns. First, the Con-
ference of Chief Justices needed to be
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involved in the dialogue on child support
enforcement issues. Second, state court
administrators needed to be represented
on the Committee.
Third, the develop-
ment of education
programs and materi-
als about child sup-
port enforcement
issues for state court
jurists and administra-
tors should become
an OCSE priority.

At this first meet-
ing, Committee
members also took
note of the small
number of reported
appellate opinions—
owing to very few
appeals—involving
CSE legal issues.
Observing that the
infrequency of appeals
tended to make each
reported decision an
important precedent,
Committee members
recommended to
OCSE that the
Federal Government
support CSE judicial
education for State
appellate judges.

The meeting con-
cluded with a division
of responsibilities:
formal contact would
be made with the
Conference of Chief
Justices; the chair of
the Conference of
State Court Admin-
istrators would be
invited to join the
Committee; and
OCSE, in coopera-
tion with the Com-
mittee, agreed to expedite completion of
the Child Support Enforcement Judicial
Curriculum Guide, which was then in a
preliminary stage of development.

OCSE also agreed to consider fund-
ing educational programs, in particular
for appellate judges. Justice Andrew
Jackson Higgins of Missouri, then chair
of the appellate training committee of
the National Council of Juvenile and
Family Court Judges (NCJFCJ), was
asked to coordinate this project with
NCJFCJ's then president, Judge Sal-
vatore Mule of Louisiana.

In April, 1991 the Committee met for

the second time in Atlanta during a
National Leadership Conference sponsored
by the U.S. Commission on Interstate

You Owe It
To Your Kids

> • -

Please Pay Your
Child Support

Delaware Health and Social Services
Carmen R. Nazario, Secretary

Child Support. The Leadership Con-
ference, for which many Committee mem-
bers served as faculty, brought together two
hundred participants from forty States to
discuss legal and administrative issues relat-
ing to interstate child support.

During the Advisory Committee
meeting, members resolved that Justice
Holland and Chief Justice Gordon R,
Hall of Utah should seek approval for a
panel presentation on child support at
the Conference of Chief Justices in
August. Reasoning that effective decision
making requires an immediate familiarity
with state laws as well as Federal statutes

DL1AWARE UWYER 15

and regulations, the Committee also
suggested to OCSE the desirability of
complementing the Child Support En-

forcement Curriculum
Guide by developing a
judicial benchbook on
child support enforce-
ment issues. A bench-
book, it was thought,
would be of particular
value in jurisdictions
that rotate judges.

In July, 1991
OCSE sponsored an
invitational round
table on the subject of
immediate wage with-
holding as a means of
enforcing child sup-
port orders. The
round table, indicative
of OCSE's commit-
ment to hear the
states' perspective on
child support issues,
brought together offi-
cials from various lev-
els and branches of the
Federal Government
and their state coun-
terparts. Judge Frances
Rothschild of Cali-
fornia, who served on
both the Judicial Ad-
visory Committee and
the U.S. Commission
on Interstate Child
Support, and was one
of several members of
the state judiciary in
attendance, represent-
ed the Committee. In
response to a congres-
sional mandate for a
feasibility study of the
question, participants
examined administra-
tive and other issues

related to an extension of immediate
wage withholding to all child support
cases.

As a result of the efforts of Chief
Justice Hall and Justice Holland, the
August 1991 joint meeting in Philadel-
phia of the Conference of Chief Justices
and the Conference of State Court
Administrators included an un-
precedented panel presentation on child
support enforcement issues. Advisory
Committee panelists included AUie Page
Matthews, Chief Justice Hall, Justice
Higgins, and myself. Margaret
Campbell Haynes, chair of the U.S.

Division of Child Support Enforcement
Barbara A. Paulin, Director



Commission on Interstate Child Sup-
port and Director of the American Bar
Association (ABA) Child Support
Project, also served as a panelist.

Following the panel's presentation,
the Conference of Chief Justices adopted
the following resolution, proposed by
Chief Justice Hall and Chief Justice
Andrew D. Christie of Delaware:

WHEREAS, the
support of children is
basic to a strong family
structure and to the
health of our people
and our nation;
WHEREAS, the child
support enforcement
program encourages
the financial respon-
sibility and the emo-
tional support of both
parents; WHEREAS,
the establishment of
paternity and the estab-
lishment and enforce-
ment of support orders
are important areas of
the law and ones that
must be viewed as a pri-
ority for judicial case
management; WHERE-
AS, enactment of the
Family Support Act of
1988 has and will sub-
stantially impact the
courts and judiciary,
specifically in the areas
of presumptive support
award guidelines, peri-
odic review and modifi-
cation of orders, imme-
diate wage withhold-
ing, paternity establish-
ment, and automated
case management sys-
tems; WHEREAS, pre-
vailing financial circum-
stances at both the
State and Federal levels
make it imperative for
executive agencies and
the courts to work
more closely together to address
their common problems;
WHEREAS, the Office of Child
Support Enforcement within the
U.S. Department of Health and
Human Services has established a
national Judicial Advisory Com-
mittee composed of eminent jur-
ists and court administrators from
across the country; NOW,
THEREFORE, BE IT RE-

SOLVED, that the Conference of
Chief Justices urges an ongoing
dialogue characterized by open,
two-way communication between
State judicial leaders and the Fed-
eral child support enforcement
authorities to find ways to bring
about more productive relation-
ships and more effective program

0.CSE and the State

Justice Institute are

jointly funding a pro se

demonstration project

for the review and

adjustment of child sup-

port orders. Simplified

forms and procedures

are being developed to

enable litigants not rep-

resented toy counsel to

update their support or-

ders without creating

undue burdens on the

state courts. This effort

has potentially broad

ameliorative ramifica-

tions for state courts,

given the Federal re-

quirements for periodic

review and adjustment.

operations, expresses support for
the Judicial Advisory Committee
created to facilitate achievement of
that objective, and looks forward
to future progress reports on this
important subject.
In response to the work of Justice

Higgins and Judge Mule, in October,
1991 OCSE funded an Appellate Judges
Training Workshop in Reno, Nevada
under the auspices of the National Council

of Juvenile and Family Court Judges. As a
result of the Judicial Advisory Committee's
recommendation, the chief justice of each
state was invited to attend or to send a jus-
tice or senior appellate judge from his or
her State. OCSE funding provided scholar-
ships for the appellate judges of the first 20
states to respond. The Workshop, chaired
by Justice Higgins, and including other

Committee members as faculty,
devoted an entire day to CSE
juvenile and family law issues
from an appellate perspective.

The Fall of 1991 also saw,
with the Committee's en-
couragement, die publication
of the Child Support En-
forcement Judicial Curric-
ulum Guide — a joint prod-
uct of OCSE and the National
Center for State Courts.
Written by child support
enforcement experts including
members of the Advisory
Committee, the Guide is a
comprehensive training cur-
riculum for judges and judicial
educators who have responsi-
bility for designing, develop-
ing, and presenting judicial
education programs.

On January 23-24, 1992
OCSE, the State Justice In-
stitute, and the ABA's Child
Support Project, in response
to the Committee, hosted a
National Judicial Child Sup-
port Enforcement Curriculum
Training Conference to intro-
duce the Child Support En-
forcement Judicial Curriculum
Guide. Following Committee
guidance, invitations were
extended to the chief justice of
each state to designate one
participant to attend the
Conference—travel and per
diem expenses to be paid by
each participant's sponsoring
organization. Each of those
who attended, either a State
judicial educator, a judge, or a

court administrator, agreed to take
responsibility for developing an education
program, based upon a topic in the
Guide, for the judiciary in his or her state.

The Conference, which met in Wash-
ington, D.C., attracted representatives
from forty-six States, the District of Col-
umbia, and Puerto Rico. Allie Page
Matthews and I moderated. Faculty
drawn from the Judicial Advisory Com-
mittee included: Judge Aubrey Ford of
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Alabama, Judge Frances Rothschild of
California, Judge David Ross of Mary-
land, Susan Paikin, a Master of the
Family Court in Delaware, and Judge
Charles McClure of Florida. Since the
Conference, OCSE has filled over 400
requests from around the country for
copies of the Curriculum Guide.

During this Training Conference, the
Advisory Committee held its third meet-
ing. Committee members renewed their
recommendation that OCSE develop a
benchbook for State jurists. They also
discussed the feasibility of establishing
regional or State committees which
could provide forums to discuss CSE
issues of shared concern to contiguous
States, particularly in interstate enforce-
ment. Max Smith, then the senior child
support enforcement official in the Fed-
eral Regional Office in Kansas City,
announced that Missouri, Iowa, Kansas,
and Nebraska were organizing such a
regional committee and that a confer-
ence was planned for May.

The Committee then considered a
provision of the Family Support Act of
1988. This Act mandated OCSE to
study and report to the Congress con-
cerning the implications of requiring
each state periodically to review all child
support orders in effect in the state—not
just orders that were part of the IV-D
caseload. Members expressed an interest
in contributing their opinions and ideas
to the report. Responding promptly,
OCSE agreed to send Advisory Com-
mittee members questionnaires, followed
by telephone interviews, which solicited
their comments for inclusion in the final
report. State court administrators and
state child support directors were also
contacted by OCSE for their views on
the impact of the periodic review and
adjustment requirement.

On May 21-22, 1992 the Central
States Judicial Council Conference,
jointly sponsored by OCSE and the state
courts and child support enforcement
agencies of Missouri, Iowa, Kansas, and
Nebraska was held in Kansas City,
Missouri. The Conference members
included thirty-five State supreme court
justices, trial judges, court trustees, State
court administrators, IV-D program
administrators, legal counsel, and Fed-
eral OCSE staff for the purpose of ex-
ploring major child support enforcement
issues. It is the Judicial Advisory Com-
mittee's hope that this Conference will
be a model for other regions to adopt.

The 41st annual meeting of the
National Child Support Enforcement

xSeed a
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rom the
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Association (NCSEA) took place August
23-28, 1992 in Orlando, Florida.
NCSEA is a private organization whose
membership includes national child sup-
port experts, judges, federal and state
management officials and line workers.
Under the leadership of Michael Henry,
then director of Missouri's CSE program
(now Virginia's) and Judge McClure and
Master Paikin of the Advisory Com-
mittee, NCSEA presented a CSE judicial
training track. The track, faculty of
which included members of the Com-
mittee, featured a series of workshops
developed by judges, masters, and hear-
ing officers on topics of importance to
the State judiciary, including innovative
methods of support enforcement and
alternative dispute resolution techniques.

OCSE's responsiveness to the Judicial
Advisory Committee's suggestion to em-
phasize educational programs on child
support enforcement issues for the
legal/judicial community continued in
1992. With funding by OCSE, ABA's
Child Support Project delivered a Sym-
posium on Review and Adjustment of
Child Support Orders. Held September
18-19 in Tysons Corner, Virginia, the
Symposium highlighted numerous

important issues, including the Federal
requirements of review and adjustment,
the results of related demonstration pro-
jects, the responsibilities of private and

In response

to a congres-

sional mandate

for a feasibility

study, partici-

pants examined

an extension of

immediate wage

withholdings to

all cases.

public attorneys, child support agency
personnel, the judiciary and court per-
sonnel in developing and implementing
review and adjustment laws and process-
es, and the interstate implications of
review and adjustment. Once again, pro-
gram faculty included members of

OCSE's Judicial Advisory Committee.
At the present time OCSE and the

State Justice Institute are jointly funding
a pro se demonstration project for the
review and adjustment of child support
orders. The project, being conducted by
the ABA, has the cooperation of the
Family Courts in Richland and Kershaw
counties, South Carolina. Simplified
forms and procedures are being devel-
oped to enable litigants not represented
by counsel to update their support orders
without creating undue burdens on the
state courts. This effort has potentially
broad ameliorative ramifications for state
courts, given the Federal requirements
for periodic review and adjustment. The
pro se demonstration project is expected
to be completed in late 1993.

After consulting with individual mem-
bers of the Judicial Advisory Committee
and reviewing sample benchbooks,
OCSE decided that it would be unpracti-
cal to produce a "generic" CSE bench-
book that could be used in all states.
Instead, OCSE directed the ABA's Child
Support Project to work with one state to
develop a prototype for a benchbook —
one that other states could adapt to fit
their own laws and procedures. Judge
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William Jones, an Advisory Committee
member from North Carolina, expressed
an interest in collaborating on such a
project and carried out preliminary nego-
tiations with North Carolina officials,
who agreed to participate.

The ABA is developing the bench-
book's "skeleton" by drafting those sec-
tions related to federal law and national
case development. North Carolina staff,
with technical assistance from ABA
Project staff, are drafting that state's spe-
cific material, while ABA has responsibil-
ity for editing the final text. An outline,
developed by ABA, was circulated to the
Advisory Committee for comment.
Committee members believe that the
benchbook, to be completed by late
summer of 1993, will be of tremendous
benefit to judges.

Other examples of the involvement of
individual members of the Judicial
Advisory Committee on CSE related
issues include the recommendations of
the U.S. Commission on Interstate
Child Support and proposals of the Na-
tional Conference of the Commissioners
on Uniform State Laws, which are relat-
ed to the reciprocal enforcement of in-
terstate child support orders. Both of

these endeavors will be prominent in
1993, as state legislatures and the Con-
gress debate their recommendations.

This brief account documents the
successful efforts of the Federal Office of
Child Support Enforcement to improve
communication between itself and state
jurists by means of the Child Support
Judicial Advisory Committee. OCSE has
been receptive to the views and insights
of the state judiciaries and has responded
to their recommendations constructively.
The Committee's reports on its activities
to the Conference of Chief Justices give
every indication that the dialogue and
cooperative effort between OCSE, the
Advisory Committee, and the Confer-
ence of Chief Justices will continue. The
result should be a further enhancement
of the substantive and procedural rights
which have already accrued to the bene-
fit of all persons involved in matters
related to child support.

The Honorable Randy Holland, who
was appointed to the Delaware Supreme
Court in 1986, is the, youngest person ever
to serve on that tribunal. He serves as the
Supreme Court's liaison to the Delaware
Board on Professional Responsibility and

chairs a committee studying the Delaware
Code of Judicial Conduct. He is a nation-
al trustee of the American Judicature
Society and the American Inns of Court
Foundation. He is chair of the National
Judicial Advisory Committee to the
Federal Office of Child Support En-
forcement. In August of last year Justice
Holland received the Judge of the Tear
Award from the National Child Support
Enforcement Association. •
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PETER S. FELICEANGELl

The Attorney General's
Office an<± Child Support
Enforcement

T he Delaware D e p a r t m e n t o f Justice is
committed to ensuring the funda-
mental rights of the children of Dela-

ware to established parentage and to
financial support from their parents, as
federal and state law both require.

To that end the
Attorney Gen-
eral's Office has
formed within
the Civil Divi-
sion a statewide
child support
unit. Operating
under daily di-
rection of a su-
pervising Deputy
Attorney Gen-
eral and policy
guidance from
the State So-
licitor and At-
torney General,
it provides coun-
sel to the Dela-
ware Division of

Child Support Enforcement ("DCSE")
of the Department of Health and Social
Services, and enforces Delaware child
support laws. The thirteen Deputy At-
torneys General in the child support unit
handle about 8,000 child support cases
in Family Court annually. In state fiscal
year 1992, the unit helped DCSE collect
over thirty million dollars in child sup-
port payments.

The assignment of Deputy Attorneys
General dedicated solely to enforcement
of the State's child support laws dates to
the enactment by Congress in 1975 of
Title IV-D of the Social Security Act,
P.L. 93-647, 42 U.S.C. § 651 etscq.,
which required each state to create a
child support agency and to carry out a
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state plan to fulfill federally mandated
child support directives.

The Delaware Department of Justice
provides legal counsel to all state agencies
and officers and represents them in legal
proceedings brought on their behalf or
against them. 29 Del. C. § 2504. DCSE
is, then, a client of the Attorney General's
Office and receives legal services from it.
The federal government recognizes that
counsel is invaluable to a child support
agency: as a condition of meeting IV-D
program requirements, DCSE must pro-
vide for "sufficient numbers" of "[ajttor-
neys or prosecutors to represent the
agency in court or administrative pro-
ceedings with respect to the establish-
ment and enforcement of orders of pater-
nity and. support." 45 C.F.R.
303.20(f)(l). The Attorney General's
Office prosecutes IV-D child support
cases for DCSE to meet the state's com-
pelling interest in seeing that paternity is
established and that child support orders
are entered and enforced. The relation-
ship between the Attorney General's
Office and DCSE, and their respective
duties in the State's child support mis-
sion, is formalized through a cooperative
agreement. 42 U.S.C. § 654(7); 45
CF.iU02.34, 303.107.

The Attorney General's Office regu-
larly provides legal advice and opinions to
the DCSE director and others within the
agency on issues ranging from internal
operations to questions of compliance
with the always changing mandates of
federal and state statutory and case law.
The Attorney General's Office counsels
DCSE as it translates federal IV-D pro-
gram requirements into the delivery of
financial support for Delaware children.
For example, DCSE and IV-D agencies
in three other states recently completed a

Illustration by PautateBojan



federally funded demonstration project
aimed at developing methods to meet
the mandates of the Family Support Act
of 1988, P.L. 100-485, 42 U.S.C. §
666(a)(10)(B). That law requires, among
other things, that by October 1993 each
state must begin periodic review and
adjustment, consistent with the state's
child support guidelines, of all IV-D child
support orders at least every three years,
unless certain exceptions are met. The
demonstration project furnished a re-
warding challenge here in Delaware to
lead in developing national policy.

In addition to acting as legal counsel
to the DCSE policy makers, the Attorney
General's Office "represents] [DCSE] in
court... with respect to the establishment
and enforcement of orders of paternity
and support." 45 C.F.R. 303.20(f)(l).
The Attorney General's Office touches
virtually every element of Delaware soci-
ety in enforcing child support laws.

Since DCSE currently has over
36,000 active cases, cooperation be-
tween the IV-D agency and the Attorney
General's Office in processing child sup-
port lawsuits is essential if the system is
to function effectively. DCSE casework-
ers maintain contact with the child sup-
port obligees. A caseworker will investi-
gate and refer a case to the child support
unit for evaluation to determine if legal
action is warranted. The final decision
rests with the reviewing deputy. The
deputies sign all pleadings and prosecute
all cases on DCSE's behalf.

The deputies assigned to the child
support unit are talented practitioners
dedicated to serving the best interests of
children whose fundamental well-being is
at stake. In Family Court daily, they must
quickly master the entire spectrum of
child support law from the intricacies of
practice before a Family Court Master to
applicable Delaware Supreme Court deci-
sions and to federal law governing the
IV-D program. The Delaware Supreme
Court has recognized the considerable
skill, the awesome responsibility, and the
authority of Deputy Attorneys General
who bring the power of the state to bear
by the enforcement of Delaware child
support laws. Allen v. Division of Child
Support Enforcement/ Ware, Del. Supr.,
575 A.2d 1176,1181,1184 (1990).

A Deputy Attorney General's role in a
child support case necessarily differs from
that of a private practitioner. In the case
of children bom in wedlock, the private
practitioner will generally be involved
not only in the resolution of child sup-
port obligations, but with the dissolution

of the marriage, alimony, division of
marital property, child custody and visi-
tation, and any other ancillary matter
deriving from the fragmentation of the
family unit. But DCSE's legal mandate is
narrow: it is to establish paternity and to
enforce child support obligations. Since
the Attorney General's Office does not
engage in private litigation, the Deputy
Attorney General who prosecutes a par-
ticular child support case cannot become
involved in other domestic matters ancil-
lary to the State's compelling interest in
enforcing the child support laws.

While a private practitioner may rep-
resent a child support obligee who has
not sought the services of DCSE, or de-
fend a child support obligor, the At-
torney General's Office does not defend
persons who owe, or are alleged to owe,
child support obligations.

The child support unit prosecutes
cases involving a variety of child support
obligees. There are cases in which ob-
ligees receiving public assistance have
assigned by law all child support rights to
the state for the period of such assistance.
The child support collected in these
cases, after a first $50.00 a month paid to
the custodial parent, reimburses the State
for the public assistance paid on behalf of
the obligor's children. 42 U.S.C. § §
654(4), 602(a)(26); 31 Del.C. § 504(a).
The child support deputies also handle
cases of children in state foster care, 42
U.S.C. § 654(4)(B), and cases in which
custodial parents had formerly received
public assistance, unless they decline IV-
D services. 42 U.S.C. § 657(c). The
greatest percentage of the case load con-
sists of cases in which custodial parents
who do not receive public assistance but
who meet program requirements avail
themselves of the State's child support
services by applying to DCSE and paying
a one-time application fee. Child support
that is collected for these obligees is paid
directly to them through DCSE. 42
U.S.C. § 654(6); 45 C.F.R. 302.33.

Generally the child support deputies
prosecute civil actions for paternity and
non-support, modifications of existing
child support orders, and civil con-
tempts of court. The parties in these
cases may be Delaware residents or in
interstate cases obligees living outside
Delaware and seeking support payments
from Delaware residents. An interstate
case originates in the state where the
obligee resides and is tried in Delaware
pursuant to the Uniform Reciprocal En-
forcement of Support Act, 13 Del. C.
Ch.6. Interstate cases proceed as if they

were originally filed in Delaware, except
that the obligees, whose testimony is
committed to writing under oath in the
initiating state, are not present. 13 Del
C. §§ 620, 640.

In most DCSE cases child support
obligors appear pro se. The Attorney
General's representatives are fair and
forthright with such parties. The prose-
cuting deputy will, sometimes to the
consternation of an obligee, assure that
the obligor's case, such as circumstances
in mitigation of civil contempt, is fairly
before the court.

A paternity and non-support action is
one brought by DCSE for the first time
on behalf of the custodial parent to es-
tablish a child's parentage and to obtain
an order for child support. 13 Del. C. §
501 requires two elements of proof,
parentage and the proper amount of child
support due under the Melson Formula.
13 Del. C. § 501(a); G.L. v. S.D., Del.
Supr., 403 A.2d 1121 (1979); Division of
Child Support Enforcement/Blake v.
Myrks, Del. Supr., 606 A.2d 748 (1992).

The Deputy Attorney General will
establish the putative father's paternity
either by his admission on the record or
by trial. The deputy advises the putative
father of his right to dispute paternity, to
a trial on the issue of paternity, and to
blood testing to determine parentage, at
the expense of DCSE. If the putative
father admits paternity, his admission
and waiver of his right to dispute the
issue are entered on the record. A pater-
nity finding made on the putative fa-
ther's admission in a child support case is
final and binding, just as if made after
trial. Division of Child Support Enforce-
ment/Blake v. Myrks, Del. Supr., 606
A.2d 748 (1992).

"If the putative father invokes the non-
paternity defense to a child support
action, the provisions of the Delaware
Parentage Act, 13 Del. C. Ch. 8, then
apply. 13 Del. C. § 805(b). The Court
will order blood testing to determine
paternity. The blood test results are
admissible as substantive evidence of
paternity. 13 Del. C. §§ 810, 811. Blood
test results that exclude the putative father
as the father of the subject child are con-
clusive of nonpaternity, and the court will
dismiss the case. 13 Del. C. § 810(h).

But once paternity is established the
Deputy Attorney General will elicit testi-
mony and evidence from both parents as
to their incomes and earning capacity, if
unemployed or underemployed, and
other evidence needed to permit the
working of the presumptive child sup-
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