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Your associate likes the look of the firm’s benefits, -
your junior partner likes to look after his investments,
and you’d like to look into rollovers.

You're definitely doing something different
with this year’s bonus.

The firm 1s ready for a new computer system.
And a loan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It’s time you talked with a private banker
trom Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments-
and develop tax-advantaged retirement benefit plans.

If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855.

WILMINGTON TRUST

MEMBER FDIC lloélllN"[D,lléli'{



“Ioll “Brothers

ith 35 communities in the Delaware

ing Value

of Toll Brothers. -~
Discover what over 8,000 homeowners' -
already know. Toll Brothers builds more
quality and value into their homes thar

(] L] [ [
Preview Openings in Hockessin!
Two new Toll Brothers communities are now open in Hockessin. Don't miss the
outstanding new Cedarbrook (pictured). w

Tenby Hunt Estates at Autumnwood
From the low $200,000's  From the upper $200,000's

Tenby Hunt Directions: From Wilmington: Take Kirkwood Hwy. (Rt. 2) approx.
5 miles S. to Limestone Rd. (Rt. 7) and turn right. Go approx. 4 miles to

Little Baltimore Rd. and turn left. Entrance is 1-4/10 miles on left.

Open Mon.-Fri. 125, Sat. & Sun. 11-5. (302) 234-9466.

Estates at Autumnwood Directions: From [-95, take Rt. 141 N. 2-3/10 miles to Rt. 2
W. (Kirkwood Hwy.). Continue on Rt. 2W. for 6/10ths mile to Rt. 41 N, turn right. k=20
Take Rt. 41 for 4 mi. to left on Brackenville Rd. Go 1-6/10 mi. to Rt. 7. Continue sy
across intersection onto Little Baltimore Rd. The Estates at Autumnwood is
1-1/10 mi. on the right. Open Mon.-Fri. 125, Sat. & Sun. 11-5. (302) 234-9910.

(] (]
Grand Opening- final section!
Come see our new model— the lavishly detailed Cornell!
sThese last 33 homesites are our most beautiful!
sWalk-out basements available
*Expansive 9 ft. high first floor ceilings.
*Gourmet kitchen with Jenn Air appliances
*Convenient second rear staircase off family room
*A sensational master bath and master den
A well-established neighborhood where you'll feel right at home

( ESTATESOF From the
. CORNER KETCH $240,000's
Directions: From Wilmington, take Robert Kirkwood Hwy. (Rt.2) to Rt. 7 & go

north, Follow Rt 7to 72 and turn left, Turn right onto Corner Ketch Rd.
Entrance on left. Open Mon.-Fri. 12-5, Sat. & Sun. 115, (302) 239-6955.

Hockessin’s Best!

How fitting that those who can choose any home choose Toll Brothers at
Sanford Ridge in Hockessin. All the luxuries you require are here...
elegz_ml do_uble entry doors, 2-story foyers, 9 ft. and vaulted ceilings,
detailed trim work, center island kitchens with Jenn-Air appliances, and
master suites with whirlpool tubs.

@ SANFORD From the mid
A RIDGE $300,000's
Directlons: From I-95 take exit 7B (Rt. 52 N.). Turn right at light. Continue on

- Rt. 52 N. in far left lane 1-1/2 mi. to Greenhill Ave. Tugn left, Travel 1 mi. to Rt 48.

: Turnright. Take Rt. 48 for 5-1/2 mi, to entrance on left, Open everyday 125
(302) 234-1800. > v

Corporate Office: (215) 676-TOLL,

+ Braker Cooperation Invited. Quahty H omes by Design®

ot i

P_rices Subject to Change.



Finding the precise case law you
need has never been faster, easier, or
more natural.

All because of an amazing technologi-
cal breakthrough aptly named WIN™ for
“Westlow is Natural™” It's an entirely new,
natural language method of computer
g resmrch available exclusively from WESTLAW.

Slmpl enter your issue in phm

extm mlle w1ll ﬁnd that WlN can retrieve
_ ca_ses that most Boolean queries miss*
With WiN, there’s no computer lan-

. guage to learn. No need to enter

*Results may vary with
the composition quality
of the query.

root expanders, proximity connectors,
or the other items required by other com-
puter research services.

Just write naturally.

WIN makes WESTLAW the natural
choice because it’s the only CALR service
that offers a choice.

Boolean searching for those who
perform computer research every day.

And easy-to-use WIN searching on
WESTLAW for everyone else.

WEsTLAW TAKES
THE WRAPS OFF
A REVOLUTIONARY
NEw LEGAL
RESEARCH
METHOD THAT
UNDERSTANDS
ENGLISH.

UNTIL NOW THIS 1S THE ONLY LANGUAGE
You CouLb USE To COMPOSE A CASE
LAW WORD SEARCH REQUEST ONLINE.

(government, or military) w/50 warn***
w/B0 (soldier or sailor or
service member or Service-man. or
servicernan) w/50 radiation
IT’S CALLED BOOLEAN,

THiS Is THE LANGUAGE YoU Now HAVE
THE CHOICE OF USING FOR THE SAME
RESEARCH ON WESTLAW,

What is the government's
obligation to warn military personnel
of the dangers of past exposure
to radiation?

IT's CALLED ENGLISH,

Now that it's no longer under wraps,
g P

call to learn more about how easy and
effective your case law research can be
with the amazing new WIN method now
available exclusively from WESTLAW.
Toll-free 1-800-688-6363.

More ways towin

© 1992 WEST PUBLISHING COMPANY

2-9652-6/11-92
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EDITOR'S PAGE
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BATTLES OVER HISTORIC SHIPWRECKS,
OR WHO OWNS THE CIVIL WAR?
PETER E. HESS

20

MY OLD MAN AND THE SEA(WITH APOLOGIES TO
ERNEST HEMINGWAY AND MY FATHER)
MARK L. REARDON

28
COMMERCE BY WATER
"ALL CASES OF ADMIRALTY AND
MARITIME JURISDICTION"
GERALD J. MANGONE

36
THE PORT OF WILMINGTON: A MAJOR
ECONOMIC FORCE EVOLVING
JOHN B. O'DONNELL

38
ADMIRALITY: THE COMMON LAW AFLOAT?
MICHAEL B. McCAULEY '

44
THE DELAWARE MARITIME CENTER
CY LIBERMAN

ON THE COVER: Steve Gatto, one of the first scuba divers to
explore the shipwreck of the U.S.S. Monitor, hovers beneath its armour belt,
just behind the coral encrusted propellor. Photo by 1990 U.S.S. Monitor
Photographic Expedition Leader Gary Geniile

TOP RIGHT: Divers photographing the stern of the Monitor. Note the
video camera mounted on a torpedo-like propulsion vehicle on the left.

BELOW RIGHTY: Towering above Cape Henlopen and overlooking the
entrance to the Bay, this high-tech ship tracking station is managed by the
Pilots' Association'and the Philadelphia Maritime Exchange.
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.. The Editor’s Page in the Septem-

- ber 1992 issue misstated Board of
Bducation memberships of Michael
Modica and Raymond Tomasetti.-
Both serve on the Brandywine School,
District Board. .

e

Top Photograph by Gary Gentile



- INeed a
temporary
office across

][rom the

Court House?

Be our guest.

Next time you have court proceedings in Delaware, set up
your office at the Hotel du Pont. We're just across from the
Court House. And we have a special suite of rooms, with
private conference facilities — plus plenty of room for files
and other materials. We'll even rearrange a room to fit your
specific needs. We also have extensive business services. Like
24--hour room service. Voice mail. Copying and fax facilities.
And much more. Call the Hotel du Pont at (302) 594-3100
or 1-800-441-9019. And experience the luxury of convenience.
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people can make Bank of
all the difference in Delaware is a
the success of your premier provider of
business. Our team of financial services to
corporate officers is ready to small and large businesses.
help you develop financial - For more information, call
strategies to meet your us at (302) 429-1349.
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EDITOR'S PAGE

Landlubbing barristers, ahoy! Welcome to a salty, and [ hope, refreshing maritime issue of DELAWARE LAWYER. In a
state with such a geographic orientation to and cultural affinity for the sea, it is somehow surprising to find that one of the
most ancient and honored legal arts, admiralty law, is so under-represented among the members of the Delaware Bar.
Unfortunately, it is not unusual to find that in maritme cases filed in the United States District Court in Wilmington the local
attorneys serve as nothing more than base tenders for admiralty lawyers from Philadelphia, Baltimore, and even New York. I
should know, having worn — and still wearing — that humble mantle on too many occasions. And yet with the phenomenal
growth of maritime commerce in and out of the Port of Wilmington (see John O’Donnell’s article for this remarkable reces-
sion-proof success story), admiralty law is a branch of practice in which the Delaware Bar could experience growth as vibrant
as that of our local port. The Bar Association’s fledgling Admiralty Law Section hopes to make such a vision a reality.

Admiralty law is ancient — in fact, the common rules and regulations governing seafaring and maritime commerce were
the genesis of international law. Professor Gerard Mangone of the University of Delaware’s Graduate College of Marine
Studies has graciously excerpted an article from his upcoming book which traces the fascinating evolution of admiralty law
from biblical times to such prominence that the framers of the Constitution made it the exclusive province of the federal
judiciary. Michael McCauley, Esq. brings matters up to date with an overview of the admiralty practice today.

Mark L. Reardon, Esq. draws from his own familial heritage, taking the reader up the Delaware estuary at the helm of a
gigantic freighter: the life. and lore of the Delaware River and Bay Pilots is in his blood. And Cy Lieberman — whose
“Boating” column in the News Journal has for decades promoted the safe enjoyment of our state’s rich maritime resources
— tells how a dedicated group of nautical enthusiasts have banded together to form the Delaware Maritime Center, which
seeks to protect our fragile marine environment while commemorating our proud history of shipping and shipbuilding,

Venture with me beneath the sea to experience thrilling discoveries of the long-lost maritime heritage of the Civil War era.
But don’t get too excited about the find. Because when one puts away the wetsuit, inevitably, it’s time to deal with the lawsuit.

' : Peter E. Hess

Pennsy/vama Avenue Wz/mmgton { Baaémg the Porky Oliver Go/f Course, and ‘
across from Tower Hill School.)
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WINNER CIRCLE
The totally new1993
Lincoln Mark VIII

The quality of today's cars and trucks is more than you think.
And when you pick a Winner, it's your-choice.

Not only are cars and trucks built better today, sport/utility models among a dozen of the finest
but you get more for your-money ... performance, domestic and quality import nameplates.
safety, and convenience features, standard today Choose a Winner, and discover who has made
that were optional (or even unavailable) a few the biggest commitment to your transportation
years ago. needs.

And when you choose Winner, you have a ~ Discover why we're "Delaware's Favorite Car
choice of hundreds of car, truck, van, and Dealer!”

LINCOLN-MERCURY, Wilmington » FORD-SUZUKI, Newarke BUICK, Newark ¢ NISSAN, Newark ¢ FORD,
Dover ¢ MITSUBISHI, Dover « HYUNDAI, Dover « OLDS-CADILLAC-GMC, Pennsville, NJ « SATURN of
Newark e INFINITI, Newark « WINNER GROUP LEASING ¢ WINNER AUTO BODY
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I. The Battle Against the Depths

The water is warm, incredibly azure,
and I’m pulling myself down an anchor
line that runs steadily deeper, seemingly
forever. I’m constantly monitoring a
panel of gauges: 150 feet - the big blue
is everywhere I look except for a single
nylon line angling downward and di-
rectly into the steady push of the Gulf
Stream. I am just beginning to become
aware of a familiar but not unpleasant
cranial buzz signalling the onset of nitro-
gen narcosis, But the gentle tingling in
my head suddenly disappears: my at-
tention is captured by a school of great
amberjacks swirling around the dive
team between 160 and 180 feet.

Now the jacks are above us - is that
the bottom coming into view below?
Ah, there she is, ahead and below, lying
serenely in a sandy bowl. I suck harder
on my regulator, gulping in excitement
and even letting out a muffled cheer that
no one but I can hear, T am ecstatic - yet
it is not a trace of narcosis that con-
-tributes to the awe that engulfs me. The
object of a hard-fought legal battle, an
icon of American ingenuity and valor,
the shipwreck of the U.S.S. Monitor
beckons, only thirty fect below. :

I release the lifeline to the surface and
descend to the seafloor. Two hundred
thirty feet down, and I am hovering next
to the cylindrical gun turrer of perhaps
the most famous vessel in U.S. Naval
history, the intrepid Civil War ironclad
that saved the Union fleet from the fear-
some Confederate behemoth, Mer-
rimack. With reverence, I unfurl the sto-
ried Explorers Club flag. My client,
comrade, and close personal ftiend, Gary
Gentile, leader of the 1990 U.S.S. Mon-
#tor Photographic Expedition, captures
the moment on film. It is a triumph to
be cherished for a lifetime. .

Diving the Monitor was an incredible
theill - a chance to visit an historic ship-
wreck that only a few explorers have
experienced firsthand. The Monitor
Expedition stands out as a crowning
achievement in my sikteen years of mem-
orable shipwreck diving. As Gary’s attor-
ney in what had been an often bittér,
four year legal battle against the National
Oceanic and Atmospheric Admin-
istration (“NOAA”™) for scuba diving
access to its Monitor National Marine

Sanctuary (“MNMS”), I was paid a fee.

Left: Diver Alan Edmonds discovers that the China
Whreck has heen arrested by the Indian River Recovery

Company,

that few lawyers have a chance to earn:
the right to accompany some of the
most skifled and experienced decompres-
sion divers in the world. Our objective:
to use free-swimming scuba divers to
photo-document the rapidly disintegrat-
ing shipwreck of an engineering marvel -
a ship that changed not only the course
of the American Civil War, but forever
altered shipbuilding and naval tactics.

Today the Monitor is a mere skeleton
of its former glory. Precious artifacts from
the first ironclad warship are exposed as
the sand covering the shipwreck is scoured
away by the
relentless Gulf
Stream; often
they are car-
ried away in
the strong cur-
rent without
ever being
documented
or recovered
for posterity.
The Monitor’s
undercarriage
is nearly flat-
tened; once
stout  iron
plates are pock-
marked with
gaping holes
and elsewhere,
corroded to wafer thinness. Only its dis-
tinctive turret, upon which the ship-
wreck is partially supported, identifies it
as the intrepid Monitor.

As an avid Civil War buff, I found it an
unforgettable experience. And as a scuba
diver, I was given a chance to learn from
the divers who are redefining convention-
al notions of man’s underwater limitations
and bravely, yet carefully, expanding the
frontiers that can be safely be explored by
the untethered scuba diver. The construc-
tion and baptism under fire of the first
ironclad symbolize American ingenuity
and technological innovation in an era of
dramatic change. Similarly, the Monitor
Expedition’s innovative diving method-
ology and the lengthy litigation that per-
mitted the first civilian expedition to
descend to this historic shipwreck repre-
sent radical change from an entrenched
mindset that preceded them.

The Civil War era was perhaps the
most important period of transition in
United States history. The nation
emerged as a powerful, ocean to ocean
union of states subservient to a federal
government. Slavery was abolished and
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the notion of universal civil rights was
born. Qur economy evolved from agrari-}
an to industrial, the populace from rural:
to urban. And the vessels that cartied:
our burgeoning commerce and defend-
ed our liberty were a part of the dramatic
transformation of land and sea, perhaps
best symbolized by the Monitor, the
iron, steam-powered vessels that re;
placed the wooden sailing ship.

Today’s technological revolution i in
remote electronic sensing and underwa-
ter exploration has led to the modern-
day discovery of a long-lost legacy of ves-

The uss Ménito her low deck awah,fouders in North Carolina’s "Gfavé)}ard of
the Atlantic” while the 5.5 Rhode /sland renders assistance. Deceraber 3, 1862.

sels and cargoes from the Civil War era.
Just as inevitably as technology leads to
the location of these historic shipwrecks,
the law raises questions about who owns
them. A fascinating branch of admiralty
law, the jurisprudence of title, salvage
rights, and public access to historic ship-
wrecks is being created as the conflicting
claims of sovereigns, finders, salvors, and
recreational explorers are adjudicated
today. For these diverse litigants, it
seems, the Civil War is not over yet.
1. The Battle With the Underwriters
In September, 1857, California gold
was brought to.eager New York bankers
on sleek, sidewheel steamers that transited
the Pacific from San Francisco to Panama.
Crossing the Isthmus by rail to the
Atlantic, the gold was put aboard steam-
ers again for the voyage north to the
nation’s financial capital. Officially, the
Steamship (“8.8.”)Central America was
carrying more than three tons of the pre-
cious metal - these were the insured ship-
ments consigned to New York City mer-

. chants or banks. How much more was-

being carried as the personal property of
the more than 600 passengers fresh from

e e
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the gold fields crammed aboard her was
not reported in the press of the day. What
was reported - and in melodramatic detail
- was the catastrophic sinking of the
Central America when she steamed into
the path of a raging, Hugo-strength hur-
ricane in deep water somewhere off the
coast of the southeastern United States.
The highly publicized loss of such an
enormous shipment of gold bullion,
coinage and dust set off the so-called

Dwers decompressmg beneath thelr support vessel after having completed an exhilarating
visit to the shipwreck of the US55 Monitor.

Panic of 1857, the inevitable, painful
(and, even today, somewhat familiar)
cooling of an overheated economy - an
economy that did not recover until the
United States went to war against itself
in a tragedy enormous enough to over-
whelm the memory of a shipwreck that
took more than 400 lives.

Although in the 1970’s several unsuc-
cessful efforts were made to locate her
sunken lode, the S.S. Central America
did not again burst upon the American
conscious until 1987, when an obscure
trio of Ohio adventurers and their local
financial backers, known as the Colum-
bus-America Discovery Group, Inc. filed
an admiralty action i rem against “an
unidentified, wrecked and abandoned
vessel, believed to be the S.S. Central
America.” The shipwreck was found by
towing sophisticated sidescan sonar - an
electronic acoustical imaging device -
above the seafloor 8,500 feet below,
approximately 180 miles east of South
Carolina, in international waters outside
the jurisdiction of any state.

As evidence of their discovery of the
shipwreck, the finders compiled some-
what inconclusive sonar images and

underwater photographs of the target
wreck. But with rival searchers closing in
on their immediate vicinity, Columbus-
America hurriedly lowered their custom-
built remotely operated vehicle, or
“ROV™”, to the abyssal seafloor in an
attempt to recover a piece of the ship-
wreck. The artifact could then be sym-
bolically attached by the U.S. Marshal in
their federal admiralty jurisdiction of
choice, the Eastern District of Virginia
(Nor-
folk). Ina
" stroke of
good for-
tune, al-
though
the artic-
ulated
pincer
arm of
the ROV
C‘Nem()’,
did not
work at
depth,
when the
disap-
pointed
engineers
winched
Nemo to
the sur-
face, a
chunk of coal-fuel for the Central
America’s boilers - was lodged in the
ROV’s landing skid. The coal was duly
arrested and the admiralty judge en-
joined all other claimants from interfer-
ing with Columbus-America’s efforts to
salvage the treasure-laden shipwreck.

As a lantern in the dark forest attracts
thousands of insects, so the siren song of
gold lures litigants to the courtroom.
Among the intervening parties vying for
title to the long-lost gold were Colum-
bia University, a Miller Brewing Com-
pany heir, an eccentric Texas oil man,
and even an order of Catholic monks.
But perhaps the most formidable of
those seeking ownership was a consor-
tium of 37 insurance companies, their
modern-day successors, or, in the case of
five insurers out of business for more
than a century, the State of New York,
to whom, by statute, the property of a
defunct insurance company escheats.

Columbus-America’s claim to the
shipwreck and its gold was based upon a
simple premise: finders, keepers - admi-
ralty’s “law of finds”, a legal theory
applied to abandoned property that no
longer has any owner. In their com-
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plaint, however, Columbus-America also
pled an alternate theory, the law of sal-
vage. When it is an historic shipwreck
such as the Central America that is
arrested in admiralty, under either theory
of finds or salvage law, the courts have
required the finder/salvor to fulfill an
additional duty. Because the wreck site
is, in effect, destroyed by the process of
salvage, its archaeological integrity must
be preserved by careful documentation
of the shipwreck, the recovery process
and by the proper conservation of the
artifacts salved.

The law of salvage assumes that the
lost property still has an extant owner -
that is, it has zot been abandoned. As an
incentive to encourage mariners to volun-
tarily undertake the risky business of sav-
ing persons and property from marine
peril, the admiralty court adjudicates a lib-
eral salvage award based upon the value of
the property rescued and the cost, diffi-
culty and skill with which it was salvaged.
But after the salvage award is paid, the
owner is entitled to the remaining value
of his property. Thus, the insurance con-
sortium based their claim to a share of the
Central America’s riches upon the law of
salvage. Conceding that Columbus-
America was entitled to a salvage award,
the insurers alleged that they had, by right
of subrogation, collectively acquired - and
had never abandoned - ttle to the ship-
wreck’s insured shipments of gold.

But how does an underwriter prove
ownership 132 years after an insured loss?
Obviously, all witnesses to the disaster
have long since died. Moreover, in the
intervening century and a third, none of
the insurance companies or their succes-
sors could produce business records of
either the policies in effect or the claims
payments made thereunder as a result of
the Central America’s sinking. Instead, as
proof of having underwritten the loss of
three tons of California gold, the consor-
tium offered into evidence ancient news- -
paper accounts which detailed the insur-
ance companies involved.

The critical ruling in the admiralty
trial over title to the shipwrecked trea-
sure concerned the law of evidence.
While District Judge Richard Kellam
found the newspaper articles admissible
as evidence of the Central America
catastrophe, they were inadmissible as
proof of commercial transactions or
ownership of the gold by right of subro-

“gation. Without competent evidence as

to title to the gold by the underwriters
of its loss, the district court ruled that
the shipwreck and its precious cargo had



been abandoned. Abandonment was fur-
ther demonstrated by the loss and/or
intentional destruction of any insurance
records by companies that must have
believed that they could never find -
much less recover - a treasure lost at an
unknown location in the abyssal depths
of the Atlantic. By operation of the law
of finds, therefore, the Central America
and its gold was exclusively the property
of its finders. Columbus-America Dis-
covery Group v. The Unidentified,
Wrecked and Abandoned Vessel, 742 F.
Supp. 1327 (E.D. Va. 1990).

Ironically, the reversal of this decision
would come only as a result of the con-
temporaneous modern-day legal battle
over title to another Civil War era ship-
wreck, a contemporary tragedy on the
scale of that of the Central America.

1. The Battle Against the State

The Presidential election of 1860
found the nation bitterly divided over
the issues of slavery and states’ rights. In
Illinois these issues were framed in a
series of famous debates between the
Democratic candidate, Stephen Douglas
and the Republican, Abraham Lincoln.
In neighboring Wisconsin, the Repub-
lican governor Alexander Randall refused
to enforce the Fugitive Salve Act. This
set off a feud with the Irish Democratic
state militia in Milwaukee, who believed
their governor’s orders to be treasonous.
In retaliation, Randall stripped the mili-
tia of their arms. To raise the money
with which to re-arm themselves, the

The luxurious sidewheel steamer Lady Flgin at the quay in Chicago,
the day hefore her fateful collison on Lake Michigan.

Irish militia and their Democratic sup-
porters chartered the luxurious side-
wheeler, Lady Elgin, to steam south on
Lake Michigan to attend a Chicago rally
for Stephen Douglas.

The rally was a great success and early
in the morning of September 7, 1860,
the Lady Elgin was headed north on the

Lake in the midst of a violent squall. In
the driving rain and poor visibility the
steamer was suddenly rammed amidships
by the south-bound lumber schooner
Auwugusta. The Augusta disengaged and
sailed away into the night without stop-
ping to render assistance to the stricken
sidewheeler.

Without interior bulkheads to staunch
the water pouring into her, the Lady
Elgin was doomed. The wooden vessel
broke apart as she sank, scattering her
wreckage - including the ship’s equip-
ment and lavish fittings, the armament
and musical instruments of the militia
and their military bands, and the personal
belongings of hundreds of passengers -
across a wide swath of Lake Michigan.
Dozens of horrified survivors clung to
the Lady Elyin floating hurricane deck as
it drifted with the storm toward the dis-
tant shore, only to drown in the ragin
sutf near Waukegan, Illinois. '

In one of the Great Lakes’ greatest dis-
asters, more than 300 of the nearly 400
people on board the Lady Elgin perished
that night. So many of the dead were
prominent Irish politicians from Mil-
waukee that the catastrophic sinking re-
sulted in a shift in the political power
from the Irish to the Germans in that city,
a cultural orientation that endures to the
present day. Yet, like the loss of the
Central America only three years before,
the maritime tragedy was shortly to be
subsumed by the imminent commence-
ment of the Civil War.

In 1989, after years
of archival research and
months on Lake Mich-
igan towing sidescan
sonar, Chicago salvor,
Harry Zych discovered
the debris field of the
Lady Elgin. Pleading
the alternate theories
of the law of finds and
salvage, Zych filed an
admiralty arrest in rem
of a collection of arti-
facts that he had recov-
ered from the ship-
wreck site. But as the
wreck lay in Illinois
waters, Zych’s claim of
title was contested by the State of Illi-
nois. Because the U.S. Constitution’s
Eleventh Amendment prohibits a federal
court from holding jurisdiction over a
non-consenting state, Illinois asserted its
sovereign immunity, alleging that it
could not be bound by any determina-
tion of title by the admiralty court.
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Ilinois further reasoned that if the
Lady Elgin was abandoned and embed-
ded in the lake floor, it was state proper-
ty. This was due to the embeddedness
exception to the law of finds: abandoned
property buried or embedded in the soil
belongs to the land owner and the “find-
ers, keepers” doctrine does not apply.
Moreover, the embeddedness exception
had recently been codified by federal leg-
islation, The Abandoned Shipwreck Act
of 1987, (“ASA™), 43 U.S.C. 2101 ez seq.

In light of the State of Illinois’ oppo-
sition, Zych’s attorney, Paul Keller, real-
ized that the best chance to acquire title
to the Lady Elgin was by operation of
the law of salvage: that is, to prove that
the shipwreck had never been aban-
doned, and thus, was subject to neither
the embeddedness doctrine or the ASA.

Zych’s research had shown the side-
wheeler to have been insured by the
Aetna Marine Insurance Co., which
today is a part of the Philadelphia-based
CIGNA Insurance Companies. A thor-
ough search of the CIGNA archives
revealed a series of letters from the cor-
porate leaders to its field agents in
Chicago which discussed the Lady Elgin
disaster. Those letters showed that the
marine insurer had in fact underwritten
the vessel and her cargo and had paid all
of the claims of loss made against the
insurance policy. Moreover, Aetna, albeit
in 1860, had specifically instructed its
agents ot to abandon the shipwreck.

Armed with such authenticated docu-
mentation - the sort of proof of title
unavailable to the insurance consortium in
the Central America litigation - Zych
formed the Lady Elgin Foundation, a not-
for-profit corporation whose goal was to
recover and preserve the artifacts from its
namesike shipwreck and donate them to a
museum in the Chicago area. Agrecing to
split the artifacts salvaged on a percentage
basis, the Foundation contracted for the
salvage rights to the Lady Elgin from
CIGNA, which, in turn, would cover the
legal costs incurred by the Foundation in
proving its tdtle to the shipwreck.

Another attorney was needed to rep-
resent the Foundation’s interests. Keller,
like me, a recreational diver and amateur
underwater archaeologist who also rec-
ognized the importance of the legal
issues implicated in the Lady Elgin litiga-
tion, had expended considerable energy
in providing pro bono publico representa-
tion to Zych. Given my experience in
shipwreck diving and salvage litigation,
my keen interests in exploring the his-
toric shipwreck on the bottom of Lake
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Michigan, and my proximity to CIGNA’s
headquarters, I agreed to represent the
Foundation.

I obtained an affidavit from Zych to
the effect that the widely-scattered debris
field of the Lady Elgin could not have

been discovered but for the advent of .

sophisticated sidescan sonar which could
distinguish the shipwreck’s artifacts from

The stuff of dreans. reasurellof the 1622 Samsh galleon Atocha off
the Florida Keys. A chest of silver ingots lies open on the right, next

t0 a treasure chest of silver pieces of eight.

the natural rocky bottom of Lake
Michigan. The affidavit combined with
the insurer’s archival documents support-
ed the Foundation’s assertion that the
wreck had never been abandoned - and
until very recently, could not have been
discovered - by its subrogated owner,
CIGNA. As the Foundation now held
CIGNA’s salvage rights, it was the lawful
owner of the Lady Elgin, irrespective of
any assertion of sovereign immunity from
the federal court by the State of Illinois.
United States District Judge Ilana
Rovner agreed and declared the Lady
Elgin to be the exclusive property of the
Foundation. Zych v. The Lady Elgin, 755
F.Supp. 213 (N.D. Il{. 1991). On
appeal, the Seventh Circuit affirmed, but
held that, by virtue of the Eleventh
Amendment, the admiralty court’s adju-
dication of title was not binding upon
the State: such a determination of own-
ership between the Foundation and
Illinois would have to take place in state
court. Zych v. The Lady Elgin, 960 F.2d
665 (7th Cir. 1992). The ongoing legal
battle over the historic shipwreck has
now been joined in the Circuit Court of
Cook County in Chicago; the Foun-
dation has obtained a preliminary injunc-
tion, which suggests that it may prevail
and be granted clear title to a spectacular
collection of artifacts so evocative of the
schisms tearing apart a nation on the eve
of civil war, People v. Zych, et al. No. 92-
3762, ___ N.E.2d ___, (1ll. App. 1992).

The admiralty court’s decision in the
Lady Elgin litigation proved timely for
the insurance consortium appealing the
award of title to the Central America
and its golden trove to its finders pur-
suant to the law of finds. On appeal, the
Fourth Circuit found the law of finds
inapplicable to a shipwreck that indis-
putably had been insured. Applying in-
stead the law of salvage, the
Court of Appeals held that its
insurers were entitled to some
percentage of the value of the
gold whose loss they had
underwritten a century and a
third ago. Nevertheless, the
Fourth Circuit ruled, Colum-
bus-America was entitled to a
salvage award, to be estab-
lished on remand to the ad-
miralty court; the award
would constitute the lion’s
share of the priceless treasure
and artifacts the salvors had
recovered from the ocean’s
depths. Columbus-America
Discovery Group v. The Un-
identified, Wrecked and Abandoned
Vessel. 974 F.2d 450 (4th Cir., 1992)

Two Civil War era tragedies, each
with lasting historical repercussions. Two
contemporary underwater discoveries,
both resulting in protracted litigation
over ownership and salvage rights. And
the resolution of each case would be
drawn, in part, from the legal repercus-
sions of the other, as the once-forgotten
maritime disasters would resonate again
over the intervening century.

IV. The Constitutional Battle

In April 1868, a nondescript Great
Lakes steamer, the Seabird, was on her
first run of the season. Because of the
frigid April air on Lake Michigan, a
coal-fired stove was lit to heat her main
cabin that night. In the morning, a
porter attempting to dump the glowing
embers overboard carelessly threw them
into the wind, which carried them back
onto some varnished tubs stored on the
Seabird’s deck. The freshly-painted
wooden steamer was rapidly engulfed in
flames; her frantic passengers and crew
faced the terrible dilemma of instant
death by fire, or a slightly more pro-
tracted, but no less certain death in the
icy waters of the lake. Only two of the
200 on board survived. The Seabird was
uninsured; her destruction and the terri-
ble loss of life would slip into obscurity
until 1989.

During his extensive sonar searches of
the Illinois waters of Lake Michigan
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while seeking the Lady Elgin, Harry
Zych also discovered the Seabird’s
remains. Ironically, this vessel, of dubi-
ous historic or archaeological signifi-
cance, may nevertheless be the catalyst
for legal precedent of even greater im-
portance than that established in litiga-
tion over the disposition of the better-
known shipwrecks of her era. When initi-
ating legal action for title to the Lady
Elgin, Zych filed a separate admiralty
claim #» »em upon the Seabird, the litiga-
tion over which, in spite of the apparent
similarity to the Lady Elgin case, in fact
presented distinct Jegal issues.

As an uninsured shipwreck with no
extant owner, reliance by the plaintiff on
the law of salvage was pointless: the
Seabird had long since been abandoned.
The State of Illinois, in contesting
Zych’s claim of title in the federal court,
could in this instance rely upon the
Abandoned Shipwreck Act (“ASA”), a
law which had yet to be tested for con-
stitutionality.

The ASA - a controversial statute
that required nine years of Con--
gressional debate before passage - grants
title to the states to all abandoned or
embedded shipwrecks within inland
waters (i.e. lakes, rivers, and bays) or
beneath the territorial seas, the seaward
limit of a state’s jurisdiction. The ASA’s
potential constitutional defect lay in its
abolishing the application of the law of
finds or salvage to any such shipwreck,
effectively precluding a discoverer from
filing an admiralty claim upon a ship-
wreck within state waters. Because the
source of the federal courts’ exclusive
admiralty jurisdiction is the Consti-
tution itself, legislation that unduly re-
stricts the judiciary’s central function of
promoting the uniform application of
law to traditional maritime activities is
unconstitutional.

The Seabird litigaton would attract a
host of amici curine on both sides of the
central constitutional issue, myself and
several of my salvage clients among
them. As the case unfolded, a series of
briefs was filed by the various litigants
and interested parties raising several
arguments defending or challenging the |
constitutionality of ASA. Those who had
led the opposition to the enactment of
ASA - salvors, treasure hunters, and
recreational divers - felt that the ASA’s
abrogation of their traditional recourse
to the admiralty court to determine tite
or salvage rights to shipwrecks they had
discovered constituted unconstitutional
tinkering by the legislative branch with



the function and authority of the federal
judiciary. The ASA proponents - primari-
ly governmental entities and profgssional
archaeologists - on the other hand, had
championed the legislation as merely
confirming the states’ title to historic
resources and the only effective means of
ensuring protection of shipwrecks from
those whom they perceived to be looters
and profiteers.

District Judge Rovner - who was also
hearing the Lady Elgin case - initially dis-
posed of the Seabird litigation by finding
the shipwreck, whose location in state
waters had been established, lkely to be
embedded in the lake bottom. The
judge then reasoned that either the em-
beddedness exception to the law of finds
or the ASA gave the state a legally cog-
nizable claim of title, which thereby trig-
gered Illinois’ Eleventh Amendment
immunity against suit in a federal court.
As Illinois was the only other possible
party with an interest in the ownership
of the Seabird - and the court was pre-
cluded from holding jurisdiction over a
non-consenting state - the admiralty
court dismissed the case without preju-
dice - and without determining the con-
stitutionality of ASA. Zych v. The Seabird,
746 E.Supp. 1334 (N.D. Ill. 1990).

The Seventh Circuit reversed and re-
manded, holding that the admiralty
court could not merely assume the wreck
to be embedded in the bottom. If, on
remand, the Seabird was found to be
embedded, then the district court would
have to squarely address the constitu-
tionality of the ASA, the enactment of
which precluded the states from assert-
ing ownership based upon the embed-
dedness exception to the law of finds:
the ASA had, in effect, codified that doc-
trine. Zych v. The Seabird, 941 F.2d 525
(7th Cir. 1991).

On remand, Judge Rovner upheld the
ASA, finding that it did not impermissi-
bly restrict federal admiralty jurisdiction.
The finder/salvor could stilf arrest a ship-
wreck n rem; the admiralty court’ first
function would be to determine aban-
donment. Because the statute only ap-
plied to abandoned shipwrecks, it did not
affect claims such as those of the insurers
of vessels like the unabandoned Central
America (had it been located within state
waters) or the Lady Elgin, which were
still subject to the law of salvage.

‘The district court reasoned that the
application of ASA to abandoned ship-
wrecks did not actually effect any change
in the outcome of litigation between a
state and a finder. Under either the

embeddedness exception to the law of
finds (combined with the state’s immu-
nity from suit in federal court), or pur-
suant to the newly-enacted legislation,
the ultimate result was the same: the ad-
miralty court would have to dismiss the
action for want of jurisdiction. Thus,
Judge Rovner determined, the ASA
worked only at the margins of the feder-
al courts® admiralty jurisdiction, an area
within which Congress could clarify the
reach of federal jurisdiction without run-
ning afoul of admiralty’s central concern
with promoting uniformity in essential
matters of a maritime nature. Zych v. The
Seabird, No. 89 C 6502, ___ F. Supp.
__.(Dec. 21,1992).

The Seabird litigation is destined, at
the very least, to return to the Seventh
Circuit Court of Appeals, and perhaps, if
the result is the invalidation of the ASA,
the case is likely to rise to the
United States Supreme Court.
The ultimate irony for the
archacologically insignificant
shipwreck would be that the
Seabird’s sinking may be better
remembered by late twentieth
century admiralty practitioners
than it ever was in Abraham
Lincoln’s home state, a land
already overburdened with
sorrow when, on a cold April
morning in 1868, two hun-
dred persons met their fate in
Lake Michigan’s frigid em-
brace.

V. The Battle for the Bell

The War Between the
States was fought on both
land and sea, and perhaps to
the surprise of many, across
the world’s oceans. Because of
the vast superiority of the
Union Navy, and its blockade
of Southern ports, which
strangled the commerce upon
which its cotton-based econo-
my relied, the Confederacy
resorted to the clandestine
construction of naval vessels in
ostensibly neutral British ports. One
such vessel, the Confederate States Ship,
Alabama, was the most responsible for
bringing an international flavor to the
Civil War.

In 1862, a newly-constructed mer-
chant vessel surreptitiously left Liverpool
for the Azores Islands, where it ren-
dezvoused with Alabama attorney and
former U.S. Navy officer Raphael
Semmes. Armed with artillery and gun-
powder, the vessel was rechristened the
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C.S8.S. Alabama. Its mission: to wreak
havoc among the Northern merchant
marine and whaling fleet. Under
Semmes’ masterful command, for the
next two years the Alabama was feared
the world over as her commerce raiding
activities resulted in the capture or de-
struction of 62 Yankee vesscls.

It was a record unsurpassed in naval
warfare before or since. Like modern-day
reflagged Kuwaiti oil tankers, U.S. mer-
chantmen cowered under foreign flags.
Fully half of the Union Navy was en-
gaged, at various times, in trying to track
down and destroy the Alabama, whose
piratical mission took it from the North
Atantic to the Gulf of Mexico, the Cari-
bbean Sea, the South Atlantic and In-
dian Oceans, the South Pacific and
South China Sea, and eventually, in
June, 1864, to temporary refuge in the

A diver explores the propellor of the liner Proteus, wrecked
in North Carolina’s "Graveyard of the Atlantic".

harbor of Cherbourg, France. But
before the Alabama could take on
badly-needed fresh supplies and gun-
powder, the U.S.S. Kearsarge appeared
off the harbor and challenged the
Confederate commerce raider to battle.
On Sunday, June 19, with thousands of
French spectators lining the shore, the
famous duel between the American war-
ships was fought in the English Channel,
in international waters just beyond
France’s three mile territorial sea.
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