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Your associate likes the look of the firm's benefits,
your junior partner likes to look after his investments,

and you'd like to look into rollovers.

You're definitely doing something different
with this year's bonus.

The firm is ready for a new computer system.
And a loan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It's time you talked with a private banker
from Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement benefit plans.

If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855.
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, A private "equity" country club Presidential community Offering championship golf, tennis and swimming on 350
acres of open meadows, gentle hills & maturestands of trees, just one mile from the ocean and beach. From the
seclusion of the'golf course to^tfefeejy^ement of the boardwalk, Kings Creek is the perfect iamilyjolf resort,

For more information call, individual and corporate membership sales (302)227-8951, HomeSite sales (302)227-4691.



You need accurate
diagnoses fast

and we offer nine
as-good-as-it-gets

modalities from eight offices.
Diagnostic Imaging Associates

offers the complete range of diagnos-
tic tests including high-field MRI,
nuclear diagnostic studies and SPECT
imaging, CT scan, low-dose mammog-
raphy, OB and general ultrasound,
fluoroscopy and general radiology.

You need the best diagnostic
support with accurate and thorough
reports. Our radiologists work with the
highest quality equipment for the

clearest images. Our facilities include
two GE® 1.5 Tesla High-Reid MRI
scanners, two high-resolution CT
scanners, 3-D reformation ISG®
workstation, Toshiba® 901 nuclear
camera with SPECT capability and
CGR Senographe® low-dose mam-
mography.

Our eight DIA offices have an
on-staff radiologist to make wet
•readings and on-the-spot changes to

clarify your diagnosis. Because we
work with the best equipment
available, the expertise and speed of
our radiological reports are of the
highest order.

Talk to us about the most
comprehensive radiology studies in
the area that will enhance your prac-
tice. Call (302) 368-9625 and ask
Deirdre O'Connell about our mem-
bers' services and how you'll benefit.

Diagnostic imaging Associates
Omega Imaging Associates • L-6 Omega Professional Center • Newark
Omega Magnetic Resonance Imaging Center • L-6 Omega Professional Center • Newark
Omega Nuclear Diagnostic Center • K-15 Omega Professional Center • Newark
Omega Medical Center • K-15 Omega Professional Center • Newark
Undell Radiology • Suite 11 • 1601 Milltown Road • Wilmington
Undell CT Imaging • Suite 13 • 1601 Milltown Road • Wilmington
Brandywine Imaging Center • Suite E l • Foulk Plaza • 701 Foulk Road • Wilmington
Wilmington Magnetic Resonance Imaging Center • 1020 Union Street • Wilmington
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OMEGA MEDICAL CENTER • OMEGA MEDICAL CENTER • OMEGA MEDICAL CENTER

DON'T USE YOUR COMPANY'S
OCCUPATIONAL HEALTH

DOLLARS TO DRAG ALONG
SERVICES YOU DON'T NEED.

You don't need eight floors of expensive hospital. Or
operating rooms. Or 24 hour-a-day emergency care. What you do
need is affordable industrial, occupational and corporate health
packages tailored to your company.

For seven years, Omega Medical Center has been providing
low-cost, customized health packages for over 500 national and
area companies. We offer >• physical examinations (including
pre-employment, executive, DOT, periodical and workmen's
comp) >• EKG and stress testing > drug screening >• radiology
>• lab studies > pulmonary function >• asbestos screening with
class B readings >• respirator certification >• vision testing and
> audiometry. Our professional staff is also familiar and effective
with government and OSHA regulations.

Omega Medical Center has skill, experience and facilities
located all under one roof. Pick up the phone and call Deirdre
O'Connell at 302 / 368-5100 to see what Omega MedicalCenter
can do to eliminate the drag on your company's dollars.

Ask about our mobile testing and on-your-site services.

j Medical Center
Omega Professional Center • 15 Omega Drive, Building K • Newark, DE 19702
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If Time Equals Money, it Pays
to Spend it Wisely.

Whehen too many demands on your time keep you
from effectively handling your financial affairs, it is
time you realized the advantages of a Delaware Trust
Private Banker.

Delaware Trust devel-
oped the first Private
Banking Division
in this region over a
decade ago; provid-
ing clients with the
utmost in sophisti-
cated banking services
and confidentiality.
Many prominent
families throughout
Delaware and the
United States have
benefited from our
seasoned approach.

Our Private Banking
Officers make it their
business to know and
understand the needs
of our clients, provid-
ing a personalized plan to assist in achieving your
financial goals.

Acting as liaison with all divisions of the bank, your
Private Banking Officer affords you the convenience of
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one bank, one contact. Also, a bank within a bank,
our Private Banking Division offers you exclusive access
to a special suite of offices, along with your own teller

to assist in conduct-
ing your banking
transactions.

We are at your ser-
vice anytime of the
day or night; wherever
and whenever you
need us. In fact, we
are there even when
you are not. While
out of town on busi-
ness or vacationing
abroad, your Private
Banking Officer can
tend to your Delaware
Trust financial mat-
ters in your absence.
And we respond
quickly should any
complex financial
situations arise.

Clock courtesy of Hagley Museum and Library.

Not everyone requires this extraordinary attention and
Highly personalized service. If you are someone who
equates time with money, contact our Private Banking
Division at (302) 421-7450.

Where people make the difference*

DELAWARE TRUST
Member FDIC



DITOR'S PAGE

I n introducing this issue, I note an article that does not appear. Jan Bove died this fall while working on that article. It was
intended to review steps taken by the Bar Association and the Delaware Supreme Court to ensure the high standards of competen-
cy to which we aspire. The article would have discussed the Court of Judiciary Rules of Procedure; Delaware Lawyers Code of
Professional Responsibility; Rules for Mandatory Continuing Legal Education; the Professional Guidance Committee; and the
Committee on Specialization. Jan's proposal led directly to the development of the themes in this issue. We therefore, dedicate this
issue to Jan's memory.

In this Bar's tradition of introspection we look at the state of the profession today and in the future. We Delaware lawyers are
proud of the collegjality and professionalism of our Bar. Yet, the growth of our Bar has left the door ajar to infiltration of tactics
and demeanor we generally renounce. All too often (in fact once is too often) litigation takes the tone of a street fight in which
lawyers "slug it out" as much on their own behalf as that of their clients. Behavior of this kind will force us off the pedestal to
which we aspire as professionals and leaders in our community.

It is incumbent upon all of us to maintain the collegiality and cooperative nature of our Bar. The growth of our Bar, however,
has created problems. No longer do we know all the lawyers at the Bar. Similarly, a host of new "professional" problems exists for
the sole proprietors who are struggling daily to maintain their practice of law. We must continue to consider the full range of prac-
ticing attorneys in defining and evaluating our a profession.

We, as individuals, must cooperate; so too must the institutions that make up our profession. We are proud of the historic part-
nership between Bench and Bar to further the course of justice in Delaware. That partnership must continue to lead the fight for
justice by developing innovative techniques to allow the efficient and just handling of the Courts' caseload.

In many ways, the "decline in professionalism" mirrors the increased divisiveness and intolerance in our society. We as lawyers
and as leaders in the community must work to increase tolerance towards the viewpoint of others and acceptance of consensus and
compromise.

— — Lawrence S. Drexler

Fast Hardware - Powerful Software
Get it Together!

Introducing the total Windows computing solution.

• Intel 80386SX processor
• 20 MHz processing speed
•4MB RAM
• 89 MB hard disk drive
• 5.25" & 3.25" floppy drives
• Super VGA monitor
• MS DOS 5.0

:i • Windows 3.0
• Microsoft Mouse

The
Microsoft
Office

• Microsoft Word for Window.
A powerful word processing program.

• Microsoft Excel for Windows.
A stunning presentation graphics program.

• Microsoft Mail windows Work station.
An electronic mal solution for PC networks.

Ease, power and speed. That's the total Windows computing system.

MICRO MflSTBtf
18BouldenGrde

New Castle. D€ 19720

> , Call for training
sessions on all

Microsoft applications.
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ANNIVERSARY THOUGHTS
'D'oiivenons nous? Que sommes nous? Ou allons nous?'

X he next issue of this journal in June, Volume 10, Number 2, will mark the completion often years of
our continued publication. That issue will be devoted to employment law, not labor law, for I am talking
about something new and perhaps larger tJian that recognized and well established branch of practice.

We shall be dealing with the novel liabilities that now lurk in the improvidendy managed work place.
These promise to become one of the great professional growth industries of the crabbed and troubled
nineties. Such a new but indisputably important subject is fitting for a tendi anniversary issue, reminding us
that our profession is always in a state of impermanence in which the versatile principles of the Common Law
successfully deal with social urgencies that would have seemed bizarre occasions for legal services a mere
decade ago. Modern industrial society is protean and the law democratically and faidifhlly reflects die certain-
ty of change. In the June issue we shall also examine what we have talked about in these pages over the past
ten years, and, incidentally, thereby examine ourselves as professionals repeatedly adapting our skills to the
excitement and challenge of doing justice in a volatile society.

In the Museum of Fine Arts in Boston, Massachusetts you can view what is perhaps the greatest of Paul
Gaugin's Polynesian paintings, a stunning mural exploration of the human mystery, "D'ouvenons nous? Que
sommes nous? Ou allons nous?" (Where do we come from, what are we, and where are we going?) Our
tenth anniversary furnishes a useful occasion for asking these questions in a self-examination that every con-
scientious professional must make, a deeper and more fundamental inquiry than the essentially technical
ruminations about our daily work.

Where do we come from? The first ten years of this magazine have provided a considerable body of histor-
ical study about our origins as lawyers and judges and the institutions within which we function.

What are we? Consider the issue you hold in your hand.
Where are we going? We undertake to pursue that exciting exploration, just as we have done for a decade.
I should like to dwell a little on the middle question (the subject of this issue) because uncertainties about

our identity as professionals or artisans arise daily.
Back in the fall of 1950 I was enrolled at Harvard Law School. At that time Harvard was playing host to a

sabbatical visitor from Oxford, a lady infinitely knowledgeable about the medieval development of the com-
mon law, whom I shall call for the purposes of this account Dame Millicent Bradshaw. Although Dame
Millicent was shedding her radiance on the government department, and not on the Law School, my profes-
sors cited her works in hushed reverence, excessive even for that rabidly Anglophile academic community.

Shortly after Dame Millicent's arrival I attended a reception held in her honor - oops! honour. In due
time I was allowed to approach the Presence, an aged, creaking specimen, the very model of a Decayed
Gentlewoman*. After genuflecting, I politely mentioned that I was attending the Law School and that sever-
al of my professors had cited her work with deep respect.

"I am surprised to hear that, because my work is scholarship, whereas law is a trade.'" This charming
speech was delivered in an excruciating English accent, dripping refined contempt.

Determined to be no less courteous than she had been in her graceful tribute to my intended calling, I
gallandy resisted the urge to kick the old bag down a flight of uncarpeted stairs. In all seriousness I am con-
vinced that Dame Millicent meant no harm and was merely indulging in a bit of leaden humor typical of aca-
demics, and I accuse her of nothing worse dian arthritic playfulness. Still, her remark continues to rankle
because it reflects our deepest insecurity. Elsewhere in this issue Judge Adams notes the continuing tension
between the idealistic and the opportunistic. It is always with us. Nonetheless I believe we continually justify
our claimed status as something more than merchants of litigation, because ours is a learned and versatile dis-
cipline diat separates a true profession from a mere trade and which enables us to respond and do justice in
an ever changing society. And with that definition in mind, it seems to me that every issue of this magazine,
not just this one, is about professionalism in an ultimate sense. The past, the present, and change. The one
constant is our unending commitment to justice, even when that aspiration may momentarily exceed our
achievement.

We shall be talking more of these topics in June. We look forward to seeing you then.
William E. Wiggin

* "decayed gentlewoman", a wonderfully odd, even eerie, English expression I treasure for its piquant
aroma of well-bred putrefaction.
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THE LEGAL PROFESSION:
Where is it Headed?

T he following speech, delivered by The
Honorable Arlin M. Adams, at the
November 1991 luncheon meeting of
the Delaware State Bar Association is

as timely and pertinent to the theme of this
issue as the most fortunate editor could
dare to hope for.

Judge Adams, now retired from the
United States Court of Appeals, Third
Circuit, serves as counsel to the Phila-
delphia firm ofSchnader, Harrison, Segal
& Lewis.

Not too long ago, I would have
begun a speech discussing the future of
the legal profession by denouncing the
seemingly never-ending growth of the
big firm, profit-oriented attitude prevail-
ing among those practicing law. Now,
the days of geometrically-growing firms
that function somewhat like Fortune
500 corporations appear to be num-
bered. The recession is not just hitting
our clients; it is hitting our practices as
well. What does not seem to be disap-
pearing is the single-minded attention to
the bottom line that is causing our pro-
fession to neglect its duty to society.

All professions, especially one as central
to American life as the legal profession,
should undergo a continuing process of
self-evaluation. Any group that ignores
this sometimes painful exercise loses much
that makes it a profession. As Webster's
Dictionary describes it, a profession "has
for its prime purpose the rendering of a
public service." Our commitment to that
purpose has changed as much in the last
forty years as our practice has.

Illustration by Dan Yaccarino

• The decline in professionalism has
occurred, at least in part, because of the
emphasis in today's practice on large
transactional matters at the expense of
individual client service. This change too
often undermines the values that define
professionalism. The results of this trans-
formation are readily apparent in how
the typical law practice has changed.

A decade ago, single practitioners and
small groups of lawyers dominated the
practice. A firm with 20 or 30 lawyers
was considered large. Today, firms with
more than 200 lawyers are not unusual,
despite the fact that firms are not
expanding as rapidly as in the recent
past. In 1975, only four firms with more
than 200 lawyers existed in the United
States, and they were viewed with skepti-
cism. In contrast, a recent survey report-
ed in excess of 200 firms with more than
200 lawyers, and there is far less reserva-
tion about the wisdom of the large firm
as a legal institution.

Although the number of small firms is
dwindling, the success of big firm prac-
tice is being brought into question. In
the past two years, many large firms have
been discharging associates, and some-
thing previously unheard of, terminating
partners. And just last month, a presti-
gious Boston firm filed for bankruptcy.

In addition to the financial instability
of these firms, lawyers in general are feel-
ing unsteady. Survey after survey has told
us that lawyers as a group are unhappy
with their practices and their lives. A
recent American Bar Association survey
of the Young Lawyers' Division reported

that only 20% of young attorneys are
happy with their jobs. The National Law
Journal related that lawyers at big firms
in the Northeast are among the unhappi-
est in the country. Symptoms such as
these should not be disregarded.

The expansion to large, institutional-
ized practice has been made possible
principally by three developments in the
way lawyers are trained and work.

The first is the proliferation of lawyers
and law schools. The number of lawyers
in the United States has doubled since
1970 and is now more than 800,000.
This year, a record 96,000 students have
applied to law schools across the coun-
try. Many law schools have expanded
their classes in order to accommodate
this increasing influx.

A second factor allowing larger firms
is the fees that these firms charge. This
development is especially pertinent to
the transactional nature of the practice.
Forty years ago, the cost and time spent
on legal services were a negligible part of
business decisions. Today, consideration
of legal fees is a major factor in many of
these transactions.

For instance, a Missouri family-owned
a company that produced an ant killer.
The EPA began to question its safety
around children. The company hired a
prestigious Minneapolis firm to represent
it at hearings. Ultimately, this company
that originally complained that it could
not handle a bill for $100,000, was
given one for $457,000, and now faces
bankruptcy.

Concentration on profit-maximization

DELAWARE LAWYER



provides less and less time for lawyers to
spend on public and professional activi-
ties. Obligations to the community and to
the profession are subordinated when
cqnstant attention must be paid to mone-
tary concerns. And, as the economy has
worsened, the result has not been a re-
affirmation of the values of the profession;
to the contrary, large firms have trimmed
their commitment to pro bono work
because of its effect on the bottom line.

The third element permitting the
growth of large firms is the level of spe-
cialization now required. At one time a
lawyer may have dealt with a number of
different types of matters. Today's young
•lawyers are required to specialize almost
immediately. Sizable firms generally are
organized into departments practicing
one type of law. Differentiation of the
legal labor force is essential to sustain
these large organizations. But, excessive
specialization inevitably detracts from
the rich legacy of the profession.

It is now appropriate to ask what ef-
fect the confluence of these pressures has
had on the judicial system.

The structure of our courts and
judges was shaped, essentially, for the
common law practice of days gone by.
The exponential growth in litigation in
recent years has imposed a tension on
our legal infrastructure.

The number of lawsuits filed in both
state and federal courts is unprecedent-
ed. Heavier caseloads and the growing
percentage of complex, multi-party
actions create a burden that courts are
not institutionally equipped to handle.
As a result, the level of procedural abuse
of pretrial procedures has risen as well.

Until very recently, the political re-
sponse to the judicial crisis caused by the
changing legal atmosphere has been pri-
marily to add more judges to an overbur-
dened system. Thus, in 1945 there were
100 federal judges; today there are over
700. To a lesser extent, the response has
been to hire court administrators and to
install high-tech equipment. The emer-
gence of court administrators, whose jobs
are primarily to facilitate the operation of
the courts, illustrates the continuing need
simply to keep traffic moving. The ques-
tion then arises as to what effect a con-
stant preoccupation with the quantity of
judicial output has on the qualitative
aspects of that product.

The destruction and replacement of
historic doctrines of the law, I believe, is
at least a partial result. The introduction
of public issues into a judicial setting and
increased use of class-action methodolo-

gies are symptomatic of justice dispensed
in wholesale fashion. In a larger sense,
the role of judges in this type of environ-
ment has changed. The gradualism and
intellectual spirit of the common law,
where the judge performed the passive
roles of preserving legal doctrine and
pursuing thoughtful objectivity, are
often lost in today's courtroom.

The same "mass production" pres-
sure that has altered the judicial system
has changed the profession as well. A
major consequence of the shift in the
profession is the disappearance of what
may be characterized as the individual
legal personality. Legal relationships,
whether lawyer-client or among lawyers,
have become far less personal in the past
few decades.

At one time, admission to the bar
meant passage into a sort of egalitarian
fraternity. The large firm of today, how-
ever, imposes both explicit and implicit
hierarchical arrangements among its
lawyers. Under these circumstances, pro-
fessional alienation flourishes. Lawyers
who are required, even before gradua-
tion, to focus on specialties can easily
view themselves more as technicians and
less as servants of the profession and its
role in the larger community. Since the
practice in a sizable firm necessarily
involves large, institutional clients, the
real sense of inclusion and obligation to
the broader community is frequently lost.

Another aspect of the expansion of
big firm practice is that a lawyer's day-to-
day experience can be divorced from
actual contact or knowledge of the
client. Deprived of this, more and more
lawyers must find an external reason,
whether in individual achievement or
money, to gain a sense of purpose.

Perhaps even more significant than
the increasing formalism of lawyer-client
relations is the loss of community among
lawyers themselves.Tt is'not unusual —
in fact it is quite likely —-for lawyers in a
typical firm to be practically strangers.

The collegiality and democratic spirit
that once governed relations within a
firm have been replaced by bureaucratic
forms of control and frequently a some-
what oppressive "up-or-out" mentality.
The sense of individual legal personality
is sacrificed to firm identity. Moreover,
the sense of professional identity among
lawyers is often replaced by the commer-
cial exigencies of large-firm competition.
Previously, firing associates was a rare
occurrence. Now, large law firms have
been discharging young attorneys in
large numbers because they are non-

remunerative and drive down profits.
The lack of governmental and political

leadership to the nation that lawyers have
historically provided is another disturbing
sign of the transformation of our profes- ;
sion. The common law was an incompa-
rable incubator for developing the quali-:
ties and dedication that we ascribe to '
sound, progressive civil leadership. ;

Scholarship, broad vision, and equa- •
nimity — elements that marked a sue-;
cessful common law practitioner — also'
defined the hallmarks of a dedicated'
public servant. •

The large firms of today are simply
not producing this type of leadership. In
a recent year, of the nearly 11,000 stu-
dents graduating from the top law
schools, only 243 chose to begin their
careers in some type of public-interest
work. Plucked directly from school and
dropped into lucrative positions that
demand enormous commitments of time
and energy, it is not surprising that these
young lawyers might view public service
as secondary and unrewarding.

A few law schools are initiating pro-
grams to change the impression of stu-
dents that large firm practice is the only
practice. The University of Pennsylvania
has begun a program requiring students
to participate in a certain number of
hours of pro bono work in order to grad-
uate. The goal is not only to increase the
number of students choosing a public
sector job, but to encourage those who
enter the private sector to continue a
commitment to pro bono work.

The firms themselves, however, must
also share responsibility for not con-
tributing to the leadership of their com-
munities. As a young lawyer, I was en-
couraged by the senior partner at my
firm to enter public life as an opportuni-
ty to serve the public. Today, the struc-
tural and financial necessities of main-
taining a large firm create pressures that,
in turn, deter young lawyers from enter-
ing public service. Within the business
mind set of large firms, it simply is not
profitable to lend talent to the commu-
nity at large.

This attitude, I believe, will operate
against the well-being of law firms.
When lawyers toil only for profits, they
ultimately will become disillusioned.
Most of us began practice with the idea
that being a lawyer would have some
beneficial effect on society. If we wake
up one day to realize that we have been
side-tracked in pursuit of money, our
experience as attorneys will not have
proven rewarding. Perhaps that is why so
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many attorneys are reporting dissatisfac-
tion with their jobs and their lives.

The most pervasive manifestation of
this change in the legal climate is the
decline of professionalism and its replace-
ment with commercialism. If one general
theme could encompass the many chang
in our legal environment, it would be the
adoption of the mores and manners of the
marketplace at the expense of expressions
of professional affiliation.

One might legitimately ask: "What is
wrong with this?" After all, lawyering is
like any other calling: young people, it
might be argued, still choose to go into
law primarily for monetary reasons and,
more often than not, are rewarded for
that choice. I suppose that one would be
hard-pressed to persuade the general
public, whether on a street corner in
Wilmington or Peoria, that what the
practice of law is all about is not money.
But the real danger lies when those with-
in the profession are persuaded that what
it is all about is money.

Our profession occupies a key posi-
tion in a democratically organized soci-
ety. Alexis de Toqueville called it the
American "aristocracy." By this he
meant that the profession was the ele-
ment that balanced the competing influ-
ences of property and majoritarian poli-
tics. Lawyers, through due process, are
to protect life, liberty, and property. In
that sense, lawyers are the aristocratic
component that maintains the stability of
the American government, while helping
those who are abused by it. Lawyers
today seem to have no problem remem-
bering their duty to protect property; the
difficulty lawyers are having is recalling
their duty to protect those who do not
have property.

When the profession adopts too
many of the commercial aspects of busi-
ness, the civic values that lawyers should
represent are in danger of being eroded.
It is for this reason that mourning the
decline in professionalism is not merely
an exercise in sentimentality. We must
not permit the practice to become just
another white-collar industry.

A troubling aspect of this develop-
ment is the ever-present time sheet. In
large cities, some firms have begun bil-
ling on units of one-twelfth of an hour.
But the commercialization of the profes-
sion runs far deeper than distracting time
sheets or expense accounts.

The decline in professionalism has
deprived an entire generation of lawyers
of suitable role models. At the risk of
sounding nostalgic, I believe that the

profession has lost its grasp of the big
picture and of the aspects and aspirations
of the higher calling of this secular min-
istry. Senior partners at large firms fre-
quently do not attempt to reach out to
the firms' newer members to guide them
through the unfamiliar waters of prac-
ice. Instead, new lawyers are left with

tirrk^sheets to fill and stories of unpro-
ductive fellow associates being pushed
out the door.

Lawyers who are perceived as most
successful today, or at least the pnes gain-
ing the most remuneration, are those
who bring in the most high-profile
clients. Some of these attorneys do not
even practice law anymore; rather,-they
serve as magnets to lure in the work for
other lawyers. Of course, rainmaking is
necessary for any firm to survive. But
when the role model for new attorneys1 is
someone who does not practice any
longer, we can tell that the profession has
strayed from its original purpose. The
ideal of the lawyer as vindicator of the
rights vested in our civic culture is lost.

The public perception of the profes-
sion is now gained more through televi-
sion shows about lawyers than through
actual experiences with practitioners.
Television lawyers who have such little
respect for the law that they can say, "I
don't care how we come up with the
conviction, I'm going to see that she
goes to jail," are the stereotypes of what
the American public has of the typical
attorney. What could be more discour-
aging than a generation that receives its
understanding of civil rights and obliga-
tions through these spectacles?

Equally distressing is the prospect of
the profession's accepting this commer-
cialized vision of itself. Law schools,
which should be the bulwark of the lofti-
est ideals of the profession, are frequent-
ly more hospitable to hucksters or per-
sonalities of law than to the great role
models of yesteryear. When the giants of
legal history are relegated to the back of
the classroom or the rear of a bar associ-
ation meeting, it is important to consider
who is moving to the front.

This somewat disheartening picture
of ourselves has lead to the acceptance of
the appointment of Supreme Court
Justices whose key qualification appears
to be that they have expressed no opin-
ion on germane issues of today. That the
legal community, no matter what their
political philosophy, has not spoken out
against such nominations says much
about our self-image. To be sure, not all
judges in the past were the epitome of

brilliance or community leadership, but
we now seem to have entered an era
where judicial candidates who are too
intelligent are also viewed as too risky,
and therefore will not be nominated.
Where are young attorneys going to
look for heroes when members, or
potential members, of our courts have
no opinion about some of the most criti-
cal legal decisions of our time?

We must be on guard, of course, to
assure that the picture I have sketched
regarding the state of the profession is
not merely the product of an affection for
days past. But even if what I have said
can be attributed to generational politics,
there still remains the necessity to re-
examine the ideals and premises of the
profession. Even if we are not in the last
days of the principled practice of law, the
current developments, as I have sought
to describe them, deserve attention.

If there is to be a renewal of the pro-
fessional ethic in the legal community, I
do not believe it will come from any
technical adjustment in the rules. As
pointed out in many articles on over-
billing, for example, the Rules of Pro-
fessional Conduct already proscribe this
infraction. The dramatic forces at work
in the profession, both internally and
externally, will not recede through
administrative tinkering. That type of
technocratic answer does not exist and,
even if we could discover it, it recalls a
solution more representative of the busi-
ness culture. There simply is no quick
antidote to materialism.

Rather, if a reassertion of professional
faith is to occur, it must arise from a reaf-
firmation of our civic heritage. Members
of the profession, the lawyers and the
judges, must again possess a sense of
their individual legal personality and faith
in the ultimate mission of our calling.
Additional bar programs or law school
requirements may help, but by them-
selves they will not recapture the passion
and dedication of lapsed faith. The true
role of the lawyer has not changed. The
members of the profession must be will-
ing to reassume it and do so with vigor.

Law firms themselves are going to
have to shoulder some responsibility for
engendering among new associates a
commitment to serving the public,
which should be the mission of the pro-
fession. More senior attorneys should
look upon their untrained associates as
people to be molded into productive
members of the community and not as
workhorses to spew out memoranda and
fill up time sheets.
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Furthermore, there must be a
renewed sense of pride in the work that
lawyers do, not merely for its value in the
marketplace, but for its historic function
of vindicating the rights of citizens.

The changing face of the law
demands that lawyers reassert their pro-
fessional ties and responsibilities.
Members of the bar have traditionally
recognized the importance of supporting
their bar associations and continuing an
active role in legal education. Profit must
not become the primary engine for pro-
fessional success.

Despite my somber tone, I am not
completely discouraged. Although many
of us have halting doubts about recent
developments, I believe the profession
can still fulfill what is highest in the
yearnings of the human spirit. Prac-
titioners still abound whose sole practice
is helping those in need. Law schools are
recognizing the omission of a dedication
to public service in their programs and
are seeking to remedy it.

There is no finer group of lawyers and
judges in the nation than those represent-
ed here today. I have complete confidence
that each of you, your firms and associates
will continue your efforts to infuse our
profession with the commitment to the
public that has always distinguished our
profession from merely a trade.

..._,,

Arlin M. Adams, a, native Philadelphian,
is a graduate of Temple University and
the University of Pennsylvania Law
School. He practiced with the firm of
Schnader, Harrison, Segal & Lewis from
1947 to 1969 when he was named to the
United States Court of Appeals for the
Third Circuit. In 1987 he retired from
the bench and rejoined his former firm as
counsel.



Courts and Science
The Burden of Technology

E,mvironmental
tort and product liability
jcases contain at least
two common elements

that pose special challenges
to the court system: they
usually involve harm to a
large number of present

or potential plaintiffs and
their technical complexity

requires factual determina-
tions beyond the every-
day experience of both

jurors and judges.

A distinguished jurist considers the chal-
lenge to conventional justice posed by
technological and, particularly, envi-

ronmental issues and the prospect of the
consequent transformation or crippling of
the litigation system as we know it.

As the 1990's unfold, two develop-
ments, one political and the other tech-
nical, portend significant challenges to
the operation of state judicial systems.
From the political or jurisprudential per-
spective, the "new federalism" promises
to place additional dispute-resolving
responsibilities on state courts. Not only
has the United States Supreme Court
approved, indeed encouraged, the states'
experimentation in areas heretofore con-
sidered within the federal preserve, but
legislative proposals under current
review, particularly those seeking to nar-
row diversity jurisdiction, are likely to
reallocate the distribution of caseload
between state and federal courts. This
development promises to place addition-
al burdens on state courts, both trial and
appellate, which are already facing new
challenges in their traditional role as pri-
mary arbiters of substantive tort law.

Moreover, recent technological devel-
opments in both the.substantive tort law
and evidentiary methods will serve to
complicate the increased caseload burden
on state courts. This article presents an
overview of some of those developments
and their expected impact. These devel-
opments will be categorized as either
substantive, i.e., forming a basis for liabili-
ty, or evidentiary, i.e., affecting the
method of proving underlying claims.
The Traditional Role of the Courts

Perhaps in no other area of substan-
tive law have state courts played a larger
role than in the law of torts or civil

wrongs. Although statutory standards
exist, principally in the area of motor
vehicle operation, the bulk of tort law
has its genesis in the common law and
has evolved through judicial decisions.
The genius of the common law is said to
be its ability to accommodate its precepts
of legal responsibility to changing cir-
cumstances. Principles of negligence,
proximate cause, and foreseeability that
evolved before the industrial revolution
found ready application to claims arising
out of self-propelled vehicles and even
today provide guidance in cases involv-
ing mass transit and commercial aircraft.
Litigation arising out of disastrous trans-
portation accidents may involve huge
damage claims but it nonetheless impli-
cates basic principles of negligence and
causation and involves a fixed number of
parties; thus, it remains within the com-
prehension of most judges and jurors.
With the advent of claims arising from
product liability and toxic and environ-
mental torts, however, tort litigation has
taken on an increasingly technical aspect.
The advent of these technologically-
based claims has not only taxed the abili-
ty of the court system to process the
sheer bulk of such litigation — consider
the problems posed by asbestos claims -
but it also threatens to create a knowl-
edge gap. As emerging branches of sci-
ence lead to technological applications in
such arcane areas as genetic engineering
and organ transplantation, the ability of
jurors even to understand evidence is
being called into question.

Of equal concern Is the ability of
judges, both trial and appellate, whose
education and professional orientation
may be grounded primarily in the human-
ities, to define the admissibility of scientif-
ic evidence and the validity of highly tech-
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