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EDITOR’S PAGE

Legal Assistant

Certlflcate The Bar Magazine has been interesting reading as the topics usually involve

P rogram some aspect of my law practice. But, I felt that the Delaware Bar needed an issue
devoted more toward what I find most exciting, which is litigation. About ayear

¢ Approved by the and a halfago I sat next to Bill Wiggin at the annual Bench and Bar dinner me:eting
American Bar at Rehobeth Beach Country Club and raised the issue of devoting a magazine to
Association litigation. Bill appeared most responsive and asked if I would be willing to take

part in creating the issue. My response was positive though I was not quite sure

¢ Convenient Wilmington what he had in mind. This issue is the result.

Campus location

* Evening classes In trying to put together a litigation issue my purpose was to involve writers
e Can be completed in 18 from all three counties who have not submitted articles in the past. Additionally I

months wanted to present to our membership a nuts and bolts approach to courtroom
issues. I encouraged the writers to explain how they would solve the practical

* Taught by members of problems of case presentation.

the Delaware State Bar

A iation

o It has not been as easy as I had hoped in obtaining the articles from my fellow

Call for a attorneys, however, those that did accept the challenge have done a com-
program brochure: mendable job and I truly appreciate their hard work.
302/573-4435
~ A.Richard Barros

CUWNTINUING
EDUCATION

-

GOLDSBOROUGH
COMPANY RANDOM THOUGHTS

REALTORS
— . . A . . A ) N

Throughout its short life this publication has been nothing if not eclectic. We
have ranged from “Law and the Delaware Environment” to “The Global Village”,
from “Biotechnology and the Law” to “Children at Risk”. We expect that the fu-
PROPERTY MANAGEMENT ture will encompass an even greater variety.

Elizabeth Carbine CPM

Francis W. Jester CPM This is as it should be. The concerns of attorneys must be as extensive as the

problems of their clients. No one of us, least of all the Chairman of the Board of
Editors, is able to deal acceptably with the entire realm of human knowledge.

APPRAISALS
Robert Appel SRPA Many members of the Bar have given most generously — as authors, issue
Arnold Goldsborough  MAI-SREA editors, book reviewers and in other ways. The very survival of the DELAWARE

- LAWYER depends upon a continuation of this commitment.

2115 Concord Pike

We expect the past handsome contributions of all kinds will continue. Surely,

Fairfax Shopping Center we encourage them. In particular, suggestions for themes of future issues are
575-1000 essential to the freshness and vitality of our publication. Eventually, the theme of
“Jones v. Doe Revisited” in its many disguises becomes dreary or worse.
GBD INSURANCE AGENCY
Charles Kelly VP Write us, telephone or come talk with us. Participate! Make this the publication
995-7100 of the entire Bar, not of a mere handful.

CFP
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A FULL SERVICE AGENCY... tigations, assets searches, database researches, inter-
S & H Enterprises is an experienced and trusted rogation, and statements.

investigating firm with associates and contacts INVESTIGATIVE SPECIALISTS

around the world. S & H is linked . O . i
worldwide with associate in- President John E. Slagowski is a highly-experienced
, former insurance adjustor. He brings a wealth of

vestigators and attorneys via - ! -
TELEX and TELEFAX. Hard practical experience to cases, as well as professional
instincts and ethical

copy reports are in the hands of .

attorneys and clients minutes values. His in-depth
after completion. S & H has an understanding of
impressive track record for getting insurance principles

the desired results in all types of 1nvest1gat10ns — combined with an
arsenal of hi-tech in-
HI-TECH EQUIPMENT... vestigation equipment
We have the tools and expertise to solve problems ~ — assures effective
. . , , P Headquarters - Newport, Delaware
involving workers’ compensation, employment ver- solutions.
ification, missing persons, heirs, witnesses, skips, For information on methods of opera-

surveillance, false insurance claims, character tions, cost and scheduling, please call
checks and confirmation, voice identifica- £ 302-999-9911 (in Delaware) or
tion, employment investigations, fire inves- 800-446-9911 (out of state).

Main Office: 205 N, Marshall Street * P.O. Box 12245 + Wilmington, DE 19850
Other Locations: Dover * Maryland ¢ Pennsylvania




-ZONINA”” ' GLAW—-NOLONGER*

Peter B ]ones mwl chhpmi E Berl

Bewarc to thc casual zoning practi-
tioner - the handling of zoning applica-
tions is not what it used to be! The in-
creasing sophistication of community
opposition groups, together with the
enactment of conservation-oriented
statutes such as the recent Quality of Life
legislation, make zoning litigation a
more technicalareaofpractice thanever
before. Attorneys who enter the zoning
fray find that they are suddenly thrust
into a world of comprehensive develop-
ment plans, traffic impact studies, state
and federal wetland lines, and technical
advisory committees. The presentation
of a zoning case no longer merely in-
volves showing that your client is a “nice
guy’” who is deserving of a zoning
change. Instead, the zoning attorney
must gain at least a rudimentary famili-
arity with matters which were once the
sole province of environmentalists and
engineers. This does not mean that the
attorney need becomeanexpertinthese
technical fields. But he must realize the
importance of addressing such subjects,
often through the use of expert testi-
mony as part of a zoning presentation.

The zoning attorney must also realize
the importance of not underestimating
the sophistication of zoning bodies.
Whether county or municipal, elected

or appointed, zoning officials who rule.

on such matters as changes of zone, con-
ditional uses, special use exceptions,
variances, and subdivisions, have be-

" come better educated, not onlyasto the

substantive law of zoning, but as to the
importance of their role in the zoning
process. Legal counsel who advise zon-
ing bodies would be remiss in their duty
if they did not inform their clients of the
increased scrutiny which courts are
applying to zoning decisions. It is this
scrutiny which has caused zoning
officials to apply the principles of zoning
more carefully to those applications
which came before them.

The hallmark of the zoning process is
the publichearing. Itisimportant tonote
that the public hearing following the fi-
ling of a zoning application is generally
the tip of the iceberg. A great deal of
effort can, and should, be spent not only

in preparation for thetharing itéélf, but

also in the application process. Thus, the
developer, his representatives, and his
attorney, must engage in the painstaking
and oftentimes frustrating practice of
consulting with county or municipal
planners, in order to gain some insight as
to what is likely to “fly”, and what has
absolutely no chance of getting off the

‘ground.

Having established the boundaries in
which to operate, the zoning applicant
can begin more serious planning
preparation. Engineers and related ex-
perts can be engaged for preliminary
studies and opinions, and potential
adversaries, whether they are civic
associations, business groups, or in-
dividuals, can be identified. In many in-
stances, a conciliatory approach at the
outset will yield a far more satisfactory
result than will occur through the im-
mediate establishment of an adversarial
process.

Having gauged the opposition, the
applicant is in a position to modify or
scale down his plans if the likelihood of
objection so requires. Or, the applicant
may decide that concessionswouldbe of
no value, either because in his opponent
he has met the “immovable object”, or
perhaps because a project is simply not
economically feasible if scaled down. In
cither event, all is not lost, since the
applicant has the opportunity to make
additional plans to overcome the now-

disclosed objections. And, of course, the

applicant is now poised to exercise what
is potentially a significant weapon in the
zoning process - political clout.

Zoning is an area of the law where im-
portant decisions are made by elected
public officials and their political
appointees. Itisthisaspect ofthe process
which presents the lawyer with his most
difficult decisions. The lawyer must
decide whether to become a lobbyist,
based upon the perception ofthe county
government as comprising elected
officials ordinarilyavailable for such con-
tact, or to remain the client’s attorney in
the traditional sense, based upon the
perception of the county government as
comprising individuals acting in a judi-

cial or a quasi-judicial capacity, in which
case ex-parte contacts would be in-
appropriate. Thus the question is not
simply a practical one — it hasbecome a
decision with certain ethical ramifica-
tions as well. Thus far, no situation is
known in which an attorney has been
subject to disciplinary action as a result
of contacts with elected officials with
respect to a zoning matter. If, however,
the Courts expand on the view that a
local government, when considering the
rezoning of certain property, is acting in
ajudicial or quasi-judicial capacity, such
concerns may be pushed to the
forefront.

For those who are dissatisfied with a
zoning decision, the vehicle to ajudicial
ruling has typically been a petition in
Chancery Court seeking to enjoin alocal
government from giving force and effect
to 4 zoning decision. Suchanaction must
be filed nolater thansixty (60) daysfrom
the date notice - of the decision is
published in a newspaper of general
circulation in the County. Thus the
Court of Chancery, in addition to its
recognized expertise in the corporate
field, is developing a similar history with
respect to zoning law.

A fundamental concern in deciding
whether, as a frustrated applicant, to
litigate, is the prospect of success, and
the possibility of having to go before the
very same legislative body asecondtime,
or, perhaps, at another time on an
entirely new matter. Thus, the initial
decision for the applicant is as much a
practical one as a legal one. For the
opponent, except in an unusual case,
there is generally little to lose by litigat-
ing. The mere filing of the complaint will
often stall even the most ambitious
project. And whereas it was not un-
common in the past for a developer to
respond to such a complaint with a
monetary counterclaim in an effort to
ward off the timid and faint of heart, the
newly-enacted “Citizen’s Bill of Rights
Act”! now protects individuals and civic
associations from retaliatory efforts, at
least so long as the action passes muster
under Rule 11.

Those challenging a zoning decision
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must also remain cognizant of the
general presumptions of validity which
have been enjoyed by the County gover-
nments for years. Such decisions are
presumed valid unless clearly shown to
bearbitraryand capricious. Inthe zoning
arena, arbitrary and capriciousis defined
as not reasonably related to the public
health, safety or welfare.2 Certain terms
of art have also arisen with regard to zon-
ing decisions. For example, even if the
reasonableness of a zoning change is
“fairly debatable”, the judgment of the
legislative body prevails, thus recogniz-
ing the traditional separation of powers
and the respect of the judicial branch for
its legislative compatriot.? The review of
zoning decisions by the Courts, then, has
generally been limited to whether there
was a full and fair hearing, whether all
elements required by statute to be con-
sidered were, in fact, considered, and
whether there wassufficient evidenceto
support the County government’s deci-
sion4 Like many other appellate
situations, “substantial evidence” cases
are the least likely tosucceed, particular-
ly in light of the presumptions favoring
the legislative decision.

Since the early 1980’s, however, there
has existed avisible trend towardamore
thorough and comprehensive review of
zoning decisions by the Courts. Whereas
the deference paid legislative judgments
once led almost inevitably to the “fairly
debatable” result, the Courtshave begun
to review the entire zoning process as a
“quasi-judicial” function.’ The rationale
is that the County government, in exer-
cising its zoning power, generally affects
the rights of a relatively small portion of
its electorate, unlike, for example, the
budget-making function, in which the
County affects the rights of most, if not
all, of its citizens.

It was inevitable, after years of warn-
ing, that the County governments would
be held to standards far more com-
prehensive than those to which they had
historically subscribed. Those
standards, including requirements that
all relevant evidence be considered, that
the reasons for decisionsbeidentifiedby
the County government, that arecordbe
created, and the requirement that
certain comprehensive development
plans be adhered to by the government,
offer the zoning lawyer a far more active
role in representing interested parties
before the County council or the Levy
Court, and for the lawyer representing
the County government itself. '

Creating a record is, of course,
fundamental to the trial lawyer. It is
perhaps even moreimportantin the con-

text of zoning, where a remand for
further findings or for supplementation
of the record has been called “a dubious
method of ad boc after-the-fact legisla-
tion”.¢ Thus, addressing, through live
testimony as many factors as is reasonab-
ly possible, becomes critical. The use of
real estate appraisers, economic con-
sultants, transportation/traffic
engineers land use planners, water
quality specialists, - and the like, are
common. Anticipating the arguments
and evidence of the adversary is im-
portant in light of the limited, or nonex-
istent, right to cross-examinationduring
the course of a zoning hearing. And, the
zoning lawyer can take advantage of the
absence of evidentiary rules in order to
submit and rely upon hearsay, written
opinions and comments, petitions, and
miscellaneous records not otherwise
admissible.

One of the most confusing areas of
zoning practice, not only for the occasi-
onal practitioner but for the ex-
perienced zoning attorney, isthe enigma
known as a variance. Although the con-
cept behind a variance, a departure from
the terms of a zoning ordinance duetoa
hardship, is easily understood, the
standards associated with the granting of
a variance are not always so clear. In
Delaware, . attorneys representing
clients on variance applications must
face such concerns as what “type” of
variance is being sought, whether the
application will be decided in New
Castle, Kent, or Sussex counties, and
whether there are local ordinances
which impose requirements beyond
those set further by state statute.

Variances arebroadly divided into two
types: area variances and use variances.
Anareavariance permitsan exceptionto
height, area and set-back requirements.
A use variance permits an exception to
use limitations in a zoning district. The
best known Delaware case discussing
these two variance types is Kwik-Check
Realty, Inc. v. Board of Adjustment of
New Castle County,Del.Super.,369A.2d
694 (1977), Afid. Del. Supr. 389 A.2d
1289 (1978). In that case, Judge Walsh
construed 9 Del, C, Section 1352, the
variance provision applicable to New
Castle County to mean that different
standards are to be applied to area
variances and wuse variances. Area
variances may be granted upon a show-
ing of “exceptional practical difficulty”,
while use variances require application
of the stricter standard of “unnecessary
hardship”. Variance provisions appli-
cable to Kent County (9 Del. C., Section
4917) and municipal governments (22

Del.C., Section 327) have similar
“exceptional practical difficulty” and
“unnecessary hardship” language.
Variance applicants to the Sussex
County Board of Adjustment are not as

fortunate as  their  counterparts
elsewhere in the state. Statutory
language  references  only  the

“unnecessary hardship” standard (9
Del.C., Section 6G917), omitting com-
pletely any mention of “exceptional
practical difficulty”. No explanation is
evident for the failure of Section 6917 to
provide for both area and use variance
standards. To make matters more con-
fusing, Sussex County OrdinanceNo. 97,
the County’s comprehensive zoning
ordinance, references both the practical
difficulty and hardship standards.
Attorneys appearing before the County
Board of Adjustment are understandably
confused as to what standard will be
applied.

The Delaware Superior Court has
taken stepsto eliminate the confusion. In
two recent decisions, the Court deter-
mined that a variance in Sussex County
could not be supported by the showing
of a practical difficulty.” In rendering
these decisions, the Court nullified
practical difficulty language in the
county’s zoning ordinance, leaving
Sussex County with a different area
variance standard than that normally
applied in the remainder of the state.

One final area of caution for practi-
tioners handlingvariance applications. It
is not sufficient to rely onthelanguage of
enabling statutes found in Title 9
(counties) and Title 22 (municipali-
ties). Careful examination mustbe made
oflocal ordinance provisions which may
expand upon statutory language.

Boards of Adjustment may be inclined
to grant variances even if statutorily
required criteria have not been
presented. Take, for instance, the case of
a married couple who require an area
variance to expand their home in order
to provide additional bedroom space for
their children. Even in the event there is
no opposition to suchanapplication, the
couple may find it difficult to present
evidence to sustain the strict
requirements of state laworlocalzoning
ordinances. In such cases, variances are
at times granted, despite the lack of
supporting evidence. Boards of Adjust-

-ment may find it difficult to refuse these

variances, taking the position that the
lack of opposition andtheapparentneed
of the applicants justifies a variance
approval. Counsel advising these zoning
officials are placed in the somewhat
awkward position of having to suggest

DELAWARE LTAWYER Winter, 1989-90 7




that a variance is inappropriate. Not
surprisingly, this unpopular advice may
be ignored.

Attorneys  representing  variance
applicants are advised not to allow the
willingness ofzoning authoritiesto grant
a variance to serve as a substitute for a
thoroughly presented variance request.
Delaware law authorizes review of
Board of Adjustment decisions by the Su-
perior Court. Petition to the Court is not
limited to those who participated in the
Board of Adjustment hearing. Persons
aggrieved by the Board’s decisionaswell
as taxpayers and governmental officials,
are authorized to seek relief from the
Court.8 An applicant for a variance may
find himself in the difficult situation of
having to defend in Superior Court a
variance approval granted upon in-
sufficient evidence, when proper atten-
tion paid to the initial presentation of
evidence before the Board of Adjust-
ment may have avoided appellate
reversal. An attorney must avoid the in-
clination to make a less than complete
variance presentation, just because it is
believed that no opposition exists.

becoming more and more specialized,
requiring far more attention and effort
on the part of the trial lawyer. Those
already involved in handling zoning
cases, as well as those considering the
field, must keep abreast of these con-
stantly-changing laws and procedures in
order to properly advocate the intents of
the client or governmental body.

Peter B. Jones is a partnér in the
Georgetown office of the law firm of
Hudson, Jones, Jaywork, Williams and

Liguori, He is Assistant County
Attorney, bandling zoning matters for

Aswith most areas ofthelaw, zoning s |

Sussex County, and is Solicitor for the
Town of Georgetown. Before entering
private practice, be served as a Deputy
Attorney General.Heis agraduateofthe
Universityof Virginia andtheDickinson
School of Law.
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Now that everyone from politicians to
elementary schoolchildrenhasdeclared
war on drugs and crime, being a zealous
criminal defense attorney in today’s
criminal justice system is a very difficult
job. Society is screaming out for relief
from criminal activity. Laws and court
decisions have limited search and
seizure issues. Costly forensic experts
have become standard fare. Arrest
numbers are up and the dockets of every
state court are clogged. More than ever
the criminal defense attorney’s role
requires courage, tenacity, common
sense, legal competence and imagina-
tion. Criminal clients expect their
lawyers to be zealous advocates, and
both the Delaware Rules of professional
Conduct and the American Bar Associa-
tion Standards for Criminal Justice
require it.!

A zealous criminal defense attorney
defends a client’s rights during each
stage of the criminal justice system, not
just at trial. Every stage in the system is
critical to the client. How counsel
prepares for each stage means the
difference between the client obtaining
a proper bail, a dismissal of excessive
charges, a reasonable plea offer, a fair
trial, or an appropriate sentence.

The focus of this article is limited to
the preliminary hearing stage of the
criminal justice system in cases where a
client has been charged with at least one
felony level offense. The preliminary
hearing stage, like all others in the
criminal system, is critical tothe client. If
a defendant is unable to obtain bail after
being arrested, a preliminary hearing
date must be set within ten days of the
arrest. Where a defendant has made bail,
the hearing date must be set within
twenty days of arrest. At a preliminary
hearing, the state has the burden of prov-
ing to the satisfaction of the judge, that
there is probable cause that a crime
occurred, and that the arrested party
committed the crime. In this writer’s
opinion, counsel who have reservations
about the importance of a preliminary
hearing perhaps do not understand the
value a hearing can have to the prepara-

tion of the defense.

In the Delaware Court of Common
Pleas, in all three counties, it is no secret
that approximately ninety percent ofthe
criminal defendants charged withfelony
level offenses, who are represented by
private counsel and the Public
Defenders Office, waive their right to a
hearing?. When one considers all of the
benefits that can be gained for the client
at a preliminary hearing, the ninety

percent waiver factor has to shock the.

conscience of zealous criminal defense
attorneys.

A variety of reasons have been given
for the advice to defendants that they
should waive their right to a preliminary
hearing. Some are legitimate, others are
just excuses. For example, it iscommon
knowledge that at a preliminary hearing
the permissible scope of cross examina-
tion, and the volume of defense evidence
that can be introduced, varies between
cases and courts. In some courts any in-
quiry by defense counsel beyond the
date and time of the offense often isruled
to be a “fishing expedition” and irrele-
vant. However, in other courts, defense
attorneys are permitted thorough direct
and cross examinations, thus fulfilling
their ethical obligation of zeal on behalf
of their clients.

The main reason relied upon by most
defense attorneys when theyadvise their
clients to waive a preliminary hearing is
the Department of Justice’s practice of
providing counsel with a copy of the
police report in return for the client’s
waiver of the hearing. At first glance,
obtaining a copy ofthe police report may
appear to be one of the best things that
counsel can do in order to prepare a
defense. This writer contends that a
preliminary hearing properly conducted
by a zealous criminal defense attorney,
will provide counsel with all the in-
formation contained in a police report,
and much more. Inaddition, counseland
client will not have to wait weeks or
months to get the information after the
client has been indicted.

There are other reasons that have
caused criminal defense attorneys to

advise their clients to waive their statu-
tory right to a preliminary hearing, butin
this writer’s opinion these reasons are
not legitimate. They should not be con-
sidered part of the process that counsel
goes through in weighing the benefits
and detriments of having a hearing,
These are “excuses”, and they are not
legitimate reasons for advising aclientto
waive a preliminary hearing because:

(1) COUNSEL DOES NOT HAVE TIME
TO CONDUCT A PRELIMINARY HEAR-
ING BECAUSE OF CONFLICTING
PROFESSIONAL OR PERSONAL COM-
MITMENTS. If the hearing conflicts with
a professional or personal commitment,
a request for a continuance can be made
to the court. If the hearing conflicts with
counsel’s personal plans, and a con-
tinuance request is denied, counsel
should not accept the case. If counsel is
retained and advises the client to waive
the preliminary hearingbecause counsel
has either aprofessional or personal con-
flict with the scheduling of the hearing,
then this fact should be disclosed to the
client. This may cause the clienttoretain
another attorney, but there has been full
disclosure to the client,and thereforeno
possible breach of any ethical duties.

(2) COUNSEL HAS NOT RECEIVED A
FEE. Counsel either representsthe client
or doesnot.Ifcounselhasnotbeenpaida
fee, and does not want to go through a
hearing before being paid, then counsel
should not be advising the client
whether to waive or not waive a prelimi-
nary hearing. A client should never be
advised to waive a preliminary hearing
on the grounds that the client cannot
afford to pay an attorney at thattime. The
person should be referred to another
attorney, or the Public Defender’soffice.
On the subject of fees, itisalsoimportant
to explain to the client whether the fee
covers all work in the case up throughan
appeal, or only covers work on the preli-
minary hearing. This understanding
should be memorialized and made part
of counsel's file.

DELAWARE LAWYER Winter, 1989-90

9




(3) THE PERMISSIBLE SCOPE OF
CROSS EXAMINATION AND THE
AMOUNT OF EVIDENCE THE DEFEN-
DANT IS ALLOWED TO PRESENT TO
THE COURT IS SO LIMITED THAT A
PRELIMINARY HEARING IS NOT
WORTH THE TIME AND EFFORT. The
rules set forth the procedure thatistobe
followed during a preliminary hearing.3
The rules include the right to cross ex-
amine witnesses, and defense counsel
may introduce evidence, subject to
reasonable limitations imposed by the
court. Furthermore, subject to the dis-
cretion of the court, inquiry canbe made
into the lawfulness of the means by
which evidence is acquired for the
purpose of determining the weight tobe
afforded such evidence at the hearing.

(4) THE GOVERNMENT ATTORNEY
HAS TOLD COUNSEL THE GOVERN-
MENT WILL SEEK INDICTMENT OF
THE DEFENDANT NO MATTER WHAT
“THE OUTCOME OF THE PRELIMINARY
HEARING. The Delaware Department of
Justice’s success rate in obtaining in-
dictments from the Grand Jury is un-
questionable. This is understandable be-
cause only arresting officers can appear
in front ofthe Grand Jury. However, ifthe
government attorney has told counsel
that an indictment will be sought no
matter what the outcome of the hearing,
what do counsel and the client have to
lose by going through with the hearing?

(5) THE STATE WILL PROVIDE
COUNSEL WITH A COPY OF THE
POLICE REPORT IN RETURN FOR THE
DEFENDANT'S WAIVER OF THE
PRELIMINARY HEARING. If counsel is
allowed to conduct a preliminary hear-
ing pursuant to the procedures and
scope of inquiry permitted under the
court rules, all of the information con-
tained in the police report, and more,
will come out in the direct and cross ex-
amination of the witnesses. Further-
more, the police preparing the reports
know that in the majority of cases the
reports are going to be tured over to
defense counsel when the hearing is
waived. Thus the police have an incen-
tive topreparebarebonesreports. There
are also times that the police report has
not been prepared at the time the preli-
minary hearing is held. In these in-
stances, the testimony of the police is
critical. The defendant also has the
advantage because the facts that are put
in the report later should not conflict
with the testimony given at the prelimi-
nary hearing.

Now I want to suggest some tools or
techniques counsel can use at the preli-
minary hearing stage, and also some
reasons why counsel should advise the
client to have a hearing. In making that
decision he must weigh the benefits of a
hearing relative to the advantages of
waiver.

Let us now examine some of the tools
or techniques a criminal defense
attorney can use to prepare foraprelimi-
nary hearing. Obviously, the availability

.and necessity of these tools will be

affected by the amount of time the
defense attorney has to prepare the case,
the seriousness ofthe chargesagainstthe
client, and his financial resources.
However the skillful use of one or more
of these tools or techniques may provide
counsel with a wealth of evidence that
will be useful not only at the preliminary
hearing stage but also at the trial. Just as
any skilled craftsman must have
knowledge about available tools or
techniques, the criminal defense
attorney mustknowwhatshouldbeused
to defend a client. In deciding whether
to demand a preliminary hearing,
counsel should realize that the following
should or could be done:

1. ACQUIRE FROM THE JUSTICE OF
THE PEACE COURT AND THE COURT
OF COMMON PLEAS COPIES OF ALL
PAPERWORK RELATING TO THE
CLIENT'S CASE. The importance of
these documents should not be under-
estimated. These documents will not
only provide counsel with the date, time
and location of the alleged offenses, but
also thenamesand addresses of potential
witnesses, and the affidavit of probable
cause prepared by the arresting officer.
The contents of the paperwork may in-
clude information thatisuseful when ex-
amining witnesses.

2. COUNSEL SHOULD CONDUCT A
THOROUGH INTERVIEW OF THE
CLIENT AS SOON AS POSSIBLE. The
client’s version of the facts can be com-
pared to the facts set forth in the court’s
paperwork. Most importantly, counselis
gathering facts shortly after the alleged
crime hasoccurred. Thelonger the delay
before the interview, the more likely the
client will forget valuable information.

3. A PRIVATE INVESTIGATOR SHOULD
BE RETAINED IN AN APPROPRIATE
CASE. Using an investigator to interview
witnesses avoids the problem of counsel
becoming a witness. Counsel should
meet with the investigator and explain
details about the facts of the case, and

theories of any defense strategy. The in-
vestigator should be instructed to take
taped or written statements from
witnesses, and follow up any leads
provided by witnesses during the in-
vestigation.

4. COUNSELMAYDECIDE TOPRESENT
EVIDENCE ON BEHALF OF THE DEFEN-
DANT AT THE PRELIMINARY HEAR-
ING. Although the government has the
burden of proving that probable cause
exists that a crime was committed, and
that the defendant committed the crime,
the rules of the court permit a defendant
to present evidence.! The decision to
present evidence on behalf of the client
at the preliminary hearing must be
weighed very carefully. Defense counsel
may not want to expose any theories of
defense that will be used later attrial. On
the other hand, defense counsel may
want to call witnesses or present
evidence at the preliminary hearing. Of
course, counsel should have a good faith
reason to believe that the witnesses who
have been subpoenaed by the defense
will provide evidence that is relevant to
the issue of the defendant’s innocence.
Finally, the client may be so adamant
about his or her innocence that the
client insists on testifying.

5. THE COURT'S SUBPOENA POWER
CAN BE USED BY DEFENSE COUNSEL.
There is nothing in the court rules that
prevents defense counsel from sub-
poenaing the alleged victim of a crime to
testify at the preliminary hearing.
However, since this is a defense witness,
defense counsel may be limited to a
“direct” examination of the witness
rather than being allowed to “cross” ex-
amine the witness. Furthermore, thereis
nothing in the court rules that prevents
defense counsel from having the court
issue a subpoena duces tecum to the
arresting officer requiring the officer
bring to court all of the materials the
officer will be testifying about at the
preliminary hearing. Courts may limit
the scope of such a subpoena to items
that would be discoverable pursuanttoa
request filed under Supreme Court
Criminal Rule 165. For example, this
could include a subpoena for copies of
the defendant’s statements, co-
defendant’s statements, photographs
used during a photo line-up, and the
results of any scientific tests that maybe
available at the time the preliminary
hearing is conducted. All of these
materials will undoubtedly be referred |
to by the arresting officer during testi-
mony at the hearing, and therefore are
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fair game for cross examination by
defense counsel. The police officer’s
ability to paraphrase what the defendant
said will be limited if the defendant’s
statement is brought to court. This
principle also applies to testimonyabout
the contents ofascientificreport. For ex-
ample, arresting officers typically
assume or estimate the type and quantity
of a controlled substance, but the medi-
cal examiner’s report will accurately
reflect the type and quantity of the con-
trolled substance involved in the case.
This may be important for having
charges dismissed or reduced, and also
for setting bail.

6. COUNSEL CAN USE A POLICE
REPORT FROM ANOTHER CASE AS A
FORMAT TO PREPARE CROSS EX-
AMINATION QUESTIONS. Most of the
law enforcement agencies use similar
report forms. Counsel can use a copypfa
report from a previous case to prepare
questions that will be asked at the preli-
minary hearing. This should alleviate
counsel's concern that some facts will
not be discovered at a preliminary hear-
ing, which could have been discovered
by getting the police report in exchange
for a waiver of the preliminary hearing.

7. THE POLICE OFFICER TESTIFYING
AT THE HEARING SHOULD NOT BE A
SUBSTITUTE FOR THE CHIEF IN-
VESTIGATING OFFICER. Before the
hearing begins counsel should make
sure that the government’s police
witnesses have personal knowledge
about the case, and are not simply filling
in for someone after they have read the
other officer’s report. Frequently
officers are not available and a con-
tinuance of the hearing should be
requested until the chief investigating
officer is available.

8. ALL GOVERNMENT AND DEFENSE
WITNESSES SHOULD BE
SEQUESTERED. All witnesses exceptthe
chief investigation officer and the defen-
dant’s  investigator, should be
sequestered before the preliminary
hearing begins. Furthermore, defense
counsel should ask the court to instruct
the witness who is on the stand not to
talk to anyone, including the govern-
ment attorneys during any recess at the
preliminary hearing.

Keeping in mind the tools and techni-
ques available to the zealous criminal
defense attorney, counsel should then
weigh the pros and cons of conducting a
preliminary hearing on behalf ofa client.

A list of some of the reasons germane to
that decision include the following:

1. CHARGES MAY BEREDUCED ORDIS-
MISSED. After hearing the evidence in
the case, the judge may dismiss a charge
or find probable cause for a lesser in-
cluded crime. This in turn may resultina
reduction of the client’s bail.

2. THE CLIENT AND COUNSEL WILLBE
BETTER INFORMED OF THE
EVIDENCE THE GOVERNMENT WILL
PRESENT AT TRIAL. After hearing the
testimony the client will be in a better
position to assist in the preparation of
the defense. In some cases it is also im-
portant for the client’s family andfriends
to be at the hearing and hear the govern-
ment’s testimony. Family members and
friends may also provide counsel with
evidence that contradicts the testimony
of the witnesses, or aid in preparing the
defense.

3. THE TESTIMONY OR PERFOR-
MANCE OF A WITNESS MAY LEAD TO
THE REDUCTION OF THE NUMBER
AND TYPE OF CHARGES. The govern-
ment may be inclined to strike a more
agreeable plea bargain, or not seek in-
dictment on certain charges after hear-
ing and observing an alleged victim or
witness testify. Weaknesses in the
government’s case may also be revealed
during the testimony whichmayprovide
greater leverage during plea bargaining
negotiations.

4. ALLEGED VICTIMS MAY RECANT
THEIR EARLIER STATEMENTS TO
POLICE ORAT LEAST GIVE CONFLICT-
ING VERSIONS. R

5. CONFLICTS IN TESTIMONY
BETWEEN WITNESSES WILL BE DIS-
COVERED. These conflicts will have an
effect on the creditability of the
witnesses.

6. ARECORD OF WHAT FUTURE TRIAL
WITNESSES HAVE SAID, IS BEING
CREATED. Conflicts between what
witnesses said at the preliminaryhearing
and whatissaid at trial canbe usedforim-
peachment purposes.

7. TESTIMONY CAN BE OBTAINED
THAT IS RELEVANT TO FUTURE DIS-
COVERY AND SUPPRESSION ISSUES.
Courts will not suppress evidence at the
preliminary hearing. However, the court
conducting the preliminary hearing has
the discretion to determine the weight
to be accorded evidence that may have
been unlawfully seized. The court also

can rule that the defendant’s constitu-
tional rights were violated so badly that
no weight will be accorded to the un-
lawfully seized evidence. In some cases,
if the unlawfully seized evidence is the
only basis forthe client’sarrest, the court
may dismiss the charges.

8. BY TRYING TO SHOW THAT
PROBABLE CAUSE DOES NOT EXIST,
COUNSEL CAN GET AN INDICATION
OF THE CLIENT’S CHANCES AT TRIAL
BY DISCOVERINGAS MUCH INFORMA-
TION AS POSSIBLE ABOUT THE FACTS
AND CIRCUMSTANCES IN THE CASE.

9. A CLIENT IS RARELY IMPRESSED
WITH THE STATEMENT THAT HE IS
GOING TO GET A COPY OF THE
POLICE REPORT IN RETURN FOR A
WAIVER OF HIS RIGHT TO A PRELIMI-
NARY HEARING. For all of the reasons
above, clients want and need to see the
zealous criminal defense attorney in ac-
tion.

Realistically, not all cases can proceed
to -a preliminary hearing. Some of the
reasons counsel may advise the client to
waive the hearing include:

1. COUNSELMAY NOT WANT TO EDU-
CATE THE STATE ABOUT THE
DEFENSE STRATEGY.

2. A REDUCTION OF THE DEFEN-
DANT’S BOND MAY NOT BE LIKELY
AFTER THE COURT HEARS THE FACTS
AND CIRCUMSTANCES IN THE CASE.

3. ACQUIRING A COPYOFTHEPOLICE
REPORT IN A TIMELY MANNER WILL
PROVIDE THE DEFENDANT WITH
MORE USEFUL INFORMATION THANA
PRELIMINARY HEARING. Counsel may
know that examination will be ex-
tremely limited, or the government
witnesses know little about the case. In
cases where a waiver is executed in
return for a copy of the police report,
counsel should require the government
to disclose the report as soon as possible
after the waiver is executed. Preparation
of the defense should beginimmediately
after the waiver is executed.

4. THE DEFENDANT MAY BE UNDER
CHARGED. Counsel may not want to
have a hearing because the testimony
offered either by the government or the
defendant may result in the government
increasing either the number or degree
of charges that are presented to the
Grand Jury. '
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Afterapreliminaryhearinghasbeenheld
or waived the zealous criminal defense
attorney’s work hasnotbeen completed.
Counsel may have been retained to
represent the client through to the Su-
perior Court level, and not just at the
preliminary hearing stage. Or, counsel
may be unclear whether the defendant
will retain his services at the Superior
Court level. In all cases, counsel should
try to assist the client’s transition
between the preliminary hearing stage
and his arraignment in Superior Court,

Counsel shoulddebriefthe clientafter
the preliminary hearing or its waiver.
The client’s views and comments about
the testimony at the preliminary hearing
should be documented and made part of
the file. This information may include
the names of witnesses who will refute
the testimony that was given, and also
may lead to theories ofdefense thatwere
not considered by the client or counsel
prior to the hearing. Counselshouldalso
explain to the client the function of the
Grand Jury and the Superior Court
Arraignment. Most clients believe they
will get an opportunity to appear before
the Grand Jury.

If counsel for the preliminary hearing
is not retained for further services, the
defendant should be instructed to tell
the new attorney to contact his
predecessor. Counsel should then
cooperate with the defendant’s new
attorney, and make sure the defendant’s
file is transferred. A brief memo to the
new attorney outlining the strengthsand
weaknesses of the case is appropriate.

If counsel has been retained to
represent the defendant throughout the
Superior Court proceedings, counsel
should not wait until the defendant has
been indicted to begin preparation for
trial. For example, if an investigator is
going to be used, he should begin the in-
vestigation into the defendant’s case im-
mediately. If the availability of a witness
at a later trial is questionable, then amo-
tion shouldbefiled with the courttotake

a deposition in order to preserve the
testimony. Counsel cannot forget the
client ifhe isincarcerated after the hear-
ing. Counsel should keep the client in-
formed of any progress in the case by
visiting the client, by correspondence,
or  accepting telephone  com-
munications from the client. If the client
is not incarcerated, then the client
should assist with the preparation of the
defense as much as possible.

It is expected that the Public
Defender’s office, which represents the
majority of criminal defendants in the
State, will contend thatitisimpossibleto
have a preliminary hearing inall its cases.
This may be true, but there probably
could be increases in the number of
‘hearings if the Public Defender’s Office
was authorized to have more employees.
Judges may contend that the dockets are
full, and there is no time to get bogged
down with preliminaryhearings. Inaddi-
tion, judges may have become frustrated
knowing that the Delaware Department
of Justice on many occasions has sought
indictments on charges that have been
dismissed for lack of probable cause.

The factors mentioned in this article
are not an all inclusive list of the reasons
to waive or have a preliminary hearing.
However, it is the intent of this writer to
remind criminal defense attorneys
practicing in Delaware that their
recommendation to waive or proceed
with a preliminary hearing should be
made only after many factors have been
carefully weighed, and only after the
client has been fully advised. Counsel
must carefully think about the decision
to advise a client to waive or not waive a
preliminary hearing. If counsel does not
do so and a client waives this valuable
statutory right, counsel is not carrying
out his required ethical duty of being a
zealous advocate for his client.

When an attorney looks at all of the
things that can be accomplished for a
client by having a preliminary hearing
advising a client to waive a preliminary

hearing should be the exception rather
than the rule.

! Delaware Lawyers Rules of Professional Conduct
Preamble; A Lawyers Responsibilities; American Bar
Association Standards for Criminal Justice, Chapter 17
The Defense Function.

2 There is no constitutional right to a preliminary hear-
ing, and the process is created by statute or court rule. In
Delaware, Court of Common Pleas Criminal Rule 5
provides that “When a person shall be brought before a
Justice of the Peace charged withafelonyoracrimeunder
a statute specifically requiring a *preliminary hearing’ the
Justice of the Peace shall schedule a preliminary hearing
in the Court of Common Pleas in accordance with the
schedule fixed by this Court.” Court of Common Pleas
Criminal Rule 6 sets forth the procedure to be followed at
the preliminary hearing in the Court of Common Pleas.

3 Court of Common Pleas Criminal Rule 6; see also Fami-
ly Court Criminal Rule 6C.

4 Court of Common Pleas Criminal Rule 6 allows for a
defendant to introduce evidence “subject to reasonable
limitations imposed by the court.” But see, Family Court
Criminal Rule 6C(c) which does not contain limiting
languagé, and provides “The child charged may cross-
cxamine prosecution witnesses and may introduce
evidence in defense.”

Michael J. Malkiewicz is apartnerin the
law firm of Barros, McNamara and
Scanlon, PA. He is a former Deputy
Attorney Genera with the Delaware
Department of Justice. He is a graduate
of the University of Notre Dame School
of Law and a member of the National
Association of Criminal Defense
Lawyers. His areas of practice include
criminal law, administrative law, and
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Division of marital assets is usualty the
last phase in the dissolution ofamarriage
and because of that, it is more involved
than merely an exercise in mathematics.
In addition to simply dividing the assets,
a domestic law practitioner must con-
sider several other factors. For instance,
the liabilities of the marital estate must
be taken into account, even though the
creditors are not bound by the Family
Court decision nor even allowed to
participate directly in the proceedings.!
You must also consider the delicate
balance between and the mixture of
legality and morality found in most
domestic law cases,aswellasthetension
that sometimes exists between these
two principals. Examples ofthis concept
may be found in the tension existing
between visitation rights vs, visitation
responsibility, or the obligations of
custody vs. the rights associated with
being a primary caretaker.

For the purpose of this article, we will
assume that you have already identified
the property to be divided, the relevant
Delaware statutory provisions?, the
relevant tax code provisions or
bankruptcy regulations, and the various
aspects of common law, such as partner-
ship law, which maybe appropriate.3We
now turn our attention to issues of case/
trial strategy and preparation.

The process of deciding how best to
persuade the Court, the opposing
attorney or others of the reasonableness
of your client’s position actually begins
at the initial client conference. It is dur-
ing this first, and sometimes crucial
meeting when you start to evaluate the
client’s demeanor as a potential witness,
and the realism of the client’s goals. It is
also at this juncture when you form your
first estimate of what theories or strate-
gies the opposition might employ, and
what may ultimately be expected from
‘the Court. Finally, this initial meeting
will also begin the process by whichyou
will determine whether the client’s
goals would be best served by con-
centrating on litigation or negotiation,

although both will ultimately play some,
albeit different, role in every case.
While there are many practical
approaches and suggestions which
might be made at this point, in my ex-
perience there are three key questions

which must be answered in every case.

and as early as possible. The answers to

these questions form the basis upon |

which the case will be successfully
developed, but the answers must also be
continuously reevaluated by the practi-
tioner throughout the process to insure
that the original answer remains valid.
The application of the answers to these
questions will, of course, be effectedbya
number of other variables which will be
discussed separately.

Question *1

WHAT DOES YOUR CLIENT REALLY
NEED?

The word NEED is purposely empha-
sized because it is this need which must
be the focus of the practitioner, rather
than what the clients may say they
“want”. This difference between “want”
and “need” exists not only in theory, but
usually in fact as well, and even though
this distinction also exists in other types
of cases, i.e. personal injury, itisprobably
most evident in domestic cases due to
the extreme emotional involvement of
the parties.

In a song written during his own
divorce, John Denver spoke of the fears
that began and the hopes and dreams
that were lost during the dissolution ofa
marriage. It is important for the practi-
tioner toremember that eventhoughthe
parties may have resolved many of those
fears before reaching the property divi-
sion phase of the process, in many ways
this phase representstheir “last stand”. It
is this ultimate sense of finality which
leads to an emotional twist, which was
not previously present in the case. The
practitioner must also remember that
not everyone experiencestherealityand

finality of a divorce at the same time, and
of course some never do. In the end,
however, most people will come to real-
ize a sense of finality during the property
division phase ofthe dissolutionprocess.

Our laws fail to recognize these
emotions as factors in the resolution of a
property division case. Regardless, they
can (and will) at times become ex-
tremely important in the formation of
perceptions and in the thought
processes of your client. To ignore the
potential force of these emotions isboth
naive and dangerous. While the emo-
tional attachment to the past and the
perceived unfairness of the divorce
process in the present maybeveryrealto
your client, the patience of the Court is
certainly limited. Therefore, the
challenge is to help your client to come
to the realization that in the eyes of the
Court, “they’re just numbers”. Onceyou
have accomplished that task, your
representation of this client becomes
much easier.

QUESTION *2

WHAT DOES THE OPPOSITION
WANT?

You are probably not in a position to
know whether the opposing party’s
needs have been realistically assessed,
therefore, you are initially left only to
respond to the goals declared by that
party. This does not mean, of course, that
you should ignore the possibility of ex-
ploring the reality of the opposition’s
position, or the opposition’s resolve and
commitment to that position. Rather, it
is important to recognize one’s limita-
tions and to concentrate your effortsand
the resources of your client where they
may be most effective. Such recognition
will save your client from otherwise un-
warranted legal expense, and save you
unnecessary aggravation, thus allowing
you to focus “THE SYSTEM'S” attention
on your client’s goals, rather than those
of the opposition.
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WHAT 1S “THE SYSTEM” LIKELY TO
CONSIDER AND ACCEPT TODAY?

“THE SYSTEM”, of course, is made up
of people. Those people include
mediators, masters, judges, and anyone
else who must work with thousands of
divorces per year, and who try to
somehow remain fair and objective
throughout the process. It is important
not to forget that “THE SYSTEM” always
considers the requests of both parties

‘and in the overall context of some
subjectively felt “norm”, regardless of
how enamored you or your client have
become with your position in the case.

Delaware law and its judges believe in
and soundly support the concept of “no
fault” divorce. “No fault” is not merely
the law in Delaware, but the courts
believe it to be a “good law”. In that
respect, the concept of “no fault”
divorce may be treated differently than
the prior Alimony or Inheritance law,
which many practitioners and judges
questioned the fairness of or the in-
herent inequity.

This does not mean, however, that the
contributions of your client to the
acquisition of marital property may not
be argued, such as by advocating a part-
-nership theory. Nor does it mean that

the opposition’s dissipation of assets
should be ignored. It does mean,
however, that such argumentsas dissipa-

tion must be made in the context of the -

division of marital assets and not in the
realm of retribution for your client’s
present predicament. This latter
approach crosses the line into a “fault”
argument and you can expect the Court
to react swiftly and without hesitationto
stop such an argument.

The answers to these “QUESTIONS”
form the axis about which all the other
case “variables” revolve. Not all of those

“variables will be present in every case,

but the answers to the three questions

are always present, and will affect the -

significance of each of the “variables”, as
well as the ultimate success of your
representation of the client.

VARIABLE #1 - NEED

While differentiating the “want” and
“need”, you will uncover several per-
ceived needs which will impact upon
your case strategy. For instance, if your
clients needs the security of a monthly
income because he/she is at some
temporary financial disadvantage, orisin
the process of gaining financial in-
dependence, then alimony maybe areal

need which must be entered into the
strategy formation equation. Con-
versely, if your client is an “empire
builder” who has not only the ability to
acquire future assets, butalso the sophis-
tication to appreciate and advantageous-
ly use the tax laws, as well as the self-
confidence to beginagain, thenproperty
division will probablybe your focus. This
is especially true if you perceive that
alimony will be the focus of the opposi-
tion’s case. Similarly, ifyour clienthasthe
career opportunity to build his/her own
solid retirement, then reducing the
opposition’s existing interest in pension
rights to a present dayvaluemaybemore
valuable to your client than a division of
those pension rights which may take
place in the future if both parties live
long enough and remain gainfully
employed.

VARIABLE #2 - IRUST

Respectisacommodityyouearnanew
in each domestic case, even if you have
worked with this same client in other
matters. Respect is not earned quickly,
nor at any one moment, but is, never-
theless, an absolute prerequisite to
TRUST.

TRUST is the one ingredient without
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which you will never motivate your
client to accept a proposal which you
consider to be realistic, but which may
fall short of the client'sexpectations. It is
relatively easy to “sell” a proposal which
meets all of your client’s wishes, but
without 7RUST, the client may find it
difficult, if not impossible, to accept that
piece of harsh reality which usually rears
itsugly head in some form, at some point
in every case. You earn both RESPECT
and TRUST by keeping the client in-
formed, by being prepared at every stage
of the case, and by committing sufficient
time to the evaluation, research and
presentation of the client’s cause.

VARIABLE *3 - OPPONENT

It is absolutely imperative that you
accurately identify the opposition in
order to adequately represent your
client. Until you have identified who
“they” really are, you can never be sure
what “they” really want. You must ask
yourself “who is really in charge?”
Sometimes it is the opposing party and
sometimes it is the attorney. However,
sometimes it is an outsider such asanew
spouse, a former in-law, or other in-
fluence who is really “calling the shots”.

What is “their” real agenda? Are “they”
truly reconciled to the emotional side of
the divorce? If you are not sure of the
answers to these and similar questions,
then perhaps participation in, or initia-
tion of, a joint meeting of attorneys and
clients may be a viable strategy which
will enable you to personally evaluate
the other party, rather than relying on
filtered data which you receive via
letters, pleadings, and other mediums of
communication.

Once you have determined who is
really in charge of the opposition, then
consider making several alternative
proposals so that you may make your
own evaluation as to what they really
want. This process of negotiation may
also be used to enable you to determine
-who isreallyincharge, aswellastodeter-
mine the goals of the opposition.

VARIABLE *4 - NEGOTIATION

An experienced trial lawyer once
warned that when you are in the court-
room, you should always be true to
yourself The same may be said of
negotiations since the artificial barriers
of rules of procedure and evidence are
not available to mask weaknesses during
negotiations. In property division
negotiations, as in all other forms of
negotiation, you must first “know

yourself”’, for only then will you begin to
truly understand what impact your
personal strengths and weaknesses may
have on the ultimate success of the case.
For example, if you are a detail oriented
person, then apply that talent to ensure
that no semi-obvious advantage for your
client has been overlooked, while at the
same time never allowing this strength
to turn into a weakness by loosing con-
trol of this trait and becoming a mere
“bean counter” or “number cruncher”.
If you are, by nature, a “numbers
person,” then this trait should be empha-
sized to the benefit of the client. The
client will always benefit from, and the
Court will always respect, an advocate
who searches thoroughly for a better
solution to the problem at hand. This is
true, however, only if the advocate
remains focused on finding a way to

-equitably help two households adjust to

the increased financial demands result-
ing from the dissolution of the prior
single marital household, as opposed to
the creative manipulation of numbers to
statistically support some absurd propo-
sition which may, at best, superficially
benefit the client.

You should never judge negotiations
to have been a waste of time, even if the
negotiations donotresultinasettlement
agreement. Negotiations allow you to

learn a great deal about your opponent,
lawyer and party alike, to narrow the
issues, and to focus everyone’s attention
on those issues you deem important.

For example, you might consider
eliminating arequest for attorneys feesif
the client’s needsrequire the Courttobe
sympathetic to some otherrequest, such
as a disproportionate division of marital
assets. Of if you need the Court to focus
its attention and energy to the under-
standing of some detailed theoretical
battle between experts, thenafreshjudi-
cial mindand the attendant patience may
be more important. Or reading a long,
but excellent, article may be more cru-
cial to a favorable decision, for example
when there is a viable and lucrative busi-
ness which is susceptible to various
methods of evaluations.

VARIABLE *#5 - FOCUS

One the “needs” of the client and the
“wants” of the opposition have been
determined, you then begin to develop
your negotiation and courtroom strate-
gies. It is of crucial importance that any
strategy be focused! Ifyour analysis is su-
perficial, or your data gathering incom- -
plete, then a coherent, organized
strategy will be impossible to formulate.
Likewise, if your position during either
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trial or negotiations is unclear, then any
chance of motivating the Court or your
opponent to accept your view is greatly
reduced.

One key to developing the focus and
theory of your client’s case is the willing-
ness to consider new and imaginative
ideas. You should begin with a broad
base of ideas, but eventually narrow the
scope of your theories down to a few
carefully chosen case strategies and
theories. An excellent way to begin
broadening your idea base is to attend
CLE seminars,bothhere in Delawareand
throughout the nations.

VARIABLE #6 - EXPERTS

While Expert witnesses are notneces-
sarily a part of every property division,
their involvement is increasing dramati-
cally. They are neither to be feared nor
taken for granted, simply respected. If
you have sufficient mental capacity to
pass the bar examination, then there is
no area of expertise within the realmofa
property division case which is beyond
your mental capacity to understand. Fac-
ing the opposition’s expert witness does,
however, demand preparation.

Preparing for cross-examination ofan
expert witness almost always requires
some degree of additional education,
either through the advice and guidance
of your own expert, orthroughaddition-
al reading onyour own. In any event, you
must be sufficiently disciplined so as to
limit your trial inquiry to those areas
which are likely to be productive in the
context of your case.

It is important to remember that any
expert will have some points in his/her
analysis which will be in your client’s
favor, or at the very least, points which
you can raise to cast their otherwise
damaging opinion in a light more
favorable to your client. The keys to
“expert witness damage control” are;
(1) to recognize those points which may
be exploited, (2) to persevere in your
cross-examination until those points are
conceded by the reluctant expert, and
then (3) the self discipline necessary to
leave the expert alone once these points
have been driven home.

VARIABLE *7 - TIMING

Timing can be of great importance in
both negotiation and litigation of
property division issues. Proper timing
of your actions and the initiation of in-
tegral parts of your strategy will initially
be determined by the identity of the
person whom you are attempting to

motivate or influence, be thatpersonthe
judge, opponent, or your client.

The timing of your “bottom line —
final” proposal is also crucial. If you
present your final proposal prematurely,
i.e. before your opponent is ready to
settle, then you may have doomed any
real chance of anegotiatedsettlementto
an early death. On the other hand, ifyou
wait until your opponents have psycho-
logically resigned themselves to trial,
they may not give your proposal suffi-
cient consideration to realize its poten-
tial. However, even if you perceive that
your opponents will need time tounder-
stand the reasonableness of your client’s
proposal, that does not mean that you
must delay the process of education/
motivation until a formal and complete
proposal may be submitted. Consider
starting the education/motivation
process in your letters to the opposing
attorney by composing them in a way

which will be understood and a motiva-

tion to his client. There are times when
plain talk is more effective than elo-
quence.

CONCLUSION

President Lyndon Johnson once said

.that if you present the same facts to a

room full of reasonable people, they will
not disagree. With today’s rules of dis-
covery, different sets of facts should
rarely exist. However, the level of emo-
tion which exists in domestic cases may
very well cause both parties to remain

‘unreasonable, despite your best efforts.

Regardless of whose client is the most
unreasonable in anygiven situation,your
challenge is to motivate and educate the
parties so as to understand that a reason-
able agreement usually fulfills their real
needs, and is therefore in their own best
interests. With this approach, the oppos-
ing attorney, Court, and even your
client’s former spouse are all potentially
your allies, rather than your opponents.
And, as icing on the cake, you may well
find that you have not simply resolved a

crisis for your client, but have in the

process gained his respect, future busi-
ness and good advertising. Not bad for a
day’s work.

1 See Joseph B.P. v. Katbleen M.P., DelSupr., 469 A.2d
800, 802 (1983 ) (Family Court may only allocate respon-
sibilitics between parties for debt repayment, but may not
climinate or alter the rights or remedies of creditors). But
other third parties may have standing to pursue certain
causes of action in other Courts, see Angelli v Sherway,
Del. Supr. 560 A.2d 1028 (1989).

2 13 Del. C. Section 1513(a)(1-13), (b).

3 A lawyer should never forget that effectiveness
requires some balancing of his responsiblity to the client
and his responsibility to the Court as an officer of the
Court. See Delaware Lawyers’ Rules of Professional Con-

Commiittee, the Delaware Correctional

duct, Preamble. See generally, Eberly v. Eberly, Del. Supr.
489 A.2d 433 (1985)

4 Foster and Freed, Marital Property Reform Partner-
ship of Co-Equals?, 169N.Y.L]. (March 5,1973).Seealso,
InRe Marriage of Komnick, 111 Supr.,417N E.2d 496,502
(1974),andJ.v.J., No. 41140, slip op., (Del. Fam. Kent Co.
Nov. 18, 1988).

3 Zipp, A., Divorce Valuations of Business Interests: A
Capitalization of Earnings Approach, 23 FAM L.Q. (No.
1) Spring 1989.

¢ Law Education Institute, Inc., sponsors semi-annual
Family Law Seminars featuring noted practitioners as
speakers on timely topics and held at attractive locations.
The two seminars scheduled for 1990 will be held in Vail,
Colorado (Jan. 6-7) and Walt Disney World (Feb. 24-27).
For information write to Law Education Institute, Inc.,
5555 N. Port Washington Rd., Milwaukee, Wisconsin
53217

Gerald I H. Street is a native
Delawarean. He graduated from the
University of Delaware in 1969, from
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responsibility for prosecuting criminal
cases ranging from traffic ticketls to
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1974 be entered private practice as a
general practitioner and bas been in-
volved in all aspects of Family Law as
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Representatives Family Law Com-
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College, and served on the Supreme
Court’s Board of Professional Responsi-
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Delaware Bar Association Family Law
Section.
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“Things are seldom what they seem
Skim milk masquerades as cream”
Sir William S. Gilbert

The cross examination of the Defen-
dant’s medical expert is about to begin.
From the time of the opening statement
until resting your case, you have tried to
convince the jury that the Plaintiff
sustained serious injuries and is a
credible person worthy oftheir empathy
and understanding. The defense
attorney has just completed the direct
examination of its medical expert who
has reported that the client’s subjective
complaints are of minor significance and
that there islittle likelihood of more than
minimal permanent disability. The
defense has introduced a crack in the
facade of what you thought was a con-
sistent presentation through numerous
corroborating witnesses and if un-
challenged, your case could be ruined.
After all, if your client’s credibility is
successfully attacked, the jury will un-
doubtedly reachaverdict for substantial-
ly less dollars than you anticipated.

The jury now turns and looks at you as
youwalk tothe podium; it anticipatesthe
clash. You may actually see facial
changes of expression from several of
the jurors. The body language is clear:
what do you make of that testimony, Mr.
Plaintiff’s attorney? You have been tel-
ling us just how serious the soft tissue in-
juries are and how they affect your
client’s ability to perform her job, con-
duct her household duties, enjoy a
personal and social life, and reduce her
independence. Your stress load at this
moment is about a ten!

Would it be best to just ask a few
questions and then sit down? Should the
attack include baring teeth and raising
your voice? Does it make a difference
how you walk to the podium in front of
the jury? I suggest an appearance which
presents strength, determination and
confidence. After all, the jury will
certainly be watching you.

Prior to the trial you were aware of the
potential harm which would be caused
by the testimony of the Defendant’s
medical expert after havingreviewedhis

report. If you have not had the
nity to examine that expert in another
case, then it is best to contact another
litigator who has had ample experience
examining that expert. Telephone some
of the other litigators who may have
worked with the physician andaskabout
their experiences. Try to learn as much
asyou canabouthowthe expertreactsin
acourt room or deposition setting. Does
he become unglued or hold steadfast? Is
he a weasel that will give each side what
it wants? Will he agree that what you
suggest is just as probable as what the
other attorney suggests? Will the expert
answer each question with a lengthy
monologue in which he suggests that
your question poses a possible view
which in reality just does not make
sense? If such is the case then be
prepared for a rough fight. How do you
meet this challenge to the very essence
of your case?

A careful study of the expert’s written
report is required. Look for any positive
findings of injuryor commentswhichare
favorable and match the opinion of your
expert. Make sure you understand the
nature of eachtest performed and whatit
was intended to produce. There is a
difference between a neurological and
an orthopedic examination. Analyze and
comment on which aspects of the physi-
cal examination apply to your client’s in-
juries and what negative findings are just
not relevant. Check to see if the expert
made a finding which suggestsmalinger-
ing. If so, plan your questions to mini-
mize the impact the suggestion of
malingering will have on the jury.
Sometimes the finding of a quasi objec-
tive positive test may be all that you have
to work with to establish the presence of
continuing trauma. For example, if the
report statesthat the patient complained
when the area of the sciatic notch was
manipulated, you know that the nerve
plexus exits from a particular area of the
buttock and runs down the leg. There is
little likelihood that a patient would
know how the test is performed in
advance and even though there is some
subjectiveness in the test, a positive find-

opportu-

ing report of sensitivity or pain in the
sciatic notch area will help your clientto
gain credibility.

My theory is to try to obtain as many
admissions from the Defendant’s expert
as possible. I would be ecstatic ifthe ex-
pert simply said “yes” to every question 1
asked. But, alas, it is not that easy. The
object is for the jury to be abletobalance
the strength of the Plaintiff's medical ex-
pert who has seen the patient over a
prolonged period with that of the Defen-
dant’s report who has performed one or
two examinations. If the Defendant’s ex-
pert in essence admits that whatyour ex-
pert hastestified tois plausible and could
occur, then your case has considerably
gained in strength.

Start of by proving that the expert has
had a limited role in this case.

Q. Doctor, this examination was done at
the request of Mr Jones, was it not?
A.Yes, it was.
Q. Is it correct that my client did not see
you for care and treatment and that you
did not make anyrecommendationsrela-
tive to those injuries?
A.Yes.
Q. Is it also correct that all you did was
send the attorney a report?
A.Yes.
Q. Is it also a fact that you were paid for
the examination and report by the
attorney and not by my client?
A.Yes. s

I now want to initiate the dialogu
which, Fwould hope, will containadmis-
sions by the doctor. The following are
some which I suggest in a typical soft
tissue lawsuit, but must be related to the
facts of your particular case:

Q. Considering the nature of the motor
vehicle collision which caused ex-
tensive physical damage (include a
summary of the damage), do you agree
that such a collision could be the com-
petent producing cause of my client’s
complaints?

Q. Wereyouaware thatmy client wentto
the hospital after the accident (or taken
by ambulance), and complained of head
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| and neck pain? (Ifthe doctorisnotaware
of the emergency room record, then
show him the document).

Q. Do you agree that the collision as I
described today could produce an ex-
tension/flexion injury to the neck and
back of my client which involved the
muscles?

Q. Do you agree that such a collision
could produce headaches?

Q. Do you agree that such a collision
could produce blurred vision, nausea
and dizziness?

Q. Do you agree that such a collision
could produce muscle spasm?

Q. Do you agree that such a collision
could produce numbness in an arm?

Q. Do you agree that such a collision
could produce concussion?

Q. Do you agree that such a collision
could produce cervical and lumbar
strain?

Q. Do you agree that such a collision
could require that medication be
administered over a long period of time
for pain?

Q. Do you agree that such a collision
could require that medication be
administered for long periods of time to
relax the muscles?

Q. Do you agree that such a collision
could require the use of trigger point
blocks, the purpose ofwhichistoreduce

pain?
Q. Do you agree that such a collision
could require physical therapy

treatments over an extended period of
time?

Q. Do you agree that such a collision
could produce neck stiffness and loss of
motion? :

Q. Is it correct that a sprain is a medical
word for atearingorapullingapartofthe
smaller fibers that make up the more
dense ligaments or musculotendinous
structures?

Q. Do you agree that such a collision
could produce scar tissue in the neck
and back muscles?

Q. Do you agree that such physical com-
plaints as I have described can be aggra-
vated by physical activity?

Q. Do you agree that if the patient
performs less physicalactivity thenthere
would be less physical complaints?

Q. Would you agree that when making a
medical diagnosis the physician is in a
better position to render that diagnosis
when he has had the opportunity to
review all of the medical records?
Q.Doyouagreethatitisbetterinrender-
ing a diagnosis if the patient canbe seen
over the course of a prolonged period of
time, at least six months to a year?

Q. Do you agree that muscle spasm is

objective evidence of injury?

Q.Doyou agree thatwhenan extension/
flexion injury has occurred and muscle
spasms are produced, the nature of the
condition is such that it is not always
present in the patient, but rather he or
she may have spasm on some daysandno
spasm at other times?

Q. Do you agree that the nature of an ex-
tension/flexion injury is that it can
produce good days with little or no pain
and bad days with pain and limitation of
neck, shoulder, arm and back
movement?

Q. Do you agree that subjective com-
plaints can be just as real and just as
painful to the patient as objective
findings?

Q. Do you agree that an injury to the soft
tissues of the body can be as much or
even more painful than injury to bone?

Continue to ask the expert questions
hoping to solicit affirmative responses
about the past medical history of the
client. If applicable, have him admit that
the records reveal your client was first
treated by her personal physician and
then referred to experts because of the
continuing problem. Have him admit
that there were objective test findings
and explain the nature of the tests and
what each was designed to determine,
such as MRI or EMG. Then have him
admit that other therapymodalities such
as the use of a TENS unit, medication,
physical therapy and rest are all proper
medical procedures for the treatment of
injury similar to what your client has
sustained.

Assuming that the expert has com-
mented on several negative test results,
ask if he agrees that x-rays are primarily
designed to determine whether there is
injury to bone, further, whether tests
such as EEG, EMG, CAT Scan, etc. are
sometimes inaccurate. I even ask if he
agrees that though such testing may
show a negative result, the patient may
still be injured as a result of the trauma
sustained in the collision. Assumingyour
own expert has testified that there is a
permanent injury,, do not hesitate to ask
the Defendant’s expert if he agrees that
the collision you described could
produce permanent disability to the
neck and back.

Usually 1 ask the doctor about the

history which he took from my client. If

she reported experiencing pain, ask
whether he disbelieved her. Do not ask
this question if his report suggests
malingering as a result of tests
performed during his examination. Also
ask questions concerning his findings.

They should be designed to showthathe
too, found evidence of injury. Typical
questions are as follows:

Q. Doctor, you performed a range of mo-
tion examination and reported finding
discomfort or tenderness. Is that an
abnormal finding?

Q. The straight leg raising test was posi-
tive at 40 degrees. Is that an abnormal
finding?

I'suggest asking the doctor, assuming
he is familiar with accident cases, to
comment on what the mechanism is for
extension/flexion injury. In other
words, request that he describe what
happens to your client’s neckandbackat
the time of the collision. If he does not
make a complete explanation, then I
pose some questions which further
emphasize how a stretching type injury
to the soft tissues produces strain injury
involving the muscles and even the
ligaments, nerves, or discs. If the doctor
in his examination found tenderness as
reported by the patient, even though it
may be subjective in nature, I shall
certainly ask if the tendernessis also con-
sidered as an abnormal finding. I tend to
stay away from questions about scarred
muscle tissue, as it provides the expert
with the opportunity to explain that in
his opinion my client is not suffering
from any serious injury.

Try for positive concessions from the
Defendant’s doctor. Since his opinion
differs from your expert’s, get him to
admit that just as reasonable lawyers
have differing opinions,so do physicians.
As my cross examination is finished, the
only thing I can hope for is to catch a
friendly smile, or the favorable slight nod
of a juror’s head. If so, I know my job was
well done.

Mr. Barros’ personal injury litigation
experience includes malpractice and
worker’s compensation andbe bas been

(Continued on page 23)
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