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The Cover

At the thirty foot level of the closed staircase to the top of the Washington
Monument there appears the first of a series of state tributes to the father of his
country. “The Delaware Stone” is inscribed with a motto fitting to the occasion we
celebrate:

DEIAWARE — FIRST TO ADOPT
WILL BE THE LAST
TO DESERT THE CONSTITUTION.

We wish to thank Senator William V. Roth, Jr. and Becky McDonald of his
Washington office for their help in arranging the photographic session. Our thanks
also to Mr. William Ruback, Superintendent, National Park Central, Ranger Super-
visor Ron Crawford, and Rangers Neil Lindenbaum, Barbara Blendy, and John
Hannen ofthe Park Service for outstanding assistance in making this cover possible
and in furnishing background information. We are also indebted to fellow lawyer
and former Delaware State Bar Association President Irving Morris for suggesting
this eloquent symbol of First Statehood as our Bicentennial cover.

Thanks are also owing to the Historical Society of Delaware and the amazing Dr.
Barbara Benson. Wishing to learn more about the Delaware Stone, we asked her for
help. In practically no time she responded with extensive materials from Delaware
newspapers printed in 1849 and from legislative records. Some interesting history
emerges: the cornerstone of the Monument was laid on July 4, 1848. Shortly
thereafter the Secretary of the “Washington National Monument Society” requested
all states in the Union to send “blocks” to be placed in the Monument iz the order
received.

In Delaware a Major John Jones and several other public spirited citizens went
about “procuring” a piece of granite from the Brandywine Creek near the Brandy-
wine Battefield. He took issue with the Secretary’s suggestion that placement ofthe
stones should turn on the order in which they arrived in Washington, and urged
(not surprisingly) that they be placed in the Monument “in the order in which the
states accepted the Constitution.” In a letter to the Editors of the Delaware State
Journal of June 29, 1849 he graciously offered to withdraw from the leadership of a
small group formed to honor the state, since others had argued that the entire
citizenry should have a role in the venture.

Major Jones enjoyed some success and encountered some setbacks, His view of
the primacy of the Delaware Stone prevailed. It is the first encountered by those
climbing the Monument. Jones and his friends had laid out money to get the stone
quarried, carved, and transported to the nation’s capital. Supporters in the General
Assembly tried to get state reimbursement of those who had made the Delaware
contribution possible. It is uncertain whether the state ever paid a penny for what
now appears on the cover.

N Cover Photography: Eric Crossan, Crossan Studio
Graphic Design and Production: Lois M. Rasys, Graphicom Associales

Photograph on facing page: Eric Crossan,
Crossan Studio
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State seal used by printer
Frederick Craig during
the 1780s.

Courtesy of the Division
of Historical & Cultural

Affairs

A Message |
From the Governor of Delaware

Governor Michael N. Castle

It is, above all, an enduring document.

There’s an inclination to see a lack of permanence in our own age, and thus to
expect to find more enduring institutions in earlier times. However, change has
always been part of the human condition, as Oliver Wendell Holmes Jr. pointed out
more than a century ago when he wrote, “Certainty generally is illusion, and repose
is not the destiny of man.”

But the certainty of the United States Constitution has not been illusion, nor the
stability and freedom it was intended to provide illusory.

Delaware’s role in the creation and ratification of the Constitution is as well-
known as any event 200 years ago can be. While there are questions and disagree-
ments about the events of 1787, Delawareans are to be excused if their interpre-
tation of history favors a large role for this small state. It should even be encouraged;
we have license to indulge in a measure of harmless chauvinism, because it is akin
to patriotism.

Elsewhere in this issue, authors will explore our state’s role, and the role of our
statesmen, in detail. Here I will confine my observations to the importance of this
Bicentennial to the state.

John Adams, in a letter written in 1776, urged that America’s declaration of
independence be celebrated with “pomp and parades, with shows, games, sports,
guns, bells, bonfires, and illuminations, from one end of this continent to the other,
from this time forward for evermore.”

The 200th anniversary of the Constitution will see its share of such festivities. But
in 1987 and 1988 we are celebrating more than a revolution, important as the
American Revolution was; we are celebrating the creation of a nation that has
endured for two centuries. It is more subtle and more profound, and it requires
thoughtful consideration of the history and future of the United States.

Fine musical instruments retain their quality centuries after they are made as
long as they are played regularly. Unused, they die. I believe that the Constitution of
the United States has retained its strength and vitality for the same reason; the law
must be used—must be observed, honored, followed—or it, too, will die.

Without question, this Bicentennial deserves celebration. But it should also be a
time of reflection on the principles that have endured in this nation. It should be a
time of re-examination of the Constitution, and of our own understanding and
commitment to it. n
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I The Land and the People:
Delaware in 1787

“How could a state so politically
divided by factional politics show
uncharacteristic unity in supporting
the Constitution?”

DELAWARE LAWYER Fall 1987 7




Delaware and Ratification
A Paradox Examined

During the Constitutional Period,
Delawareans shared with other Ameri-
cans the eightenth century liberal view
that strong governments posed a signi-
ficant threat to individual freedom. In-
deed, strong governments and individ-
ual freedom were usually regarded as
incompatible bed fellows. On most other
political questions, however, Delawareans
seldom agreed. In fact Professor Merrill
Jensen, in his study of the ratification of
the United States Constitution, declared
that in Delaware, “the animosity among
political leaders and the violence on
election days was probably unmatched
in any other state.”! And yet, despite a
strong suspicion of governmental power
and deep political division among its
citizens, Delaware committed itself to
increasing the power of the national
government by becoming the first state
to ratify the United States Constitution.
And it did so with unprecedented unani-
mity. Clearly this is a paradox that merits
close examination. Just as clearly, a
close examination must begin with a
brief look at the social and economic
history of Delaware during the late
eighteenth century.

According to the national census of
1790, each of the three Delaware counties
held approximately one third of the
59,096 inhabitants in the state. About 78
percent of that population was white,
and of the white population probably
two-thirds were of Anglo-Saxon stock.
While Anglo-Saxons were most heavily
concentrated in Kent and Sussex, the
next largest white ethnic group, the
Scotch-Irish, was primarily concentrated
in New Castle County. By 1790 the
Swedes, Finns, and Dutch, who were
the earliest European settlers of Dela-
ware, probably accounted for less than
six percent of the total population.
Delaware blacks, with roots in west Africa,
made up twenty-two percent of the in-
habitants and were most heavily con-

William Henry Williams

centrated in Kent and Sussex. About
seventy percent of them were slaves.
Only a handful of Indians—Delaware
Nanticoke, Choptank and Assateague—
remained in the First State. The other
native Americans had long since died of
white man’s diseases or had migrated
westward to Indian country beyond the
white frontier.?

Because at least ninety percent of the
population worked the land for a living,
few Delawareans lived in towns and
villages. As a result, Delaware towns were
small in size and few in number. Wil-
mington, the largest community in Dela-
ware, probably had no more than 2,000
inhabitants. Since the roads were poorly
maintained and often impassible, and
water transport was slow and uncertain,
most Delawareans led lonely, isolated
lives.?

Although there were some craftsmen,
seamen, and fishermen, and a few
attorneys, physicians, merchants, and
millers, they represented only atiny per-
centage of working Delawareans during
the Constitutional Period. The typical
Delawarean worked the land as owner,
tenant, hired hand, or slave. His life was
controlled by the seasonal cycles of
clearing, plowing, planting, cultivating,
and harvesting. In Sussex corn was the
chief crop. In Kent it was corn and wheat,
while in New Castle wheat had been the
chief crop since early colonial times.
Farmers near navigable rivers and creeks
sent surplus wheat and corn north to be
ground into flour at the commercial mills
along the Brandywine. Surplus livestock
were driven north to fatten on the lush
meadows of New Castle County before
being sold to buyers in Wilmington or
Philadelphia.

Most of what was raised on Delaware
farms, however, was consumed by the
farmer’s family. Indeed, these were
primarily self-sufficient farmers who
were able to scratch out a rather meager

existence from the soil because they
needed to purchase only limited amounts
of goods from the outside world. At
home they raised most of what they ate
and made most of what they wore. But
the soil, particularly in certain sections
of downstate Delaware, was losing some
of its fertility. And the land was losing
many young people to the more fertile vir-
gin soil lying west of the Chesapeake.’

The eighteenth century was a very
deferential age and nowhere was this
more evident than in the Delaware
countryside. Indeed, the dominance and
control exercised over the countryside
by the gentry caused Thomas Jefferson
to compare Delaware to a county in
England. Clearly education, marriage,
and one’s ultimate standing in one’s
community were largely controlled by
class affiliation. The gentry and a few of
the most successful attorneys, physicians,
and merchants were at the top of the
social pyramid. They were followed, in
descending order, by yeomen farmers,
craftsmen, tenant farmers, hired hands,
and slaves. The lack of a frontier or of a
large urban center, which have tradition-
ally produced radical ideas, meant that
there would belitde challenge to the tradi-
tional hierarchical society of Delaware.
Even the American Revolution didlitde to
change the status quo.?

For atleast some Delawareans during
the Constitutional Period, life was al-
most animal-like. The borderline material
existence provided by a self-sufficient
farm, the drab monotony of farm life, and
low levels of education and self-discipline
were the general rule. A few years before
the Constitutional Period, a traveler des-
cribed Sussex Countians as “a people
without learning, which proceeds alto-
gether from their extreme poverty.” To
some degree this description was true of
most Delawareans throughout the late
eighteenth century.’

8 DELAWARE LAWYER Fall 1987




It was only natural that men and
women, facing a lifetime of long harsh
days that prematurely drained youthful
enthusiasm and high spirits, would turn
to alcohol and frivolous pursuits to
lighten their burdens. As a result, morality
suffered enormously. Indeed, it seemed
that during much of the Constitutional
Period, moral standards in Delaware
had declined to a record low.

Predictably the disorders brought on
by the American Revolution were blamed
for much of the moral decline. The state
government tried to deal with part of the
problem by offering rewards for the
apprehension of criminals and by ban-
ning commercial fairs. The latter, which
met some of the economic and social
needs of the rural populace, were out-
lawed by state law in 1785 because com-
mercial fairs were now seen as
“nourishers of vice.” Delaware also out-
lawed the public promotion of horse
racing, foot racing, cock fighting, and
shooting matches “because they were
frequently made with the intent tovend
and sell strong liquors, to the great pre-
judice of religion, virtue, and industry.”
Wilmington discouraged vice by “drum-
ming” undesireables out of town while
bystanders pelted the moral offenders
with rotten eggs.®

To counteract this decline in morality
and to give spiritual meaning to a rather
drab existence, some Delawareans turned
to organized religion only to find a lack
of vitality in most Delaware religious
institutions. The Anglican Church, the
nominal ancestral church of Delawareans
of English stock, had lost its already
tenuous hold over the heavily Anglo-
Saxon population of Kent and Sussex
during the American Revolution. Out of
the ashes of colonial Anglicanism emer-
ged the Protestant Episcopal Church
during the 1780’s, but it had too few
clergymen to meet the religious needs
of Anglo-Saxon Delawareans. Indeed,
one Episcopalian complained in 1784
that there were only two Episcopalian
clergymen on the entire Delmarva
Peninsula, “and one of them is a
drunkard”. Although it was the ancestral
church of the Scotch-Irish and an impor-
tant presence in New Castle County, the
Presbyterian Church also lacked evange-
listic fervor.?

Just before the American Revolution,
Methodism, an evangelistic and evan-
gelical reform movement within the
Anglican Church, began to set up societies
in Delaware. Far more demanding of

personal discipline and in calling for
pacifism and the abolition of slavery
than either the Anglican or Presbyterian
churches, early Methodism was particu-
larly successful in recruiting followers in
Kent and Sussex. By 1784, when American
Methodists declared their independence
from the Anglican Church, there were
more Methodists in Delaware than the
combined membership of all the other
Delaware churches. And yet Methodists
and the members of all of the other
churches combined represented only a
small minority of the population. Irwould
not be until the Second Great Awakening,
at the beginning of the nineteenth
century that a large percentage of
Delawareans would formally belong to
any church. That most Delawareans had
no institutional affiliation — religious
or otherwise — was very significant be-
cause it tells us a great deal about their
inner nature during the Constitutional
Period.!®

Jack Greene, historian at The Johns
Hopkins University, maintains that
“perhaps the most powerful drive” in
the early American experience was the
desire for personal independence. Quite
simply put, “independence meant free-
dom from the will of others”. Because
individual independence rested pri-
marily on individual economic success,
in England it was a possibility open to
only a small minority at the top of
the social pyramid. But in America,
where land ownership was accessible to
the general populace, “independence was
a possibility for every able bodied,
enterprizing free man”. Even in Dela-
widre economic opportunities remained
great when compared to Europe. It must
be added, parenthetically, that the in-
dependence of women was another
matter. Women were denied true inde-
pendence from the will of men for avery
obvious reason. As a Lyceum of Delaware
meeting held in Wilmington during the
late eighteenth century concluded, in
mental powers women were inferior to
men,!?

The drive for independence did not
lend itself to a belief in equality, even
among males. To the contrary, indepen-
dence for oneself was enhanced by the
dependence of others. Following this
line of thinking to its logical conclusion,
one must see the slaveholder as the
most independent of men. Is it so sur-
prising then that the writer of the
American Declaration of Independence
owned a large number of slaves?

Dr. Williams, who bolds a PbD in
History from the University of Delaware,
is now a Professor of History in the Uni-
versity’s parallel program in Georgetown.
A prolific author with a wide range of
interests, be is unusually well suited to
portray the social environment in which
the First State’s act of ratification took
Dlace.

His range of expert knowledge em-
braces both medical and religious bis-
tory. He is perbaps the definitive author-
ity on the growth of Methodism in the
Delmarva Peninsula, and bis study of
the Pennsylvania Hospital during the
years 1751-1775 appeared in the Journal
of the American Medical Association.
His feelfor thesocial terrain described in
the accompanying article bas doubtless
been enbanced and deepened by his
participation in community life, a con-
tribution ranging from services to the
Georgetown Public Library and to the
United Methodist Church of which be is
an active member.
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Delaware and Ratification
(Continued)

Like most Americans of the eighteenth
century, Delawareans devoted their time
and energy to the pursuit of private gain
so that they might attain personal inde-
pendence. Clearly, economic success
spelled individual freedom. Obsessed with
private concermns, most Delawareans had
little time, energy, or interest in a public
life that included political and religious
institutional ties. It was only when, as
occasionally happened, their pursuit of
private gain was threatened by govemn-
ment action, or even inaction, that Dela-
wareans would briefly give their attention
and energies to the public sphere.

A case in point was the American
Revolution. Many Delawareans were
angered by the newly imposed British
revenue measures such as the Stamp
Tax and the Townshend Acts. They
understood that as long as Delaware
remained in the British Empire, other
revenue measures could follow, which
would further threaten personal indepen-

dence. How could one’s prospects
improve in the face of such inhibiting
taxation? Predictably, these Delawareans
became rebels.

But there was another group of
Delawareans who saw the threat to
personal independence not in the rather
benign commercial regulations of the
British Empire headquartered in far

away London, but in the newly in-

dependent state government, taxes, and
efforts to recruit them for the state
militia or, when that failed, to disarm
them. In 1780 in central Sussex the Black
Camp Rebellion was triggered by the
perception that taxes were oppressive
and draft laws unfair. These Delawareans
were understandably less enthusiastic
about the American Revolution because
they clearly saw the distant government
in London as less of a threat to personal
independence than the newly organized
state government that would eventually
be stationed in Dover.!!

With the end of the American Revo-
lution, most Delawareans again tumed
their backs on politics as they eagerly
returned to the private sphere. Attorney
Nicholas Ridgely of Dover refused to
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run for a seat in the Delaware General
Assembly in 1787, despite the fact that
he was “hard pressed by friends”. Ex-
plained Ridgely, “thank heaven I know
my own interest too well to act so
foolishly—my business is increasing,
and all sides employ me...” But to run for
public office, he pointed out, “would, I
think, inevitably ruin me.” And yet appre-
hensions, raised by events of the Revo-
lutionary years, remained. They were
strengthened by the adoption of the
Articles of Confederation in 1781, which
posited most political power in the
hands of the individual states.'

Delaware experienced serious eco-
nomic problems during the 1780s. A
significant deflation combined with
declining crop vyields to increase the
number of debtors and to make debt
payments difficult to meet. Because the
Articles of Confederation allowed in-
dividual states to print their own money,
hundreds of debtors signed petitions
sent to the Delaware General Assembly,
pleading for the emission of paper
currency. The petitioners hoped that an
increased supply of money would re-
place deflation with inflation, an eco-
nomic situation that would benefit
debtors. Delaware’s creditors, however,
objected strongly because they realized
that inflation would seriously hurt their
interests. Twice during the 1780s bills
forcing the state to print paper money
were approved in the lower house but
rejected in the upper house of the
General Assembly. Clearly Delaware
creditors were safe as long as they
controlled atleast one house of the state
legislature. But what of the very real
possibility that debtors might someday
gain control of both houses of the
General Assembly? Only a strong national
government with the power to bar in-
dividual states from printing money
could prevent the resulting economic
disaster.!3

There was another threat to the econ-
omy of Delaware directly traceable to the
Articles of Confederation. Because
Delaware had no large seaports, most
cargoes bound for Delaware were first
unloaded at the Port of Philadelphia.
Thanks to the Articles of Confederation,
each state had the right to tax imports
from other states and nations. Conse-
quently, Delawareans found themselves
paying the Pennsylvania tariff on most
of the goods that they wished to import
from the outside world. In 1785 Penn-
sylvania significantly increased its tariff,
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dearly demonstrating that Delaware’s
commercial relations with the outside
world were subject to the capricious
taxing whims of the Pennsylvania legis-
lature. The only hope for Delaware lay in
the creation of a new powerful national
government that would not allow indi-
vidual states to tax imports.'

Delaware was also concerned about
the exposed position it occupied along
the Delaware River, Bay, and the Atlantic
Ocean. Vulnerable to foreign invasion,
Delaware could not expect much military
help from the United States Government.
Thanks to the Articles of Confederation,
the primary responsibility for self defense
was placed on the individual states.
Because little Delaware had neither the
manpower nor the economic resources
to properly defend itself, it saw in a
strong central government the only real
hope for long-term survival.

When it became increasingly obvious
in the mid 1780s that Delaware was
facing some serious problems, many
who had ignored publiclife now turned
to the public arena because they sensed
that the free pursuit of personal in-
dependence was once again threatened.
Indeed, even Nicholas Ridgely finally de-
cided to enter the public arena and was
elected a delegate to the state ratifying
convention.’

But what sort of political affiliation
made sense to men who, for the most
part, had never had strong, long-lasting
ties to any political or religious organ-
ization? The one tie that most Dela-
wareans could fall back on as they moved
into the public arena was the old bond
of ethnic blood. Those same ethnic blood
ties had also dictated religious affiliations
for those with a spiritual bent. Anglo-
Saxons whowentto church were general-
ly Anglicans; Scotch-1rish who attended
churchwere usually Presbyterians. Thus
it was that most of the political competi-
tion that went on in Delaware featured the
Anglo-Saxon Church of England faction
against the Scotch-Irish Presbyterian
faction. 16 ‘

However, political factionalism based
on ethnic-religious ties was complicated
by the entrance of Methodism into
downstate Delaware. It attracted a
considerable following among the Anglo-
Saxon populace because it was viewed
as an alternative “English” faith. But
Methodism seemed to frown on political
involvement. Francis Asbury, the leader
of American Methodism and a resident
of Delaware for more than two years

Francis Asbury

%

Photograph countesy of the Delaware Historical Society

during the American Revolution, advised
Methodists to steer clear of politics.
Other Methodist clergy and lay leaders
pointed out that political activity seriously
compromised Christian principles. And
yet other Methodists, such as Richard
Basset of Dover who would serve his
state as governor and United States
Senator, felt that it was their Christian
duty to participate in the world of politics.
Naturally those Methodist who did be-
come politically active were drawn to
the Anglo-Saxon faction that was
dominant in downstate Delaware. In-
deed, one of the leaders of the Anglo-
Saxon faction in Kent County supposedly
called his walking stick John Wesley’s
staff. He boasted that with it he would
break John Calvin’s head. Obviously,
the staff represented the votes of down-
state Methodists, and he would use those
votes to defeat the Scotch-Irish Presby-

terian ticket. So heated were elections
between the two factions, that in Kent
and Sussex in 1783 and in Sussex in
1787 voters complained of considerable
intimidation and violence at the polls.”’
The conundrum was how a state so
politically divided by factional politics
could show uncharacteristic unity in sup-
porting the newly written United States
Constitution and thus become the first
state to ratify that document. But perhaps
the puzzle is not that difficult to solve.
To summarize an earlier point; before
and during the American Revolution
one group of Delawareans saw the real
threat to their compulsive pursuit of
personal gain and its corollary, individual
independence, in measures taken by an
increasingly oppressive British govern-
ment. But other Delawareans found the
new taxes and militia recruitment efforts
of their newly independent state govern-
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ment more oppressive than the British
government could ever be. Quite natur-
ally, the first group was far more
enthusiastic about the American Revolu-
tion than the second.

During the Constitutional Period, two
political factions were also present in Dela-
ware. They too turned to violence and in-
timidation at polling places and differed
radically on a number of important
issues. Andyet both factions agreed that
the pursuit of private gain could only
proceed ifthe new national constitution
was ratified. To those Delawareans
concerned with the inflation-deflation
issue, angry over the ability of Penn-
sylvania to tax most of Delaware’s
imports, and upset with the generaliack
of a strong national defense, the new
constitution promised a national govern-
ment powerful enough to remedyavery
unsatisfactory situation.

But just as important, the very act of
empowering the national government
with enough authority to meet those
problems caused a decrease in the
power and authority of individual state
governments. And that, to many Dela-
wareans and other Americans, was a
welcome development. John Francis
Mercer, a Maryland delegate at the
Constitutional Convention, maintained
that the “corruption and mutability of
legislative councils of the states” had
created the need for a new constitution.
James Madison of Virginia pointed out
that it was not so much the structural
defects of the Articles of Confederation
but “the deficiences and derelictions of
the state governments” that made
ratification of the United States Con-
stitution essential. In Delaware George
Read, the leader of one political faction,
went so far as to envision the abolition of
state governments. Dr. James Tilton, a
leader of the opposing faction, strongly
supported the United States Constitution
because, upon ratification, “good men
will...be more out of the reach and power
of unjust and wicked oppressors than
heretofore”. Evidently political power
in the hands of the more distant
national government was considered
less threatening than the same power in
the hands of the more proximate state
government.'®

Clearly the United States Constitution
lessened the potential of the government
in Dover to interfere with the central
obsession of free white male Dela-
wareans: the pursuit of private gain.
Indeed, the uneasiness of many over

the unchallenged power of their state
government provided the needed mor-
tar to unite them with others in unani-
mously approving the new national con-
stitution. To borrow a phrase from the
present occupant of the White House,
Delaware unanimously became the First
State because so many Delawareans sim-
ply wanted to get government off their
backs. ]

! Merrill Jensen, ed., The Documentary History of
the Ratification of the Constitution, 111 (Madison,
Wisconsin, 1978) p.39.

2'The 1790 U.S. Census returns for Delaware can
be found in Leon De Valenger, Reconstructed
1790 Census of Delaware (Washington, D.C.
1979) p.2; in John A. Munroe, History of Delaware
(Newark, Del. 1979) p.269; and in Stella Suther-
land, Population Distribution in Colonial America
(New York, 1936) p. 135. The estimates of white
ethnic groups are partly based on a chart that
appears in Thomas L. Purvis, “The European Ances-
try of the United States Population,” William and
Mary Quarterly, xli (1984) p.98.

3 Although the exact percentage of the working
population who worked the land is impossible to
determine, almost all occupational information
available to historians of the late eighteenth cen-
tury suggest that ninety percent is a conservative
figure. Although there is no official census for Wilm-
ington during the period and the Duc de 1a Roche-
foucault Liancourt in Travels 111, (London, 1800)
p-538, estimated that almost 5,000 people lived in
Wilmington in 1797, this seems too high a figure
in view of the fact that this rapidly growing port
would have only slightly more than 8,000 people
some forty-three years later. I am more comfort-
able with the estimate of Harold Hancock, in “How
Delaware Became the First State,” p.1 (xeroxed
paper that will be published), that Wilmington’s
population was less than 2,000 in 1790.

4 A good summary of economic life in Delaware in
the late eighteenth century can be found in John
A Munroe’s Federalist Delaware (New Brunswick
NJ, 1954), 25-39, 114-147.

5 For a perspective on migration from Delaware
and the Eastern Shore of Maryland see William H.
Williams, The Garden of American Methodism,
(Wilmington, De., 1984) p. 72-73.

6 For Jefferson’s statement about Delaware see
Munroe, Federalist Delaware, p. 213. Predictably,
because it was closer to Philadelphia than Kent
and Sussex, New Castle County seemed more
comfortable and more familiar with new ideas.

7 For description of Sussex Countians see William
Stevens Perry, Historical Collections Relating to the
American Colonial Church, 11, (New York, 1969)
p- 430.

8 For discussion of the decline in morality see
Munroe, Federalist Delaware, p. 151-152. for
nature of legislation to combat the decline in
morality see Enrolled Bills, 1785-87, +818, 866,
Delaware State Archives, Dover, De.

For a general discussion of religion in Delaware
during the constitutional period see Williams, 7he
Garden of American Methodism. For quote about
Episcopal clergymen see Thomas Ware, Skefches
of the Life and Travels of Rev. Thomas Ware (New
York, 1842) p.93.

10 for a discussion of church membership see
Williams, The Garden of American Methodism, p.
73-78.

H Jack P. Greene, “Independence, Improvement
and Authority: Toward a Framework for Under-
standing the Histories of the Southern Backcountry
during the Era of the American Revolution,” in
Ronald Hoffman, Thad W. Tate and Peter J. Albert,
eds., An Uncivil War: The Soutbern Backcountry
During the American Revolution (Charlottesville,
Va. 1985) pp. 3-36. For the Lyceum of Delaware
see Munroe, Federalist Delaware, p. 181. For the
Black Camp Rebellion see Harold Hancock, The
Loyalists of Revolutionary Delaware (Newark, De.,
1977) pp.91-95.

12 Nicholas Ridgely to Abraham Ridgely, Dover,
August 22,1787, RC folder 131, Ridgely Collection,
Delaware State Archives, Dover, De. Even during
the American Revolution it was hard to get many
Delawareans to involve themselves in the public
sphere. See, for example Nicholas Vandyke to
Thomas McKean, Feb. 14, 1781, McKean Papers, 1,
43, Historical Society of Pennsylvania, Philadel-
phia, Pa.

13 Votes of the House of Assembly of the Delaware
State, 1782-1791 (Wilmington, De., 1783-1792) in
Delaware State Archives, Dover, De. Of interest
are entries for June 8,9, 17, and 18, 1786; Jan. 31,
1787; Jan. 24, Oct. 27, 1788.

" Delaware responded to Pennsylvania's tariff
increase of 1785 with an act to make Wilmington
and the town of New Castle tariff-free ports. It was
hoped that this action would draw commercial
shipping direct to Delaware and thus avoid pay-
ing Pennsylvania tariffs on imports. See Enrolled
Bills 1785-87, #831, Delaware State Archives,
Dover, De.

15 See Ratification Document, Hall of Records,
Dover, De.

16 See Munroe, Federalist Delaware, 97-102 and
passim; Hancock, The Loyalists of Revolutionary
Delaware, 408 and passim.

17 For information on the Methodists see Williams,
The Garden of American Methodism passim. for
the comment on John Wesley’s staff see John A.
Munroe, ed., Timoleon’s Biographbical History of
Dionysius Tyrant of Delaware (Newark, De. 1958)
p- 43. for election riots in Kent and Sussex in 1783
and 1787 see Hancock, The Loyalists of Revolu-
Honary Delaware, p.98-101.

18 The negative feelings of James Madison and
John Francis Green towards state govemments
are discussed in Christopher Collier and James
Lincoln Collier, Decisions in Philadelphia: The
Constitutional Convention of 1787 (New York,
1985) p.195-197. For the quote from George Read
see William Thompson Read, ed., Life and Cor-
respondence of George Read. (Philadelphia, 1870)
pp. 451-453. For Dr. James Tilton see Timoleon,
The Biographical History of Dionysius, Tyrant of
Delaware, p. 70.
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“What is a Tory?” asked Thomas Paine
in 1776 in The Crisis. “* Good God! What
is he? I should not be afraid to gowith a
hundred Whigs against a thousand Tories,
were they to attempt to get into arms.
Every Tory is a coward; for servile, slavish,
self-interested fear is the foundation of
Toryism; and a man under such influence,
though he may be cruel, can never be

brave.”
As Paine wrote, the scene of the War

for Independence had shifted to the
middle colonies and Paine suspected
one reason the British welcomed such a
shift was the number of Tories in that
region.

Delaware certainly had its share of
Tories, or Loyalists —the names given
to those who, for a variety of reasons,
opposed independence and hoped for
reconciliation with England. Indeed,
John Adams wrote in 1780 that there are
“in this little state, from various causes,
more Tories in proportion than in any
other.” Thomas McKean declared that
“amajority of the state was against inde-
pendence.” Although a few of Delaware’s
Loyalists left the colonies after indepen-
dence was declared and others actually
served with British forces during the
revolutionary war, most Loyalists felt no
need to depart. They remained on their
farms and in their communities. Thus,
there was a strong Loyalist presence and
sentiment throughout the state.

Conflicts between the Loyalists and
those who favored independence—
usually known as Whigs—were frequent
during the war and remained a feature
of life in southern Delaware during the
post-war period. By the coming of the
Constitution, however, a gradual recon-
ciliation between the two factions had
begun. The treatment of those who had
opposed independence tells us much
about Delaware during the constitutional

After The Revolution
What Became Of -7
The Loyalists?

Harold B. Hancock
and The Honorable Battle R Robinson

period and it is tempting to read into an
account of the era evidence of a Dela-
ware character of independence, moder-
ation and reconciliation.

Delaware Loyalists came from all
walks oflife and were found in all three
counties. Usually New Castle is considered
the most “patriotic” of the three coun-
ties, though some of the inhabitants
sold provisions to the British army during
the invasion of 1777. Kent County was
more mixed in feeling. The western part
of the county along the Maryland bor-
der was particularly Loyalist. The Loyalist
stronghold in the state was undoubtedly
Sussex, and much of the county’s poli-
tical leadership was avowedly Tory.

The reasons for the sentiments of the
Delaware Loyalists varied. Some simply
favored the status quo or wished to avoid
armed warfare; others benefited from
trade with the British. Kent and Sussex
were removed from the intellectual fer-
ment and revolutionary fervor in the
Philadelphia area. Most of the inhabi-
tants of southern Delaware were of
British stock and the influence of the
Scotch/Irish, who were great supporters
of the revolution, was less pervasive
than in New Castle. Then, too, the resi-
dents of the western parts of the coun-
ties shared an affinity with the Loyalists
of Maryland's eastern shore. Perhaps
some were even so independent as to
prefer a distant government in England
to one closer to home!

Thus it was that throughout the revolu-
tionary period large numbers of Dela-
wareans, with varying degrees of fervor,
opposed independence and opposed
the war to achieve it. The conflict
between Whig and Tory manifested it-
self in partisan and contentious quar-
reling, marked by civil disruptions and
harassment.

On several occasions, dissension
erupted into insurrection. The most
notorious insurrection in Kent County
was led by one Cheney Clow, whose
followers built a “fort” near the Mary-
land line in Kenton in 1778. His forces,
numbering about 100, fled after ex-
changing shots with the militia, An inter-
esting historical footnote: the Reverend
Francis Asbury, the early Methodist mis-
sionary, was in hiding nearby during the
outbreak. About 50 of Clow’s followers
were later captured and 20 were sent off
to enlist in the Continental Army, a com-
mon fate of captured Tories.

Sussex was the scene of several other
uprisings, the most notable in June 1776,
just before the Declaration of Indepen-
dence and in 1780 when the so-called
“Black Camp Rebellion” took place. In
the 1776 incident numerous Loyalists
led by Thomas Robinson, a member of
the General Assembly, Boaz Manlove,
the county treasurer, and Sheriff Dorman
Lofland, flocked to Lewes and threatened
to seize control of the government. The
outbreak was quelled by the arrival of
militia dispatched by the Continental
Congress and the General Assembly and,
perhaps, by the failure of British forces
to come to their aid.

Many of the participants in the Lewes
incident took part in the Black Camp
Insurrection. During the course of this
outbreak large numbers of Tories roamed
Sussex County, seizing ammunition and
threatening citizens. Most of the parti-
cipants appear to have been subsistence
farmers and others of small or no prop-
erty. Their grievances, essentially eco-
nomic, sound familiar to contemporary
ears: they opposed the com tax imposed
for support of the continental army;
they claimed discrimination under a
draftlaw that permitted rich men to hire
substitutes; and they opposed the seizure
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of weapons and firearms belonging to
Tories. Once again the insurrection
was disspelled by the militia; eight of
the leaders received grisly sentences: to
be hanged “by the neck but not till you
be dead, for then your bowels must be
taken out and burnt before your face,
then your head must be severed from
your body, and your body divided into
four quarters, and these must be at the
disposal of the supreme authority in the
state.” All were pardoned by the General
Assembly before the sentences could be
carried out.

It is notable that, given the wide-
spread Tory sympathy in the State, these
episodes were few in number, readily
dispelled, and did not inflict widespread
loss of life or property damage. The parti-
cipants suffered little punishment and
were frequently pardoned by the Gen-
eral Assembly or treated leniently by the
courts.

Several reasons have been suggested
for the failure of the Tory sentiment to
be transformed into armed rebellion or
large-scale support for the British forces.
The early departure from the state of
prominent Sussex Loyalists left the Tories
without influentialleadership. The change
to a Whig-controlled general assembly
in 1778 assured that the militia could be
used to control disturbances. Perhaps
most significant was the failure of the
British to organize and assist their sym-
pathizers. Historians have speculated as
to what might have happened in 1777 if
the British under General Howe had
proceeded up the Delaware River instead
of the Chesapeake Bay and had landed
soldiers in Sussex County to march north-
ward. It is probable that hundreds of
men would have flocked to him from all
over the Delmarva Peninsula and they
would have done much damage to the
countryside as they advanced. If Howe
had continued to hold the peninsula, he
would have stopped the commerce of
Philadelphia and Baltimore, held the
breadbasket of the nation between the
Susquehanna and Delaware Rivers, and
hindered transportation on the high
seas between the North and South. But
his decision was to proceed by way of
the Chesapeake. And as a result, British
sympathizers in Delaware remained little
more than that. ‘

The Whigs had difficulty in developing
policies to contain Loyalist sympathies.
In 1778, the general assembly enacted
vigorous laws against the Loyalists. The
mostimportant of the measures was the

“Act of Free Pardon and Oblivion”. It
called for the taking of an oath of alle-
giance. The property of those who re-
fused was to be sold by the counties.
Forty-six named individuals were for-
ever barred by the Act from voting and
holding office and suffered confiscation
of their property. These forty-six—20
from New Castle, 13 from Kent, and 13
from Sussex—represented a cross-sec-
tion of the state. According to a rather
sympathetic discussion of the career of
Benedict Arold that appeared in the
October 1986 issue of a scholarly English
publication, History Today, that cross-
section included captains, military men,
a lawyer, office holders and wealthy
citizens. But there were also yeomen,
innkeepers, pilots, three shallop men,
mariners, laborers, coopers, a weaver, a
coppersmith, a tailor, a saddler, a brick-
layer, a hatter, and a cordwainer. Only a
handful had sizeable estates.

Anti-Tory acts were not vigorously
enforced. Indeed, some of the forty-six
named in the Act of Free Pardon were
even exempted by the courts upon pay-
ment of costs. This tolerance of Tory
activity suggests that Loyalist sympathy
was indeed widespread.

The end of the war and the signing of
a treaty of peace did little to end the
discord. Tensions between those who
supported independence and those who
opposed it remained high. Understand-
ably, feelings were especially bitter be-
tween Tories and those who were vet-
erans of the war. Not surprisingly, Whigs
were determined to prevent Tories from
sharing the fruits of victory. Tory “refu-
gees”—those who had fled to the British
cause and tried to return to the State—
roamed the countryside, often plundering
homes and terrorizing citizens.

Riotous elections, especially in Kent
and Sussex Counties, were frequent. In
1787 veterans in Sussex County formed
an “association” to disenfranchise those
who had been unfriendly to the Amer-
ican cause. The situation was so tumul-
tuous that the election could not take
place at the customary time in October.
The President of the State (Governor)
tried to form a compromise ticket con-
sisting of an equal number from each
party, but the General Assembly refused
to accept the returns and called for a
new election on November 26, at the
same time that delegates were to be
chosen to attend a state convention to
consider the proposed federal consti-
tution. The General Assembly moved

the site of the election from Lewes to
nearer the center of the county.*

Tumultous elections, conflicts, and
hard feelings between Whig and Tory
were to continue, But by the time of the
adoption of the Constitution and the
establishment of a new national govern-
ment some movement toward recon-
ciliation had begun.

An example of steps toward recon-
ciliation was the treatment of exiled
Tories. At the end of the war at least 30
Delawareans were living in Nova Scotia,
New Brunswick, and England. Upon the
signing of the peace treaty, seventeen of

}

) JCoﬁr;ésa; of ti)e Division
of Historical & Cultural
Affairs

these submitted claims to the state for

the confiscation or loss of their property

and twelve received some sort of settle-

ment. Eventually, some of them returned

to Delaware.

Of course the great bulk of the Loyalists
had never left. In time they were fully
accepted and readmitted into the poli-
tical life of the State. In 1789 nine per-
sons in Sussex who had been denied
the franchise under the Act of Pardon
and Oblivion petitioned for restoration
of their rights. The legislature promptly
restored their rights and eventually re-
pealed sections of the Act dealing with
disfranchisement, with the result that
Tories were thereafter able to partici-
pate in elections. This outraged many
Whigs—as did the fact that the electorate
frequently chose Tories and conserva-
tives for office. By the 1790’s most of the
Tories had become members of the Fed-
eralist party of Washington and Hamilton;
Whigs generally affiliated with Jefferson’s
Democratic-Republicans.

.. ‘:‘:;\S&,:‘ﬁ :
Riotous elections

PP

*For a fuller account of this election
turmoil see the discussion by Mr. Justice
Holland and Judge Chandler.
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The Honorable Battle Robinson, a
Judge of the Family Court and a resident
of Sussex County, is an experienced ob-
server of government to which she con-
tributed with distinction during ber ser-
vice in the administration of former
Governor Pierre S. DuPont, IV. We are
saddened that ber collaborator, the late
Dr. Harold Hancock, will not join in a
Constitutional celebration be did so
much to enliven and enrich. That dis-
tinguished Delaware bistovian, a Pro-
Sfessor at Otterbein College of Westerville,

Loyalists
(Continued)

One measure that did much to soothe
grievances in Sussex was the move of
the county seat from Lewes to the center
of the county. As early as 1770 those
inhabitants of central and western
Sussex—then two days’ distance from
Lewes—had sought a more convenient
location for the transaction of county
business. Following the war, numerous

Obio, has exerted a powerful influence
upon the contents of this issue through
bis generous advice to other authors
and bis scholarship, upon which many
of them bave drawn. At the time of bis
death in July be was completing an bis-
torical study of Delaware in the late
eighteentbh century, to which discrim-
inating readers will look forward to
reading with mingled enjoyment and
sadness at the thought of bis untimely
bassing,

petitions, some signed by those who
had taken part in the Black Camp Rebel-
lion, were submitted, and in 1791 the
General Assembly created the town of
Georgetown to serve as the county seat.

The heritage of this era was issues,
feuds, and personalities that influenced
the state for some time to come. Despite
an official policy of leniency and recon-
ciliation toward the Loyalists, cries of
“Whig” and “Tory” still aroused passions.
The State had been divided between
these two great factions, and the history
of insurrections, disturbed elections,
and political controversy was not soon
forgotten.

Gradually this great division healed
and Delawareans turned to new issues
and new problems—at least until the
Civil War era when the State once again
became divided into two great factions.
But that’s another bicentennial. [ ]

£
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Delaware Women and the Law

The Limitations of Coverture
During the Eighteenth Century

The study of women in history has
recently grown increasingly popular.
Twenty years ago American historians
examined primarily political, economic,
and intellectual issues. History was a
male domain and textbooks empha-
sized wars, political alliances, and presi-
dential elections. Never the prominent
participants in these situations, women
were relegated to a secondary position.
It seemed that Betsy Ross and Harriet
Tubman were two of a mere handful of
“important” women in our past. This
emphasis changed, primarily as a result
of the political events of the 1960s
which had a remendous impact on the
field of history. The civil rights and
women’s movements helped many his-
torians to realize that by ignoring the
contributions of minorities and women,
they were recreating only a part of the
past.

This awareness led to the develop-
ment of what is now called social history.
Social historians focus on women, min-
orities, those without political power,
and on everyday lives, rather than on
presidents and wars. Those engaged in
this “bottom-up” approach to history
attempt to reconstruct the habits and
life styles of middle and working class
men and women. This is often proble-
matic because most Americans did not
keep detailed written records of their
activities. Many women, especially
working class women in the eighteenth
and early nineteenth centuries, were
illiterate. Even women who could write
rarely engaged in public activities, such
as business and politics, where the tec-
ords were kept that have traditionally
been considered important enough to
save. As a result, those who study wo-
men’s history must often search for
scarce materials, including women’s

Peggy A Tatnall

personal correspondence and diaries,
to illuminate the diversity of women’s
experiences.

An alternative approach to the study
ofwomen in the past involves the exam-
ination of laws that pertained particu-
larly to them. An explication of legal
rights can provide us with one indication
of the general status of women in society.
Seventeenth and eighteenth century law,
for example, treated married women
differently from single women or men.
Married women were subject to the prin-
ciples of coverture. Coverture, based in
English common law, stipulated that
upon marriage the wife lost most of her
legal rights to act autonomously. She
could no longer act as an individual in
most instances because the law expected
her husband to act in her behalf. Cover-
ture prevented a married woman (or
feme covert) from buying, selling, or
owning property in her own name. Her
property automatically fell under her
husband’s jurisdiction, giving him al-
most total control.

The principles of coverture were con-
sistent with the predominant eighteenth
and nineteenth-century views of the
proper gender relationships within the
family and were created to complement
the ideal marriage. Society expected
that the husband, as provider, would act
responsibly, wisely manage the family
holdings, and have the final say when
important decisions were made. The
wife’s role was primarily supportive. A
woman’s life revolved around the home:
spinning, cooking, and caring for the
family were her principal tasks.

Sir William Blackstone popularized
the notion that under coverture a married
woman’s identity was totally sublimated
to that of her husband in his book
Commentaries on the Laws of England,

published in 1765. Blackstone’s views,
popular in both England and the col-
onies, were widely read by law students.
He painted a grim picture of a male-
dominated society that granted married
women very few opportunities to act
responsibly or make decisions about
their holdings:

By marriage, the busband and wife are
one person in law; that is, the very being
or legal existence of the woman is sus-
pended during the marriage, or at least
is incorporated and consolidated into
that of the busband; under whose wing,
protection, and cover, she performs every
thing.

In light of the potentially debilitating
effects of coverture, there has been a
disagreement among scholars over the
mitigating effects of equity courts on
married women’s status. Blackstone
discounted the impact of the courts of
equity, created by colonial lawmakers to
correct some of the injustices of cover-
ture. Mary Beard, an eaily twentieth-
century historian, disagreed with Black-
stone’s assessment of the equity courts.
She found that equity offset the limita-
tions of coverture and successfully al-
lowed women more control over their
own lives and property by providing
flexibility and a variety of relationships
between family members. Yet by de-
picting equity as independent and equal
in weight to common law, Beard exag-
gerated the power of equity courts to
free women from the restrictions of
coverture.? Marylynn Salmon’s recent
Pennsylvania research points to the
conclusion that the impact of coverture
on women’s lives probably fell some-
where between the contrasting portrayals
by Blackstone and Beard. Although equity
did allow femes coverts to make con-
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Delaware Women

and the Law
(Continued)

tracts and own property, the courts re-
quired the husband’s written consent,
thus negating the actual independence
granted to the wife.?

While acknowledging the impornance
of equity, Salmon agreed that often, as
Blackstone found, coverture laws and
custom rendered a married woman vir-
tually invisible. Her legal rights were not
totally subsumed, but were circum-
scribed to a large degree.® Equated by
law with the incompetent, under age,
and geographically absent, femes co-
verts were far from equal citizens. Cover-
ture prevented a wife from suing to re-
dress a grievance, under the assumption
that her husband would handle busi-
ness on her behalf. However, reality did
not atlways live up to the ideal. Hus-
bands did not always act in their wives’
best interests, and some men deserted
their families altogether. For this reason
coverture, which gave a husband con-
trol of his wife’s property, often failed to

provide adequate protection for a mar-
ried woman and her estate. Lawmakers
attempted to remedy this, but new legis-
lation rarely allowed women to act on
their own initiative. Most revisions
limited women to defensive responses.

Under coverture, a husband control-
led the property his wife brought to the
marriage unless she negotiated an ante-
nuptial contract to prevent him from
doing s50. An antenuptual contract was
one method by which women could
defensively protect themselves from
coverture restrictions. These contracts
were most often drawn up before re-
marriage by widows who had a sub-
stantial amount of property to protect.’
Unfortunately, antenuptual contracts
were not commonly used because many
women lacked the guidance, legal
sophistication, and wealth necessary to
create such complicated agreements.
Once the marriage took place without
one, women had little hope of main-
taining control over their property, be-
cause the law prevented married couples
from contracting with each other. As a
result, most women had little influence
over their own estates.

P

Comphmemary desngn
consultatmn andk IavouL

In certain circumstances married wo-
men were granted a degree of freedom
from the otherwise fairly restrictive con-
fines of coverture. Some women peti-
tioned for and were granted “sole-trader”
status which allowed them to conduct
business on their own.® This exception
was most often taken advantage of by a
wife to conduct family business on be-
half of her spouse when he was out of
town for extended periods of time. Oc-
casionally though, the courts granted
sole-trader status to a wife, who, with
her husband’s permission, conducted
routine day-to-day business on her own
evenwhen her husband was notabsent.
This indicates that despite bleak laws
relegating married women to secondary
status, in actuality some men realized
their wives were able participants in the
world outside the home. Informally
men often treated their wives as equal
partners, and many women participated
in major family decisions, as historians
have discovered by reading women’s
personal correspondence.

Some scholars emphasize further ex-
ceptions to the restrictions of coverture.
Gunderson and Gampel found that early
eighteenth-century New York and Vir-
ginia courts interpreted feme covert
status liberally. For instance, they per-
mitted the filing of suits by married
women, if they acted jointly with their
husbands.” The key to exceptions in
New York, Virginia, and other colonies
is that wives acted with their husbands’
permission and therefore did not pose a
threat to accepted authority within the
family or society at large. After mid-
century, Gunderson and Gampel found
that married women had less freedom
io participate in the businessworld. The
authors attribute this to lawyers’ efforts
to make colonial practices conform more
closely to those of England, and to the
increasingly widespread acceptance of
the English view of the gentlewoman as
an ornament.®

Of major interest for women'’s his-
torians is the question of whether wo-
men’s status changed from the eigh-
teenth to the nineteenth century. Most
scholars have argued recently that, des-
pite the Republican egalitarian rhetoric
at the time of the Revolutionary War,
coverture laws, and as a result women’s
public lives, changed litle? An ex-
amination of eighteenth-century Dela-
ware law supports this conclusion. In
general, although there is a sporadic

(Continued on page 20)
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trend toward granting women more free-
dom of movement throughout the cen-
tury, there seem to be no major changes
in attitudes toward women (as would
be reflected in the liberalization of
coverture laws) as a result of the Revo-
lution. The rights and obligations of wo-
men in Delaware during the Federalist
era were nearly identical to those they
enjoyed before the Revolution. Legis-
lators continued to pass laws aimed at
protecting women who were victims of
less than ideal marriages, but they
stopped short of granting autonomy to
wives. Married women were granted
only enough leeway to act defensively.

Aiming to prevent husbands from
taking unfair advantage of wives, law-
makers in Delaware and elsewhere
created statutes that prevented them
from selling their wives’ property out-
right. Ideally a husband simply managed
his spouse’s holdings, which often in-
cluded land. On occasion the inability
to sell this land and convert it to cur-
rency in order to support the family
proved a financial burden in an economy
where land speculation was important.'®
As aresult, transactions by a husband in
property owned by his wife did occur.
To prevent a husband from selling his
wife’s property against her wishes, a
1734 Delaware law required that a judge
or justice obtain the wife’s consent at
the time of the sale.!! Similar laws were

passed in other colonies. The court of-
ficial was required by law to talk to the
wife alone to insure that she freely agreed
to the transaction. Although well-inten-
tioned, this law was primarily symbolic.
In many colonies the courts sidestepped
this requirement or ignored it totally.
Judges and clerks understood that most
wives lacked the economic resources to
disagree with their husbands and, in a
subordinate position, had little choice
but to acquiesce in their wishes.!? Even
if the law had been taken seriously, it
was a halfway measure that was not
designed to abate the restrictions of
coverture. It granted married women
veto power over impending transactions,
but did not allow them to initiate busi-
ness proceedings on their own.
Coverture also prevented wives from
suing and from being sued. In essence
the law viewed femes coverts as unable
to act on their own behalf and placed
the responsibility for their estates and
actions with their husbands. This arrange-
ment sometimes hurt a married woman’s
interests, as the law implicitly acknowl-
edged. Early Delaware law allowed men
and unmarried women to sue in order
to settle grievances, but stipulated the
time within which such suits had to be
initiated. The number of years allotted
varied with the cause of the suit. Be-
cause married women could not sue,
they were apt tolose property they were
entitled to if their husbands did not file
suit on their behalf within the specified
time. Indirectly acknowledging that men
did not always diligendy fulfill their

responsibilities to their wives’ estates,
lawmakers passed an act to remedy this
in 1742.% This act granted wives and
those with other “disabilities” (minors,
geographically absent, etc.) the right to
sue, after removal of their disability,
even if the time limit had expired. There-
fore widows, no longer subject to cover-
ture laws, could take advantage of the
extension granted by this legislation
and file suit even many years after the
alleged wrong.

Thelegislature often granted this type
of concession to women. For example,
a 1773 act decreed that land deeded to
an heir must be claimed within twenty
years. It also granted infants, femes
coverts, the mentally disabled, and those
imprisoned or “beyond the seas,” ten
years to make their claims after coming
of age, discoverture, coming of sound
mind, release from prison, or coming to
America.' This law gave a widow ten
years after the death of her spouse to file
a claim for land that her husband had
failed to claim on her behalf. The act
benefited widows, but did not aid mar-
ried women who were still forced to rely
on their husbands to file suit. Again, the
law stopped short of granting femes
coverts an active role, but it did acknowl-
edge that coverture sometimes protected
wives in a less than satisfactory manner.
Of course, because custom prevented
women from voting, they had no official
role in the creation of these laws.

Although colonial law allowed single
women to own property and transact
business, lawmakers limited politics to
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men. In 1734 the Delaware legislature
granted the franchise to those twenty-
one years or over with a freehold of fifty
acres (twelve cleared and improved) or
forty pounds clear estate.!® By extending
the franchise to those men who owned
money or property but not land, the
legislature demonstrated an unusual at-
tempt at democracy. Delaware was uni-
que in this regard. Most colonies allowed
only the most established citizens, those
with land, to vote.' Although the Dela-
ware legislature consciously attempted
to enfranchise much of the male popu-
lation, it failed to allow women to parti-
cipate in the political process.

The 1734 statute did not specifically
disenfranchise women, but the intent of
the law was clear nonetheless. When
referring to those qualified to vote, the
legislature carefully used the pronoun
“he” and terminology such as “every
man.” In contrast to this, laws referring
to the population at large addressed “all
persons.” Only two other colonies,
Pennsylvania and South Carolina, used
gender specific pronouns to express
their intention to restrict the franchise
to men.!” Most colonies probably did
not feel the need to explicitly deny wo-
men the vote. Custom effectively pre-
cluded the participation of most wo-
men in the larger world outside the
home.

The legislature clarified its intentions
regarding women’s suffrage in the Dela-
ware Constitution which took effect in
1792. Lawmakers specifically limited
the franchise to twenty-one year old free
white males who had resided and paid
taxes in Delaware for at least two years.
They enfranchised twenty-one year old
sons of qualified electors as well, whe-
ther or not the sons had paid taxes yet.!®
By removing the freehold and forty
pound clear estate requirement, the
legislature signaled a willingness to fur-
ther widen male participation in the
democracy. While this may have been
part of alarger post-Revolutionary trend
toward egalitarianism, it did not encom-
pass women.

Although custom and law denied wo-
men the opportunity to vote, lawmakers
guarded some rights of married women,
particularly dower rights. The Delaware
legislature realized that laws protecting
femes coverts were necessary because
under coverture women could rarely
protect themselves. Lawmakers designed
dower laws to guard women’s inheri-
tance rights and to preventwomen from

becoming dependent on the govern-
ment. Colonial officials often modeled
their statutes on English common law,
which consistently upheld women’s
dower rights. A Delaware law passed in
1683 guaranteed a widow a share of her
husband’s estate even if he died intes-
tate.’ In Delaware, as in other colonies,
widows were entitled to “thirds”. This
meant she inherited one-third of the
couple’s personal property forever, and
the use of one-third of his real property
for life. After the widow’s death, the real
property passed to the couple’s children.
Dower functioned as a trust, providing a
livelihood for the widow while preserving
the bulk of the estate as an inheritance
for the children. The law allowed a hus-
band to will his wife more than one-
third of the estate if he chose but if he
willed her less than her “third,” the
courts often intervened and adjusted
her inheritance to insure that she re-
ceived a full third of the estate.

Dower laws that granted the use of
real property for life resulted in both
good and bad consequences for the
widow. As the law intended, the widow
received property intended to enable
her to support herself and her minor
children. This prevented the family from
becoming dependent on the govern-
ment, a particularly important consider-
ation to the legislature. But the widow
could not sell real property without the
consent of the courts, which meant that,
although she possessed property and
was therefore not destitute, she was
often cash poor. So the use of the estate
did not necessarily preclude economic
hardship for the widow because she
could not convert her land to currency
in order to purchase necessities. In
addition, the farm itself was often an
unmanageable burden for an unmarried
woman particularly because farm labor
was difficult to obtain. Land was abun-
dant in eighteenth-century America,
leaving few men willing to farm for an-
other when they could move west and
work their own land.?°

A 1693 Delaware law pertaining to
the estates of both testates and intes-
tates provided further evidence that al-
though lawmakers protected dower
rights, the widow’s best interests were
not always a top priority. This statute
specified that outstanding debts and
funeral expenses be paid before any
distribution to heirs. Unlike most other
colonies, Pennsylvania and Delaware in
this instance failed to uphold the com-
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mon law tradition of protecting the
dower rights of those widows whose
husbands died in debt.?! As a result, the
widow’s share of the estate was dimin-
ished, and she and her children received
only “surplusage orresidue, ifany be.”#
Lawmakers created this act to serve the
best interests of the creditors, not the
widow, as evidenced by the fact that it
included the order in which creditors
were to be paid. As a result, the dead
husband’s creditors received payment
at the expense of the widow’s inheri-
tance. This late seventeenth-century
Delaware statute foreshadowed a trend
toward the erosion of dower rights that
became more widespread throughout
the states after the Revolution.
Possibly in response to the economic
hardship that could result from the nar-
row interpretation of dower laws, and in
acknowledgement of the difficulties
faced by widows in general, a law passed
in 1700 allowed widows to sell real
property. Formerly entitled only to the
use of this property, if the court found
the personal estate insufficient to pay
outstanding debts, educate children, and
make necessary improvements, the
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widow (or an administrator of the estate)
could sell land or property to raise
money. Later repealed, lawmakers re-
wrote this act in 1706 and againin 1721;
the latter with the stipulation that no
land or tenements contained in a marri-
age settlement could be sold or disposed
of contrary 10 the settlement. The legis-
lature constantly revised laws involving
the settling of estates. Although the
changes were often minimal, new laws
to replace or supplement the former
ones appeared every few years through-
out the eighteenth century.?

Some widows chose to take advantage
of these laws and petitioned the courts
for permission to sell land inherited
from their husbands. Elizabeth Cox
petitioned the Delaware legislature in
1800 for sole title to a parcel of land so
she could sell it, claiming she was
“advanced inyears and destitute.”?*Ina
similar instance Rachel Sullivan wrote
that she was aged and infirm and asked
the legislature to “vest the fee simple of
the lot in her,” presumably so she could
sell the five acre parcel ofland left by her
husband James. The legislature com-
plied with Sullivan’s request in a private
act on January 30, 1795.% Neither peti-
tion mentioned children or other heirs
who certainly would have been expected
to assist in the support of these destitute
women and to play a part in the im-
pending sale of real property. Therefore
it would seem safe to assume that Cox
and Sullivan had no living children in
the area. While the red tape necessary
for these women to sell their own land
may seem awkward from a twentieth-
century perspective, these records pro-
vide evidence that widows sometimes
successfully controlled their dowers
through the use of petitions.

After the Revolution, courts through-
out the fledgling nation faced increasingly
difficult questions regarding dower
rights as the economy became larger
and more complex. In many states the
widow came up short as a result of new
legislation passed to compensate for
these changes in the society at large.
According to Linda Kerber and other
historians, the most important legal
development directly affecting women
in the new Republic was the widespread
erosion of dower rights.?® Morton J.
Horwitz cites an 1808 decision in which
a Massachusetts widow was denied
doweronunimproved landbecause the
courts had previously ruled the dower
was to be based on the productive value

of the land; therefore there should be
no dower on unimproved land because
it was unproductive. Nor, according to
this decision, could the widow herself
develop the land and make it produc-
tive. That would constitute waste:

For the alteration of the property, even if
it became thereby more valuable, would
subject the estate in dower to forfeiture:
the beir baving aright to the inberitance
inthesame character, asitwasleft by the
ancestor?’

Horwitz concluded that the central pur-
pose of this contradictory decision was
to undermine the right of dower itself.23
Similar cases occurred in New York and
Pennsylvania where courts did not al-
ways credit widows’ dowers with im-
provements made to theland before the
death of their spouses. For whatever
reasons, judges often seemed reluctant
to grant a woman the use of a full one-
third or more of an estate.

In Delaware Sarah Bond may have
faced a similar reluctance on the part of
the courts after the death of her hus-
band John in 1794, even though his will
made plain his intention toleave her the
whole estate. James Booth, Register for
the probate of wills, quoted from Bond’s
will in a petition filed with the court:

First I give one bundred pounds cur-
rancy of Pennsylvania to my sister Ann
Shelley if she dies first to her children
share and share alike. Second, I give the
remainder 1o my dear wife Sarab Bond
but if she should remarry after my de-
cease one balf of all goods chattles debts
of all denominations at such marriage
shall desend and be paid to William Lees
and I furtber appoint my wife Sarah
Bond and William Lees my joint execu-
trix and executor.”

John and Sarah had no children, and
he clearly intended that she receive the
bulk of his estate. After writing the will,
John bought several parcels ofland and
failed to add these specifically to the will
as part of his bequest to his wife. Sarah
feared that the will was insufficient, and
that she wouldnot be granted titleto the
recently purchased property, evidence
that the courts had a reputation for
treating widows capriciously. She filed a
deposition stating that two months be-
fore his death she asked John about the
land that was not included in the will. “I
am sure Mr. Bond youwould notwish to
put me to any trouble by omissions in
your will, or that I should be obliged by
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