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“Blue Cross Blue Shield...
service that means

business.”

“At the Sheraton Dover, we're in busi-
ness to meet our guests’ needs. Since
no two customers are alike, we’re most
successful when we give personalized
service.

“Blue Cross Blue Shield does business
the same way. They realize no two busi-
nesses are exactly alike. Their expert
representatives customized benefits to
meet my business needs. And, the
BlueMax choices provide the benefits my
employees want.

“Since good service is the number one
priority of the Sheraton Dover, I like
doing business with a company that un-
derstands the importance of customer
service. And Blue Cross Blue Shield gives
the service that means good business.”

Linda Eby, General Manager
Sheraton Dover

Make the health care choice
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EDITORS PAGE

Five Years Later

If you will examine the fine print on
the cover of this issue you will see that
this is Volume 6, No. 1 of DELAWARE
IAWYER Our first issue appeared in
May, 1982 and is now collectible, not, 1
suspect, so much because of intrinsic
merit as because of the insatiable urge
ofanacquisitive society to grab at things
in short supply. Well, here we are at an
anniversary of sorts for a Bar Journal that
has managed to stagger into its sixth
year of publication.

What is a “Bar Journal”? Well, for
starters, the cover of a typical one is a
washed out color photo of a Victorian
Gothic courthouse squatting some-
where in the backwoods of the state of
publication. Behind this alluring facade
youwill find strings of lawyer obituaries,
lists of disbarments, and some of the
sorriest written English ever inflicted on
an educated reading public.

In late 1981 my then partner, E. Norman
Veasey, approached me, all smiling
menace, and announced that he had
fingered me to preside over the Dela-
ware contribution to this roster of tripe.
It seemed that Harold Schmittinger,
Chairman of Delaware Bar Foundation,
wanted a publication, and Norm had
obligingly hurled me to the wolves.

Well, it all turned out to be a succes-
sion of very pleasant surprises, for which
I shall always be grateful. Harold gave
me a free hand and was extraordinarily
good-natured about the initial deficits,
and Norm came forward with a fine
article for our second issue. We decided
at the outset to abjure the style and
format of the typical Bar Journal (des-
cribed so glowingly above) and to aim
instead at something readable and ac-
cessible not only to lawyers but to the
general public. The first issue proclaimed
this wistful hope:

“Articles in DELAWARE IAWYER will
be, ideally, short. Our Editorial Board
will wield blue pencils with missionary
fervor. Things won'’t ‘transpire’ around
DELAWARE [AWYER; they will simply
‘happen’. Our authors will not discuss
‘verbal’ contracts when they mean ‘oral’.
We shall aim at correct usage, decent
grammar, and unpretentious clarity. In

Mru“mrwxﬁwi

Smiling menace.

short, we want to make DEIAWARE
LAWYER attractive to the sensible and
intelligent audience to whom it is
addressed.”

It was our thought that non-lawyers
should have some opportunity to be-
come acquainted with the problems of
lawyers and, if possible, reach a sym-
pathetic enlightenment about the ad-
ministration of justice. Accordingly, like
the Bishop of Rome, DELAWARE IAWYER
speaks urbi et orbi*. Taking this ap-
proach, we have printed fiction, poetry,
and we have rejoiced in the production
of outrageous covers, both to make a
point and to do so as entertainingly as
possible. (The current cover is “respect-
able”. One does not ask a statuesque,
handsome woman to get into the busi-
ness of pratfalls and hurling custard
pies, especially when the statuesque,
handsome woman is one’s boss.) Never
fear! Qutrage will return in the near
future, it being our object to stir things
up. Our covers are intended to offend
not too many people—nor too few.

I should be remiss if I closed these
remarks without thanks to the splen-
didly supportive Board of Directors of
Delaware Bar Foundation, our talented
Editors, the imposingly accomplished
Lois Rasys, our great official photo-
graphers, Eric Crossan and “Babe” Johns,
Ed Golin and his fine staff at Gauge
Corporation. Special thanks to our in-
valuable Managing Editor, Richard Levine,
who, with almost insufferable ease,

*How’s that for good, old-fashioned
bubris just like Mother wuse to make!

Indulgent patron.

Curator of tripe.

transformed himself overnight into 2
brilliant publishing lawyer. Oops! 1 al-
most forgot to thank the authors whose
work we have been privileged to print

I look forward to the next five years
of creative audacity and the sheer fun of
putting this magazine together. I hope
you lock forward to reading it.

(Continued on page G)
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A FULL SERVICE AGENCY...

S & H Enterprises is an experienced and trusted
investigating firm with associates and contacts
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Maryland
Box 278
Elkton, MD 21921

call (302) 999-9911.
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Letters to the Editors

Very Reverend Dr. William E. Wiggin
Delaware Bar Foundation

706 Market Street Mall

Wilmington, DE 19801

Dear Rev:

Never have 1 seen such a deliciously
unctuous, sanctimonious and generally
obnoxious Man of the Cloth as appears
on the cover of the Spring, 1987 issue of
DELAWARE LAWYER.

I urge that you notify PTL of your
availability forthwith.

Sincerely,
Ernest S. Wilson, Jr.

Good thought! Unfortunately, while the
flesh is willing, the spirit’s weak.

TRADEMARK

& COPYRIGHT SEARCHES

TRADEMARK—Supply word and/or
design plus goods or services.
SEARCH FEES:
TRADEMARK OFFICE — $ 60*
STATE TRADEMARKS — $ 70
COMMON LAW — $ 35
EXPANDED COMMON LAW — $ 80*
DESIGNS - $ 85* per class minimum
COPYRIGHT — $ 95*
* plus photo copy cost.
INTERNATIONAL SEARCHING

DOCUMENT PREPARATION

(for attorneys only - Applications,
Section 8 & 15, Assignments,
renewals.)

RESEARCH — (SEC — 10K's, iCC,
FCC, COURT RECORDS, CONGRESS)
APPROVED — Our services meet
standards set for us by a D.C. Court of
Appeals Committee.

Over 100 years total staff experience —
not connected with the Federal
Government.

GOVERNMENT LIAISON SERVICES,INC.
3030 Clarendon Blvd., Suite 209
Arlington, VA 22201
Phone: (703) 524-8200
All major credit cards accepted
TOLL FREE: 800-642-6564

(More Lillian Hellman and Those
Wicked Folks from the ACLU)

Dear Sirs:

On your Winter 1986-87 Editors’ Page
I called ACLU advisor Lillian Hellman “a
leading apologist for Stalinism.” Mr.
Wiggin remonstrated that I “should
check the facts before indulging in the
luxury of ill-informed vituperation.”

I did “check the facts”, as recounted
in a critically acclaimed biography pub-
lished only last year. See William Wright,
Lillian Hellman-The Image, The Woman,
New York: Simon and Schuster, 1986.
The author concludes that “Hellman
wasalifelong communist” (p. 367), citing
evidence from her defense of Stalin’s
purge trials in 1937 (p.139), to “her setting
up in her will a fund for the promul-
gation of Marxism” (p. 360; see, generally,
pp- 355-367). “There is no question that
Hellman displayed an unshakeable fi-
delity to the Stalinist cause” (p. 139).
Hellman had “a thirty-year habit of
seeking out mitigation for Stalin’s brutal
acts, or seeking outbad behavior on the
part of his adversaries to distract from
them” (p. 319).

Mr. Wiggin, therefore, was incorrect
in calling my remark about Hellman “ill-
informed vituperation.” But he was right
to say that accusations of Stalinism
should not be made lightly, because for
an American to give aid or comfort to
the Soviet tyranny is a far more dan-
gerous and blameworthy breach of trust
than (for example) embezzlement.

ACLU leaders Bell and Morris disagree,
asserting that to worry about Soviet ex-
pansionism—and ACLU measures that
assist it—amounts to “grossly myopic”
McCarthyism. But in the years since Joe
McCarthy was silenced, the Soviets have
crushed popular revolts in Hungary,

* Kk Kk
Where is McCarthy
now that we
really need bim?

* K ok

Czechoslovakia and Poland. They have
extended their hegemony over Indo-
china, South Yemen, Ethiopia, Mozam-
bique, Angola, Cuba and Nicaragua,
and have embarked upon the armed
conquest of Afghanistan. They have tor-
tured and harassed dissidents at home,
and trained and funded terrorists abroad.
Meanwhile, the newly elected chairman
of the sensitive House Foreign Affairs
Subcommittee on the Western Hemi-
sphere, Rep. George Crockett, has be-
friended the Communist party and Soviet
spies for decades (Human Events, Feb-
ruary 14, 1987, p. 2). Where is McCarthy
now that we really need him?

Any “myopia” with respect to Soviet
intentions is in the eyes of liberal organ-
izations like the ACLU. But the ACLU'’s
deliberate choice ofleftists like Hellman
and Morton Halperin for its national
leadership, and its collaboration with
pro-Soviet groups like the National Law-
yers Guild, suggest that myopia is too
kind a word.

Gregory A. Inskip

We reply:

In support of his reproach-to me Mr.
Inskip cites William Wright’s biography,
Lillian Hellman-The Image, The Woman,
and 1 am grateful to him for bringing it
to my attention. It is a fine book, which
probably comes as close to the truth
about its subject as is possible. Hellman
emerges as a mixture of principle and
dishonesty, generosity and meanness,
blunt courage and sly evasion, a fascin-
ating blend of Joan of Arc and Lizzie
Borden. Wright also provides some
highly intelligent criticism of Hellman’s
work. He analyzes with exceptional in-
sight her great powers as a dramatist,
and he achieves an almost Proustian
subtlety in examining the creative as-
pects of memory.

Unfortunately for Mr. Inskip, Wright's
book has afforded more pleasure for
Wiggin than vindication for Inskip.

In rejoinder to my suggestion that he
“check the facts before indulging in the
luxury of ill informed vituperation” |
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Inskip self-righteously observes (see
above): “I did ‘check the facts’, as re-
counted in a critically acclaimed bio-
graphy (the Wright book).”

This will not do. Inskip mounted his
attack on Hellman and the ACLU in a
letter to this magazine dated October
17, 1986. A quick check with Simon &
Schuster disclosed that the Wright bio-
graphy wasn'’t published until Novernber
1986, suggesting rather strongly that
Inskip is now engaged in something akin
to damage control aboard the Titanic.

Worse yet, it appears that Inskip has
really put his hands on the tar baby in
relying on this text. Wright scrupu-
lously records Hellman’s admission that
she had long mistakenly denied the sins
of Stalin communism in her book,
Scoundrel Time, published in 1976, six
years before she joined the ACLU Na-
tional Advisory Council. To be sure,
Wright suggests that Hellman didn’t hit
the anti-Stalinist sawdust trail with suf-
ficient born again fervor, but he recites
her condemnation. Always thoroughly
fair, Wright notes that Hellman’s play,
Watch on the Rbine, staged in New York
during the Nazi-Soviet pact, caused Hell-
man to incur severe Communist criticism.
He also points out that in 1948 she of-
fended party liners by interviewing Tito at
atime when he and Stalin were at daggers
drawn. (Naturally, she got holy hell from
uncritical American enthusiasts of So-
viet policy.) -

Inskip goes on to misstate Wright,
who does not “conclude” at page 367 of
his book that “Hellman was a lifelong
Communist”. The precise language is:
“There are large ramifications to the
supposition that Hellman was a lifelong
Communist.” (Emphasis supplied.) His
actual position: Wright thinks it highly
likely that she was a communist “atleast
for a few years”. See Wright at page
366.

Hellman certainly entertained Marxist
views, which I regard as grotesque non-
sense, but Marxism and Stalinism can
be very different, even fiercely antagon-
istic, disciplines. Has Mr. Inskip ever
heard of Leon Trotsky? “Stalinism” is a
convenient catch-all for left wing Fas-
cism. In her memoirs Hellman observes,
“great honor must be paid to those who
did protest the criminal purges” and she
admits to a long mistaken refusal to
recognize “the sins of Stalin”. Thus In-
skip's charge that in 1982 Hellman was
“a leading apologist for Stalinism” puts
poison in the well of history, and by

implication impugns the bona fides of a
resolutely anti-totalitarian group, the
ACLU. Since I regard myself as conser-
vative, I dislike having to disagree with
Mr. Inskip, but I must decline to be
stampeded by a “Reds under the beds”
mentality into revamping history and
denigrating decent people.

Having dusted off Hellman with some
highly selective quotations from Wright,
Inskip launches into a panegyric to—of
all people—Senator Joseph R McCarthy!
One of the most devastating attacks on
McCarthy appears—you guessed it—in
Wright’'s book. He quotes with apparent
approval Diana Trilling’s shrewd obser-
vation “that the McCarthyite purges
played into the Kremlin’s hand (‘Mc-
Carthy was the greatest gift Russia ever
had from this country’)”. See Wright at
pages 372-373.

Trilling’s point is extremely well taken:
McCarthy never caught a single Com-
munist, and hisbuffoonery made leftists
look positively respectable when con-
trasted with his wretched public perfor-
mances. One suspects that had McCarthy
not given legitimate anti-Communism a
permanent black eye, it would be far
easier today to mobilize ourselves in
squelching the nasty little left wing
tyranny now infesting Nicaragua.

Since it is just plain mean to topple a
man’s idol, I will try to conclude on a
more gracious and conciliatory note
about the late Senator from Wisconsin.
“Where is McCarthy now that we really
need him?” Fear not, gentle reader, the
spirit of Senator McCarthy will burn bright
and beneficent so long as Mr. Inskip is
around to tend the sacred flame.

' WEW

WILMINGTON'S PERSONAL
- BUSINESS HOTH

In town on business? Experience the new Christina House all-suite Hotel.
Enjoy casual elegance and service with a personal touch.

Call today for a tour or reservations (302) 656-9300
707 King Street » Wilmington, DE 19801
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We’re going to change your thinking
about cars, dealers and service.

U ‘eadmz’t, changing your thinking about car dealers
is a lofty ideal.

But visit Brandywine Acura just once, and you'll
expertence what we call The Personal Touch: the courte-
ous, professional way we meet your auto needs, elimimate
red tape, and leave you with a very real sense of security

and satisfaction.

We also leave you with two of the finest perform-
ance automobiles in their class — at a price we dare
you 1o beat.

Discover Brandywine Acura. We're going to change
your thinking about cars, dealers and service.

Conveniently located
midway between Route 1 and
West Chester on Route 202.

In Delaware, call toll-free: (302) 658-6800
Phone: (215) 399-9500
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At the outset of ber administration
Delaware State Bar Association Presi-
dent Susan C. Del Pesco reflects upon
ber goals of service to a changing
profession.

As 1 begin my year as President of the Bar Association, there are certain goals
and objectives that readily come to mind.

Because the Executive Committee depends so heavily on the work of the
Committees and Sections, one of my first tasks as President will be to assist those
groups in understanding the importance of their work and continuing the liaison
relationships that Joe Kwiatkowski began between those groups and the Executive
Committee.

A second goal for my term is facilitating contact among the members of the bar.
Our new Bar Center at 706 Market Street Mall will aid in this objective because it
brings together the various bar related operations, which were previously scattered.
Our Executive Director and his staff, Disciplinary Counsel and her staff, the new
executive director of the commission on CLE, DELAWARE LAWYER, DVLS and the
Delaware Law School of Widener University, with whom we work on our CLE
Programs, are in the same location. In addition, the Sections and Committees are
urged to use the conference room for their meetings, thereby bringing more of our
membership into the facility.

Our Newsletter offers the best vehicle for improving communication among the
members of the bar. Harvey Rubenstein has agreed to take on the very demanding
job of Editor next year. Under his guidance, we can expect to see continued
progress in the quality and scope of information included.

My third goal, and perhaps the most challenging, is to find ways to improve the
public perception of the legal profession.

1 know from my contacts in our Bar that lawyers are daily providing assistance in
important ways to our Community. Indeed, we lawyers are the first called to serve
on Boards of various non-profit organizations; or to take on a community project. It
is time we put modesty aside and find appropriate ways tolet the Community know
about the good deeds we do.

More important, perhaps, is to develop ways to improve the public’s under-
standing of the legal system so that seemingly outrageous anecdotes of cases gone
awry cannot so easily be accepted at face value. Along those lines, we must continue
our vigilance in defending the Courts against the type of biased reporting that
occurred this past Spring in the News-Journal article attacking Family Court.
Perhaps the lesson from that experience is that we must buy space to respond since
the letter prepared by Bruce Stargatt of our Judicial Criticism Response Committee
was distorted beyond recognition by the reporter in his follow-up mea culpa
article.

We must learn how to market our profession and our Judiciary more effectively.
We must also look toward ways of improving the operations of the system of justice
so that the public’s expectations of speed and equity can be met. In a word, our
mission is enhanced professionalism, the theme of this issue. B

Enjoy the perfect fit
of Wright & Simon Clothing.

For over fifty-one years, business and
professional men have recognized and
appreciated the value, comfort and
personal fit of Wright & Simon’s fine
quality clothing.

Whether you are a man who is hard
to fit or a man who is hard to please,
Wright & Simon Clothiers is the men’s
store for you.

Our master tailors fit and alter each
garment to perfection. If you prefer,
you may use our Custom Fitting Ser-
vice for a suit that is superbly cut and
impeccably tailored just for you.

And, you choose from over twenty-
four of the finest names in men’s
clothing and haberdashery.

Use our “*No Interest’”’ 90-Day charge:
pay 113 per month or use MasterCard,
VISA, WSFS or  American Express.

Serving you since 1935
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at current professionalism.

Lawrence S. Drexler

The Supreme Court, by Order dated
April 28, 1983 amended Rule 11 of the
Federal Rules Civil Procedure, effective
August 1,1983. Since that date, there has
been a veritable explosion in Rule 11
litigation. A computerized search of fed-
eral court cases citing the Rule shows

A stern new rule of court casts a baleful glance

Amended Rule 11:
A Sign Of The Times

litigated during the transition from old
Rule 11 to the new Rule. This transition
is of particular interest to the Delaware
attorney in that effective November 1,
1984 the Superior Court adopted new
Rule 11. Meanwhile Chancery retains
the old Rule.

“‘Who is conducting the prosecution?’

Mr. Crawley said that Mr. Walker was doing so.

‘Walker, Walker? Ob, -yes; Walker and Winthrop, isn’t it?
A decent sort of man, I suppose?”

1 have beard nothing to bis discredit, Mr. Toogood.’

‘And that’s saying a great deal for a lawyer.””

—Trollope, The Last Chronicle of Barset

that in the first 20 months after it be-
came effective form it was cited in 84
cases in either form. In the following 16
months 245 opinions predicated on vio-
lation of the Rule were filed. The cases
in the Court of Appeals citing the Rule
grew eightfold in that period. It is clear
that Rule 11 litigation has become some-
thing of a cottage industry.

It is equally clear that it is an area of
the law upon which legal scholars are
feasting. One only need look at the
Index to Legal Periodicals to realize that
Rule 11 invites analysis just as chum
draws sharks. In fact, the Delaware Bar
was treated to a lecture on the subject at
its 1986 Bench and Bar Conference.’ 1
do not attempt to duplicate or in any
way compete with that intellectual
feeding frenzy. Each of those articles
represents a complete entree in the
menu that is Rule 11. I offer a smorgas-
bord touching lightly on the practical
issues related to the Rule.

I have restricted myselfto a review of
Federal Circuit Court opinions, with the
exception of the lone Delaware District
Court case interpreting Rule 11, located
through LEX1S.? The research was thus
restricted in order to isolate the issues

The Law

The contrast of the various rules is
graphically portrayed by comparing the
Chancery Court rule and the new Super-
ior Court rule. The Chancery rule reads
as follows:
Every pleading of a party represented
by an attorney shall be signed by at least
one (1) attorney of record in bis indi-
vidual name, whose address shall be
stated. Aparty who is not represented by
an attorney shall sign bis pleading and
state bis address. Except when otber-
wise specifically provided by statute or
rule, pleadings need not be verified or
accompanied by affidavit. The signature
of an attorney constitutes a certificate
by bim that be bas read the pleading;
that to the best of bis knowledge, infor-
mation and belief there is good ground
to support it; and that it is not inter-
posed for delay. If a pleading is not
signed or is signed with intent to defeat
the purpose of this rule, it may be stricken
as a sham and false and the action may
proceed as though the pleading had not
been served. For a willfulviolation of this
rule an attorney must be subject to an
appropriate disciplinary action. Similar
action may be taken if scandalous or

indecent matter is inserted. [Emphasis
added).?

The Superior Court rule, dovetailing
the federal rule reads as follows:

Every pleading, motion and other paper
of a party represented by an attorney
shall be signed by at least one attorney of
record in bis individual name, whose
address shall be stated. A party who is
not represented by an atiorney shall
sign bis pleading, motion or other paper
and state bis address. Except when other-
wise specifically provided by rule or
statute, pleadings need not be verified
by affidavit. The rule in equity that aver-

ments of an answer under oath must be
overcome by the testimony of two wit-

nesses or of one witness sustained by
corroborating circumstances is abolisbed,

The signature of an attorney or party
constitutes a certificate by bim that be
bas read the pleading, motion, or other
paper; that to the best of bis knowledge,

information and belief formed after
reasonable inquiry it is well grounded
Jact and it is warranted by existing
law or a good faith argument for the
extension, modification or reversal of
existing law, and that it is not inter-

posedforany improperpurpose, such as
to barass, to cause unnecessary delay or
needless increase in the cost of litigation.

If a pleading, motion or other paper is
not signed it shall be stricken unless it is
signed promptly after the omission is
called to the attention of the pleader or
movent. If a pleading, motion, or other
Daper is signed in violation of this rule,

the Court, upon motion or on its own

initiative shall impose upon the person

who signed i, a representative party, or
both, an appropriate sanction, which
may include an order to pay the otber
Darty or parties the amount of the rea-

sonable expense incurred because of
the filing of pleadings, motion, or other
paper, including a reasonable attorney’s
fee. [Emphasis is added)].*

10 DELAWARE LAWYER Summer, 1987




The differences in the versions of the
rule are clear and sharp: Under the
Chancery Rule the attorney’s signature
merely represents that, after reading the
pleading, he has areasonable beliefthat
there is good ground to support it.
Further, Pro Se pleadings are not subject
to the good faith requirements. Under
the new rule, the signature on the
pleading, whether it be by an attorney
or Pro Se, signifies that the signor has
conducted areasonable inquiry into the
facts, circumstances, and law underlying
the complaint, thereby removing the
standard of good faith under the former
rule and appl;ring a standard of reason-
able inquiry.” Under new Rule 11, the
signor has an affirmative duty to inves-
tigate the facts and law prior to certi-
fying them by signature. On its face, the
hew Rule seems designed to apply to
the Pro Se litigant; however, at least one
United States District Court Judge has
stated that the purpose for the new Rule
11 is to “get rid of the stupid, senseless,
baseless lawsuits brought not by pro se
litigants but by lawyers.”® Judge Duffy
notes that, although the standard of
review is identical, it is within the Court’s
discretion to consider circumstances
that arise in connection with pro se
litigation.” On the other hand, aswill be
discussed below, several courts including
the Delaware District Court, have taken
a different approach.

Applicability

The initial query when a law or rule is
replaced is the applicability of the new
rule to cases then in litigation. Rule 11 is
unique in that it is essentially a house-
keeping rule for the Court rather than a
procedural or substantive rule. There-
fore, it is possible that each version of
the Rule could be applied in any parti-
cular case. This question has not been
resolved on the appellate level.

The Third Circuit has addressed the
issue of retroactivity in Glaser v. Cin-
cinnati Milacron, Inc.® Therein, the
plaintiff filed a wrongful death action
alleging that the plaintiff's decedenthad
died ofleukemia caused by exposure to
Benzene. The plaintiff's attorney filed
the Complaint the day before the statute
of limitations ran and named 96 cor-
porate defendants allegedly engaged in
the manufacture or sale of Benzene and
Benzene containing products during
the period of exposure. The Complaint
contained a separate cause of action
Lagainst the several manufacturer/defen-

dants, asserting the market share theory
of liability.

Within a month of that filing, one of
the manufacturer defendants and, later
the plaintiff, sought to have the filing of
responsive pleadings stayed pending
discovery limited to identifying the sup-
pliers of Benzene. After some discovery,
the plaintiff was able to identify seven of
the manufacturing defendants as the
likely suppliers of Benzene containing
products to which the plaintiff was ex-
posed. Most of the manufacturing/sales
defendants filed motions to strike the
Complaint pursuant to Rule 11, several
seeking attorneys fees. The plaintiff
consented to the dismissal of all of the
manufacturing/sales defendants except
the seven likely suppliers.

Five months after the manufacturing/
sales defendants were dismissed, the
District Court issued a memorandum
opinion which found that the plaintiff’s
counsel had acted in bad faith in viola-
tion of Rule 11 for failing to research the
likely defendants and were thus liable to
all eighty-nine of the dismissed defen-
dants for the defense costs. The District
Court found that the plaintiff's counsel

could not have believed he was acting
in good faith in naming the manufac-
turers of Benzene during the particular
period in which plaintiff was exposed.

The Third Circuit reversed finding
that the plaintiff's counsel had not acted
in bad faith in asserting a theory of
market share liability. At the outset, the
Court held that the old version of Rule
11 applied because the lawsuit was filed
in 1982. It is important to note that the
moving defendants had been dismissed
from the lawsuit before the new Rule
became effective. The Court went on to
hold that under the subjective bad faith
standard imposed under old Rule 11,
the conduct of the plaintiffs attorney
was not “so lacking as to constitute sub-
jective bad faith.”® The Court expressly
reserved opinion as to whether “the
limited investigation would be sufficient
under amended Rule 11, which explicitly
requires an attorney to conduct a rea-
sonable investigation before filing a
Complaint.” 1

A similar result was reached in the
Matter of Yagman,'! one of several suits
arising out of the death of Reginald
Ronell Settles, a football player at Cali-
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undertaking research projects without
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theon of unpaid authors who sustain
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Larry is a graduate of Franklin and
Marshall College with a Baccalaureate
in government, and of the Hofstra Uni-
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Amended Rule 11
(Continued)

fornia State University at Long Beach,
who was found dead in his jail cell, the
result of an apparent suicide. The inves-
tigation revealed that Settles had suffered
multiple traumatic injuries allegedly
caused by the arresting officers. The law
suit from which Matter of Yagman arose
was a defamation action brought by the
accused police officers against two
medical examiners who conducted a
second autopsy on Settles. Yagman was
the plaintiff’s attorney. The Complaint
was filed on July 1, 1982 and was tried
on April 3-5, 1984. The defendant’s
motion for a directed verdict was granted
at the close of plaintiff's case. There-
after, the District Court imposed sanc-
tions against Yagman and his profes-
sional corporation totaling $250,000.00
based, in part, on Rule 11.

The Ninth Circuit reversed the award
0f$250,000.00. The Court found that old
Rule 11 applied to the case as the com-
plaint was filed before the effective date
of the new Rule. The Court assumed,

that given the size of the award against
the plaintiff's attorney the District Court
had applied the new Rule. Further, the
new Rule specifically makes attorneys
fees an element of sanctions, while no
such language is contained in the old.

In Matter of Yagman, the Ninth Cir-
cuit also noted a second distinction be-
tween the versions of Rule 11. The Court
stated that under the old Rule discovery
abuses were governed primarily by Rule
26 (g) and Rule 37, rather than Rule 11 of
the Federal Rules of Civil Procedure.
Under new Rule 11, discovery motions
dearly “fall within the ambit of amended
Rule 11.”12"Thus, the trial court’s finding
that plaintiff's counsel engaged in dis-
covery abuse was not a proper old Rule
11 matter. [Your author commends
Maitter of Yagman to anyone interested
in excesses committed by an attorney in
the litigation process. For further docu-
mentation of the exploits of attorney
Yagman, see Handlen v. County of Los
Angeles'3 in which he is taken to task for
filing a frivolous appeal with the Ninth
Circuit.]

The question of the applicable law in
an action that is removed from state
court to federal court, or from Chancery
to Superior Court is the more enduring
question as the number of cases that
straddle the pendency of the rules will
decrease over time. Kirby v. Allegheny
Beverage Corporatz'on“ is apparently
the first case in which a Circuit Court has
considered whether a pleading signed
in a state court proceeding later removed
to a federal court could be subject to
Rule 11 sanctions. The Court held that
Rule 11 would not apply to pleadings
originally filed in a state court. The
Court interpreted Rule 11 as providing
sanctionswhen a “pleading is signed ‘in
violation of this rule’.”!> Ergo, sanctions
are not available unless the signor was
subject to Rule 11 at the time of signing.
The Court reasoned that to hold other-
wise would defeat the purpose of Rule
11 as it would encourage frivolous law-
suits in states that do not have a rule or
statute analogous to Rule 11. The Court
observed that the availability of Rule 11
sanctions and attorneys fees in a federal
Court would encourage parties to seek
removal to obtain the benefits of the
Rule.

The Court in Kirby did not address
the question of whether subsequent
pleadings would subject the signor to
sanctions even though he was insulated
from sanctions for pleadings filed in

another court. Oliveri v. Thompson'®
includes language supportive of an argu-
ment that the amended rule would apply
to pleadings filed in a lawsuit that either
straddled the pendency of a rule or was
removed to a Rule 11 court. The Court
held that the central feature of Rule 11
being the certification established by
the signature. Therefore, any pleading
that is signed during the pendency of
a case in the federal courts or other
courts under newRule 11 issubjecttoits
requirements. Under this rationale, the
Court clearly could apply its own rule to
pleadings filed while the case is in its
jurisdiction even though the case ori-
ginated in a court with a differing rule.
In Orange Production Credit v. Front
Line Ventures Ltd.' the Ninth Circuit
had to decide whether sanctions were
precluded by virtue of the District Court’s
lack of jurisdiction to consider the merits
of the case. It was held that the plaintiff
had violated Rule 11 by filing a com-
plaint, which the attorney must have
known, by virtue of a previous dismissal,
the Court lacked jurisdiction to adjudi-
cate. The Court ordered sanctions, which
included reimbursement of the defen-
dant’s attorneys fees and court costs.

Groundless Litigation Strategy
A. Film at 11:00.

The question of groundless litigation
tactics has been met head on by the
federal courts under Rule 11. It is one
area in which a court can act to stream-
line its. own docket by eliminating tactics
thatdo notserve to advance a lawsuit. In
Westmorelandv. CBS,*® the court allowed
sanctions against a party for its ground-
less attempt to hold a non-party witness
in contempt for refusing to have a depo-
sition videotaped. The Rule 11 related
controversy arose in connection with
the libel action brought by General
William Westmoreland against CBS. The
Rule 11 issue was decided after the case
in chief had been settled. In the course
of the litigation, CBS sought to depose
Richard Helms, the director of the Cen-
tral Intelligence Agency from 1966 to
1973. Mr. Helms was not a party to the
lawsuit. The notice of deposition did
not specify that it was to have been
videotaped. Mr. Helms arrived at the
deposition to find, for the first time, that
CBS intended to videotape the deposi-
tion. Helms refused to consent to be
videotaped. Helms did state that he
would proceed with the deposition be-
fore a stenographer. CBS advised that it
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would seek an order authorizing video-
tape. CBS then, instead of requesting an
ordertovideotape the deposition, sought
to have Helms held in contempt of court.
The District Court rejected the CBS
attempt to hold Helms in contempt of
court as well as Helms’ petition for an
award of attorneys fees under various
rules of the court including Rule 11.

United States Court of Appeals held
that Rule 11 applied to the discovery
motion. The Court found that Federal
Rule of Civil Procedure 30 (b)(4) does
not authorize the use of videotape or
any other non-stenographic recording
technique. Instead, under Rule 30, it is
the burden of the party seeking the non-
stenographic deposition to apply for a
court order in advance to record the
deposition by means other than steno-
graphy. The Court concluded that CBS’s
position was supported neither by the
law nor by the facts as it did not notice
the deposition to be videotaped or seek
a court order to have the videotaped
deposition. Thus, the “petition seeking
to hold Helms in contempt of court
dlearly violated Rule 11.”*°

The Court, in assessing damages, held

that Helms was entitled to his expenses
not only in the District Court case, but
also the expense incurred in pursuing
the appeal. The Court noted:

It is very possible that appellate ex-
penses might exceed substantially the
sanctions of the District Court, thus
Jorcing many litigants in appellant’s
position to conclude that the vindica-
tion of the Rule 11 interest is not worth
the candle. [Citation omitted). Unques-
tionably, this would undermine the pur-
poses bebind Rule 11. Rule 11 is speci-
Sically designed 10 deter groundless liti-
gation tactics and stem needless litigation
to courts and counsel.?’

B. In the Alternative...

In Rolls Royce, Ltd, v. GTE Valeron
Corporation*! the Cour, in dicta held
that the filing of numerous unfounded
defenses, followed by failure to press
them at trial, is an abuse of the judicial
process at the trial level. The Court inti-
mated that this would be violative of
Rule 11 of the Federal rules of Civil
Procedure. In Rolls Royce, the trial rec-
ord did not reflect that Rolls Royce’s
pursued sanctions under Rule 11 in the

District Court level.

This language is relevant to the drafting
of pre-trial stipulations in Delaware Su-
perior Court pursuant to Superior Coutt’s
Civil Rule 16. The rationale of Rolls Royce
allows the plaintiff's attorneyleverage in
having certain defenses struck from the
pre-trial stipulation. Furthermore, the
possibility of sanctions against a defense
attorney may end that laundry list of
affirmative defenses so often pleaded in
Superior Court personal injury accidents,
often without any discernible connec-
tion with the facts of the particular case.
An example of such overpleading is a
statute of limitations defense, which ap-
pears frequently in pleadings without
regard to the date the complaint is filed.

Sanctions

An important, yet more obscure, dis-
tinction between old and new Rules 11
is the sanction imposed under each ver-
sion. Under the Chancery rule, the initial
remedy for a violation was to strike the
pleading as a sham and false. The action
would then proceed as though the
pleadings had not been served. Only
where the attorney was found to hava;
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Amended Rule 11
(Continued)

committed a willful violation of the rule
would disciplinary action follow. Under
the new rule, the pleading is struck and
the Court, “upon motion or its own ini-
tiative shall impose upon the signator, a
represented party, or both an appro-
priate sanction...” In Oliveri the Court
held that this portion of the rule made
sanctions mandatory.?

Since sanctions are mandatory under
Rule 11, it is prudent to know what the
Court deems a reasonable inquiry and the
degree of conduct warranting sanctions.

Reasonable Inquiry

A History! What History?

Inherent in the new text of Rule 11 is
the tension between pleadings construed
to be frivolous and creativity in deve-
loping new factual and legal theories.
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The Federal Rule of Civil Procedure 11
Advisory Committee note provides:

The rule was not intended to chill an
attorney’s enthusiasm or creativity in
pursuing factual or legal theories. The
Court is expected to avoid using the wis-
dom of hindsight and should test the
signor’s conduct by requiring what was
reasonable to believe at the time the
pleading, motion, or other paper was
submitted. "

In Dalton v. United States** the Fourth
Circuit imposed sanctions against a tax-
payer’s attorney who brought an appeal
of the imposition of a tax penalty against
the client/taxpayer for taking a deduc-
tion which claimed a tax credit for fed-
eral military expenditures to which the
taxpayer objected. The Court held that
“[a]ny doubt an attorney harbored with
respect to the nature of the tax credit
could have been quickly dispelled by
reading the legislative history.”? The
Court then assessed sanctions against
the attorney rather than the client.

B. Time wasn’t on their side.

A client’s arrival at the lawyer’s door-
step one jump ahead of the statute of
limitations will not excuse his attorney’s
failure to make the “reasonable inquiry”
required by Rule 11.%° Although the
issue has not arisen in a case brought to
the attormey on the eve of the running of
a statute of limitations, in Soutbern
Leasing Partners, Ltd. v. McMullan,”
the Court imposed sanctions against
the plaintiff's attorneys for failing to in-
vestigate the claim. In the three months
prior to filing the Complaint, the plain-
tiffs attorneys spent little or no time in
factual investigation of the previous
claim. The law firm did spend approxi-
mately 30 hours in factual research.
Notably, the plaintiff's attorneys did not
review or consider the court proceedings
in an earlier case between the parties.
The Court found that had they done so,
they would have found that the Com-
plaint filed was a mirror image of coun-
terclaims asserted in the previous lawsuit.
Furthermore, in the second litigation no
new facts were added. The Complaint
was barred by res judicata, collateral
estoppel, and various statutes of limita-
tions arguments.

The Court was obviously distressed
that the plaintifPs counsel did not initially
inquire into the prior litigation, and
after itleared of the prior case, failed to
re-evaluate its position. As a result, the

(Continued on page 1G)
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Amended Rule 11
(Continued)

Court of Appeals upheld the District
Court’s award of $7,355.00 in sanctions
against the plaintiff and his attorneys.

Similarly, sanctions were found proper
where all claims asserted under a com-
plaint were time barred.®® In Norris
v. Grosvenor Marketing, Ltd., the Court
found that since the claims were time
barred, it was “patently clear that the
Norris’s had absolutely no chance of
success under existing precedents.”%
The Court added a second tier to the
inquiry in that it also determined that
“no reasonable argument had been ad-
vanced to extend, modify or reverse the
law as it stands.”°

Thus, under the Norris rule, the Court
must engage in a qualitative review of
the arguments advanced to support the
Complaint. Only where it finds that no
reasonable argument had been advanced
must it impose sanctions upon the
pleading attomey or party. It is of interest
that the Court of Appeals awarded sanc-
tions based on a time barred claim even

though that issue was never reached in
the District Court.

C. Texaco Beware.

In Davis v. Veslan Enterprises,! the
plaintiff was awarded a verdict in a
Texas state court for $1,000,000 as com-
pensatory damages and $12,000,000 as
punitive damages against two defendants.
On the day prior to the hearing on the
plaintiff's Motion for Judgment on the
Verdict, counsel for the liable party filed
a petition for removal to federal court.
As a result, the state court could not
enter the judgment until the case was
remanded to the state court. The re-
moval had the corollary effect of de-
priving the plaintiff of interest, since
Texas law provided that interest could
run only from the date of entry of judg-
ment. The District Court found that the
removal petition was filed in bad faith
and awarded the plaintiff's $5,800.00 in
anorneys fees and $32,988.99 as the
amount of lost interest because of the
delay in entering the state judgment.>

The removing defendant argued that
the plaintiffhad abandoned certain claims

—
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in her closing to the jury. The Court read
the plaintiff's closing argument and found
no statement which “could reasonably
[be] construe[d] as abandoning her claim
against the defendants.”?® In fact, the
Court noted that the supposedly dis-
missed defendants continued to attempt
to settle the claim prior to the jury re-
turning its verdict. Thus, the Court found
the moving party’s arguments totally
implausible. Lack of plausibility com-
bined with a significant savings in inter-
est support the inference that one
purpose of the removal petition was to
delay entry of the State Court judgment.
Thus the Court of Appeals upheld the
imposition of sanctions based on at-
torneys fees and lost interest.

D. Proximal Cause.

New Rule 11 has been construed to
be a weapon in the arsenal against the
“gut feeling” lawsuit.3* Often, a lawsuit
is brought because the plaintiff feels it is
right even though its position lacks basis
in fact or law. As the Court in Dreis &
Krump Mfg. v. International Association
of Machinists noted:

It is buman nature 1o crave vindication
of a passionately beld position even if the
position lacks an objectively reasonable
basis in the law. >

The Court went on to state that under
amended Rule 11, parties seeking such
vindication and failing must pay the
opponent’s reasonable attorneys fees.
In Dreis & Krump, the plaintiffs lost in
arbitration regarding the interpretation .
of a collective bargaining agreement.
The Court foundthat the company’s suit
was barred by statute of limitations, and
by the company’s submission of the
matter to arbitration without taking any
reservation. The Court went on to speci-
fically warn lawyers practicing in the
Seventh Circuit that rules designed to
discourage groundless liti%ation would
be enforced “to the hilt.”

E. Repetitive Pleadings.

Repetitive pleadings surface in cases
in federal courts as a result of state court
decisions. Such a suit generally names
the judge in the state court action as a
party in the federal court action. In fact,
the lone Delaware case applying Rule 11
sanctions against a pro se plaintiff arose
under such circumstances.”” In Slater v.
Wilmington Trust Company, the litiga-
tion arose out of the foreclosure and
sheriff's sale were litigated in both the
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Superior and Supreme Courts in Dela-
ware. The District Court dismissed the
claims against the Superior Court Judge
and the New Castle County Sheriff by
virtue of judicial and public office im-
munity. The Court dismissed the balance
ofthe claims asbarred by the doctrine of
res judicata. The Court awarded Rule 11
damages against the plaintiffs and in
favor of the defendants, who applied for
attorneys fees and expenses in their
motions to dismiss.

Asimilar resultwas reached in Chu by
Chu v. Griffith.*® Therein, the plaintiffs
brought a claim for damages against a
Virginia state court judge as a result of
his decisions in a divorce proceeding.
The Court of Appeals affirmed the Dis-
trict Court finding that the judge was
clothed with absolute immunity from
the claim. The Court sustained a sanc-
tionofan attorney’s fee in the amount of
$1,000.00 to be paid by the plaintiff's
lawyer to the Atorney General of Virginia
who provided the State Court judge’s
legal representation. The Court of Ap-
peals then remanded the case to the
District Court for a determination of
costs and a reasonable fee to be assessed
against the plaintiffs counsel in con-
nection with the appeal of the original
Rule 11 sanctions.

Appending a constitutional theory to
a complaint otherwise similar to a claim
in a state court is a further invitation to
sanctions. In Bartel Dental Books Com-
pany, Inc. v. Schultz * the plaintiffs added
an equal protection claim to a complaint
otherwise virtually indistinguishable from
the pleading previously rejected by the
New York state courts. The Court sus-
tained an award of attorneys fees to the
defendants and stated that the District
Court would have “erred if it had not
awarded attorneys fees.”® (Emphasis
in original).

Prisoner Litigation

It is well documented that the courts
are staggering under the weight of pris-
oner litigation. At least one District
Court has attempted to confront this
problem by resort to Rule 11; however,
in Procup v. Strickland %* the Court of
Appeals reversed the District Court. The
District Court had issued an injunction
against a prisoner prohibiting him from
filing Complaints with the court except
for Complaints filed with the aid of an
attorney. The District Court rationalized
that this would reduce the number of
frivolous lawsuits without foreclosing

“T RNOWS, T XNOW, BUT SHE’S PAYING ME A $50,0002 RETAINER!”

Del McGlaughlin,:a talented local artist, makes ber irreverent first appearance in
this magazine with a mildly cynical comment on legal economics.
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truly meritorious claims. The Court of
Appeals, while applauding the goal,
found that a private attorney might be
unwilling to devote the time necessary
to sift through the frivolous claims prof-
fered by the prisoner to see if a meri-
torious claim existed. The Court also
noted that the atorneys who traditionally
represent such prisoners (Legal Service
offices) were already defendants in suits
brought by prisoners. The Court con-
cluded that such a bar would virtually
bar the prisoner from filing any suit in
federal court, a patently unconstitutional
result. The Court then provided a laun-
dry list of potential solutions to the
problem. 2

Conversely, in Cotner v. Hopkins™
the Court of Appeals sustained three
conditions placed by the District Court
on a prisoner’s future lawsuits. The
Court found that the conditions were
designed to assist in curbing the parti-
cular abusive behavior. One of the pre-
conditions was the rules must be certified
as provided by Rule 11.

Interestingly, the Court, in Cotner,
found the imposition of a $1,000.00
“fine” pursuant to Rule 11 improper in
that the District Court failed to afford the
plaintiff the procedural protection of
Federal Rule of Criminal Procedure 42(b),
which establishes the parameters for
imposing sanctions for contempt of

court, prior to imposing the fine.** It is
important to note that it appears the
$1,000.00 was not related to attorneys
fees and was in reality a fine. It appears
that where sanctions are grossly dispro-
portionate to attorney misconduct and
the costs incurred as a result of such
misconduct, it is more likely to be con-
strued as a fine.*> In such circumstances,
litigants are entitled to the protection
afforded those standing before the bar
on charges of criminal contempt.

The Dark Side

For all its professed virtues new Rule
11 has a sinister aspect: the potential for
spawning a whole new subspecies of
litigation, characterized by nit-picking
that merely deflect the Court from re-
solving disputes. One court spent con-
siderable time and effort to nip in the
bud precedent for such litigation. In
Golden Eagle Distributing Corporation
v. Burroughs Corp.,* the Courtreversed
the award of a sanction against an at-
torney who failed to cite authority in a
motion before the court where the
Court relied on the uncited authority.
The District Court had awarded sanc-
tions in part because the authorities
were identified in Shgpard’s as “distin-
guishing” the case relied upon by the
chastened attorney. The Appellate Court
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(Continued)

found that, although the lawyer was
wrong as to his decision the cases were
dissimilar, such an error in judgment
was not sanctionable. The Court of Ap-
peals stated:

[Nfeither [amended] Rule 11 [njor any
other rule imposes a requirement that
the lawyer, in addition to advocation
the cause of bis client, step first into the
shoes of opposing counsel to find all
potential contrary authority and finally
step into the robes of the judge to decide
-whether the authority is indeed contrary
or whether it is distinguishable.”*®

Thus, the Court rejected the idea that
the Court would have a duty to perform
research beyond that provided by the
parties. More important, an attorney is
entitled to make a judgment regarding
the applicability of a case without being
liable for sanctions in the eventthat he is
incorrect.

Homiletics

As an attorney | regard the advent of
amended Rule 11 with mixed emotions.

BEYOND |
THE LAW

Often the personal aspects
are just as important as the
legal issues.

For a client, a colleague, fam-
ily member or friend whose
drinking or drug use is out of
control . . .

Get help.

Call (302) 836-1200 today
for your free copy of “Tips
for Handling a Most Difficult
Problem: Drinking or Drug
Use”

RECOVERY
CENTER ﬂ

OF DELAWARE

Residential Addiction Treatment Services
P.O. Box 546 Delaware City, DE 19706 (302) 836-1200

On the one hand, I recognize the bur-
den placed on courts by frivolous law-
suits and pleadings. I hope that Rule 11
will reduce and streamline the litigation
process. On the other hand, amended
Rule 11 is a degrading commentary on
the state of our profession. The objec-
tive standard and mandatory sanctions
raise a significant flag that greed has
triumphed over honor. The assumption
that an attorney would not file a frivo-
lous lawsuit has been erased. Implicit in
the new rule is that monetary consider-
ations will motivate today’s attorney. It
is a sad recognition of the fact that the
modern attorney is motivated to inves-
tigate, not by professional pride, but by
the threat of economic sanctions.

The connotations of Rule 11 are es-
pecially distressing to the Delaware
attorney with a historical sense of the
Gentlemen’s Bar, a term used to con-
note the highest honor of the profession,
without sexist overtones. This bar has
long prided itself on the high standards
that are part and parcel of the Gentle-
men’s Bar. Implicit in that term, is the
connotation that the law is an honor-
able profession motivated by service,
not money. The Gentlemen’s Bar was
embodied in old Rule 11.

In actuality Rule 11 addresses the
minority in the bar who fail to perform
the basics in preparing a pleading.
Those who fail to investigate the facts,
develop theories, research the law and
“Shepardize”, as a matter of course will
act accordingly in order to avoid mone-
tary sanctions. Ifitsucceeds, Rule 11 will
be the catalyst to a return to the Gentle-
men’s Bar rather than its tombstone.

Postscript

The Delaware Supreme Court, effec-
tive May 8, 1987, amended Rule 12(a) to
include provisions giving substantive
meaning to the signature on matters
there filed. Rule 12(a) combines features
of both the Superior Court and the
Chancery Court Rules. It contains both
the good faith standard of the Chancery
Court Rule and broader scope of the
Superior Court Rule encompassing all
“paper” filed with the Court. Consistent
with the Superior Court Rule, the Su-
preme Court Rule applies to pro se
parties as well as attorneys.ic &
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addressed the annual Delaware Bench and Bar
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law student at Delaware Law School, for invalu-
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especially his work on LEXIS.
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Charles A. Petrillo, Jr.

PETRILLO BROS.: Still growing

after nearly 70 years. ..
with help from leasing.

Petrillo Bros. of Wilmington is an estab-
lished ready-mix and aggregate supplier.
Founded in 1919, they presently have six
concrete plants in Delaware, Pennsylvania,
and Maryland.

They began leasing five years ago, accord-
ing to Charles A. Petrillo, Jr.

“Instead of buying cars and trucks, we now
lease. This has proven to be more efficient and
economical.”’

Petrillo Bros. leases 13 cars and trucks
from Winner Group Leasing.

"We're very pleased with Winner’s service.
We have previously dealt with other leasing
companies but switched to Winner a yearand a
half ago.” '

Among Petrillo’s cars and light-duty
trucks are Oldsmobiles, Fords, GMC’s, and
BMW.

Find out how Winner Group Leas-
ing can serve your car, truck, equip-’

ment, and machinery leasing needs.

Discover leasing the Winner Way.

WILMINGTON DE
NEWARK DE
DOVER DE
PENNSVILLE NJ

(302) 764-5905 e (800) 443-3231

WINNER GROUP LEASING




Honorable Antagonists:
An Inquiry into Discovery Practice
in the Delaware Courts

Michael J. Rich

Discovery is the procedural tool with
which the lawyer seeks to determine the
merits of an opponent’s case, enhance
negotiability and the prospects for set-
tlement, and eliminate surprise at trial.
Unchecked or excessive discovety creates
delay, increases expense for clients, and
sometimes gives a wealthier litigant an
unfair advantage over an opponent less
able to bear the cost of obtaining or
responding to discovery.

Discovery abuse is a catchall, short-
hand expression to describe the variety
of procedural practices used by lawyers
to vex their opponents during the time
between filing of the initial pleadings
and the trial of the case, Because the
discovery process is governed by rules
written by lawyers and interpreted by
judges (also lawyers), the client gen-
erally is unable to determine whether
his lawyer’s discovery tactics were intel-
ligent and cost effective or abusive and
fee generating. Because many of the
lawyer's discovery decisions are usually
made without the client’s knowledge or
input, there is a correspondingly
greater burden placed on the lawyer to
ensure that his decisions are guided by
the highest standards of ethics and
professionalism.

While 1 shall discuss certain tactics
Delaware attorneys regard as abusive,
misbehavior is in fact the exception
rather than the rule. Litigation practice
in Delaware is relatively free of com-
plaint, because most concerns are re-
solved by discussion between opposing
attorneys to obviate court intervention
and sanction.

In response to a perceived problem,
the Delaware Supreme Court appointed
an Ad Hoc Advisory Committee on Dis-
covery Abuse in 1981. The Committee
concluded that discovery abuse in Del-
aware was not so excessive that it could
not be controlled by the current rules, a

greater intervention by the trial courts,
and the enforcement of sanctions pro-
vided by Civil Rule 37.

In all trial courts, civil discovery prac-
tice is guided by Rules 26 through 36.
Rule 37 provides the means by which

tioners and that arise routinely during
the discovery process. While the survey
was not intended to be exhaustive or
scientific, there were sufficient re-
sponses to establish some patterns and
conclusions.

Deposition problems tend to occur more often when out-of-state
attorneys participate in trials because of differences in practice or

rules in other jurisdictions.

adherence to the spirit of the discovery
rules can be enforced by the court.
Those enforcement powers include the
ability to assess fees against a party or an
attorney for violation of the discovery
rules, the ability to prohibit the intro-
duction of evidence, and even the power
to dismiss a case. While Rule 37 motions
are frequently filed, there are few re-
ported decisions from the Delaware
Courts that define uniform standards
for identifying and correcting abuse.
Ultimately, it is the practitioner’s re-
sponsibility to ensure that discovery
proceeds in a prompt, fair, and reason-
able manner.

To avoid unnecessary generalities in
this article, I asked forty litigation attor-
neys throughout the state to respond to
four questions directed toward: (1) iden-
tifying examples of abuse; (2) explaining
how they individually handled perceived
abuse; (3) defining the role of the judi-
ciary in the discovery process; and (4)
any other relevant suggestions or com-
ments. The responses were detailed,
informative and, most important, ex-
pressive of a sincere concern for the
integrity of litigation practice. The con-
sistent theme among the thirty responses
(and the ultimate conclusion to be
drawn from them) is that discovery
abuse is not really a problem in the
Delaware Bar. However, there are cer-
tain sharp practices that offend practi-

The responses cited problems in the
production of documents, depositions,
and interrogatories, and I shall discuss
them in that order. Requests for the
production of documents brought few
comments but three concerns were ex-
pressed: (1) requests for obscure or dif-
ficult to locate documents, (2) requests
for documents of record, and (3) re-
quests for documents inappropriate to
the case. The last concemed the “canned”
request: for example, a request for pro-
duction in a malpractice case more suit-
able for a personal injury case. Such
requests are more of a nuisance than an
abuse because they usually prompt an
exchange of correspondence that leads
to amended or re-drafted requests.

Depositions generate different prob-
lems for the lawyer because the client is
more involved in that process as a wit-
ness. Deposition problems tend to oc-
cur more often when out-of-state attor-
neys participate in trials because of dif-
ferences in practice or rules in other
jurisdictions.

The single-most cited problem in de-
positions is the instruction to a witness
notto answer a question. Nothing inthe
rules relating to depositions suggests
the authority of an attorney to give such
an instruction whether or not the de-
ponent is a party witness. The correct
procedure is for the attorney to state the
objection and the grounds therefor and
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Isyour
business lunch
really productive?

= We invite you to open a business
account. Call our credit office today to
- apply. (594-3177)

»Eleven private dining rooms for those
occasions when productivity demands
privacy for luncheon meetings of 4 to
40 persons.

= Low calorie/low cholestero! menu
items for the especially health-
conscious.

w An exciting variety of non-alcoholic
cocktails as well as traditional bev-
erages to enhance your meal, including
a selection of wines by the glass.

s Convenient hours for business lunches, »
from 11:30 a.m. through 2:30 pm.

= Convenient center city location.

The next time you want a productive
luncheon, and you want to withdraw
from the seemingly uncontrollable
pace of the day, put lunch at the Hotel
duPont on your agenda. Just call us for
reservations today.

It can be, if its a business
hanch at the Hotel duPont!

Imagine a luncheon atmosphere
that’ actually conducive to doing busi-
ness. With prompt, unobtrusive service
that’s congenial and attentive, our staff
will make you and your guests feel
very welcome.

S T

Enjoy your lunch at a relaxed pace
that lets you take care of the important
matters at hand. Your business guests
are as important to us as they are to
you. That’s why we want to help you
impress your guests and keep to your
agenda by serving you outstanding cui-
sine with no unnecessary interruptions.

Its no ordinary business lunch.
It’s lunch at the Hotel duPont!

» Innovative menu selections prepared
with prime cuts of meat, choice sea-
foods, fresh vegetables, home baked
breads and pastries.

s Outstanding value, with entrees from
$7.25 to $13.25, plus daily business-
person specials.

» A delicious, elegant lunch served in
just 55 minutes when the press of your
business day requires it.

Green Room Lunch
594-3154/3155
Brandywine Room Lunch
594-3156/3157
Lunch in Private
594-3133

Hotel duPont

1tth & Market Streets, Wilmington, DE 19899

WILMINGTON’S TRADITIONAL ADDRESS FOR BUSINESS LUNCHES...FOR MORE THAN 70 YEARS.

(I%q reep s
"WORLOWIDE
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Honorable Antagonists
(Continued)

then to allow the witness to answer the
question. His reasons for doing so may
include trade secrets, the privilege
against self-incrimination, or other pri-
vileges. In the face of arefusal to answer,
the examining attorney should continue
the deposition and then seek the appro-
priate sanction under Rule 37 rather
than suspend the deposition for a rling.
If the witness is not easily available for
recall or where time is of the essence,
rulings from a judge during depositions
are desirable. A pre-deposition ruling
on expected objections is an option,
but, in the absence of a judicial assign-
ment of the case, the attorneys may find
a judge unwilling to anticipate his ruling,
Ultimately, the deponent and the attor-
ney have to weigh a decision not to
answer a question against a possible
sanction that would preclude the party
from introducing favorable trial testi-
mony on the issues encompassed by
the refusal.

Another objectionable deposition prac-

Attorneys Interested
= Subrogati '

: Refe _. ‘,

AMERICAN
SUBROGATION
ATTORNEYS, INC.
guarantees access to over 6,000
insurance company claim offices
throughout the United States.

For information
call or write:

P.O. Box 5294
FDR Station
New York, NY 10150

tice is when an attorney goes off the
record to confer with or suggest an ans-
wer to the deponent. Equally objection-
able is the practice of recessing to
accomplish the same end. Since the
purpose of a deposition is to obtain a
witness’s testimony in his own words, a
lawyer’s interruptions or suggestions
during the deposition or recess is un-
appropriate, and indeed, unwarranted.

Other concerns included prolonged
depositions on minute points and the
unnoticed unilateral cancellation of
scheduled depositions. The unilateral
cancellation presents a significant prob-
lem as well as a discourtesy, especially
when either the attorney, the witness or
both are from out of state.

One other deposition practice that
can be mentioned in passing is the re-
quest to sequester witnesses. At trial, the
attorney can sequester or exclude wit-
nesses from the courtroom. The witness’s
testimony is thereby untainted by what
he may have seen or heard before he
takes the stand. There is no corresponding
right to sequester deposition witnesses
in the absence of a court order. Never-
theless, a number of attorneys accept
that practice without question when it
would not be to their advantage to do
SO.

As opposed to requests for production
or depositions, the -most significant
problems in discovery arise from inter-
rogatories. A uniform complaint is that
too many responses to interrogatories
are evasive or that lawyers use an overly
technical approach in framing the ans-
wers to interrogatories. Following closely
is the complaint that many responses
are untimely filed or not filed at all. Most
Delaware attorneys are fairly liberal with
respect to granting extensions oftime to
their opponents, especially where an
opposing client is a corporation or an
out-of-state defendant. Most attorneys
prefer to agree orally on an extension
and then memorialize their agreement
with an exchange of letters or a stipu-
lation. Because interrogatory answers
are the least expensive method of dis-
covery and because they also provide a
basis upon which depositions can be
taken, late or evasive answers tend to
defeat the very purposes for which the
rule was originally written. Furthermore,
when an attorney fails to update or cor-
rect his answers he not only violates the
rules, he can Jose the opportunity to in-
troduce trial evidence in support of his
case or in opposition to his opponent’s.

Another undesirable practice is the
use of canned interrogatories. While it
may be difficult to characterize this as
anabuse, canned interrogatories can be
confusing and irritating. The canned
interrogatories tend to be too detailed
and occasionally they are not reviewed
to ensure that they actually apply to the
subject matter of the litigation (the same
problem as previously identified with
canned requests for production). Many
attorneys observed that the state courts
permit too many interrogatories and
that the federal guidelines restricting
the number of interrogatories provide a
more sensible approach. The limited
interrogatory approach has not met with
uniform favor, but many attorneys re-
strict their use of interrogatories in favor
of deposing a live witness.

When problems in discovery are en-
countered, the attorney’s response is
likely to be guided by two considera-
tions: (1) the practice of his peers; and
(2) his perception of how the court
would react to a request for sanctions.
The Delaware Bar is small and the liti-
gation attorneys are apt to see each
other more frequently than their coun-
terparts in other states. Because cour-
tesies extended are likely to be returned,
almost all attorneys said that the firstand
preferred method to handle a problem
was to call or write their adversary to
discuss an objection. This tends to re-
solve the question promptly, efficiently,
and without affecting the “offending”
attorney’s relationship with his client. As
a result of the change in Superior Court
Civil Rule 37 to require a statement of
attempts to seek compliance with the
rule, a number of attorneys maintain
tickler systems to send out periodic re-
minders to the opposing attorney. This
promotes communication and, if neces-
sary, establishes a record for a motionto
compel. In certain cases, some attor-
neys will make discovery agreements at
the outset so that discovery can proceed
without the necessity for formal requests
or interrogatories. Most attorneys try to
solve potential problems in advance be-
cause they are aware of their client’s
desire to keep their legal billings rea-
sonable and predictable. Also it is prac-
tical to establish a mutually agreeable
format for discovery in cases where the
economic stakes do not justify a more
formal approach. All attorneys agree
thatwhen courtesy fails, one mustresort
to the court by motion under Rule 37 or,
in extreme cases, under Rule 11. How
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