
A PUBLIOITION
OF

Volume 5, Number 2 S2.50 Fall 1986

a?y

Civil I
Liberties

in
Delaware

\

- - N f c , • •



You can count on us.
Wilmington Trust

Company is Delaware's
largest commercial bank
and has one of the nation's
largest trust departments.
When you or your clients
need assistance in the form
of financial help—
mortgages, personal loans,
business loans, or deposit
accounts—or in the form
of financial management—
trustee, executor, agent for
trustee or executor, or
investment advisor—call
us. We are prepared and
dedicated to serving you in
all such matters.

Charles F. Gummey
Trust Department
(302) 651-1300

Robert A. Matarese
Commercial Banking
Department
(302) 651-1250

WILMINGTON TRUST
MEMBER FOiC

Wilmington Trust Company Rodney Square North Wilmington. DE 19890



"Blue Cross Blue Shield-
after looking at the market,
I knew
I'd found
the best."

"Most business executives know that
carefiil consideration of the competition
is essential to building a solid business.
I make business decisions for Reston
Corporation after I've analyzed the mar-
ket and considered all the facts.

"And the facts are clear: Blue Cross
Blue Shield has the widest range of
health care options available in Delaware.
So, employers can offer the right choices
at the right price.

"If you're considering health care cov-
erage, the facts tell the story...more
experience, more benefits...Blue Cross
Blue Shield—it's all you need to know."

Renee Mosch, Vice President
Reston Corporation

Make the health care choice
that makes good business sense.

BlueMax*
The maximum in

heaith care choices from
Blue Cross
Blue Shield

of Delaware

CARRY THE CARING CARD.®



DE
/IPUBLIOmON

OF

FOMMTION.

JMMIE
JSVYER VOL5 NO.2

FALL 1986

CARVEL STATE OFFICE BUILDING • 820 N. FRENCH STREET • WILMINGTON, DE 19801
(302) 658-5278

Contents
4 EDITORS' PAGE
6 A Brief History of the ACLU

in Delaware Ellen S. Meyer
8 Of Power and Prayer Irving Morris

16 Prayer in the Public Schools . . .Jack B. Blumenfeld
and Lawrence A Hammermesh

20 ji ie Other Side of Equity
The Court of Chancery
and Civil Rights Carolyn D. Mack

27 ACLUvs.ACLU
A House Against Itself Gary W. Aber

28 Gerald E. Kandler CE Welch and Geoffrey Gamble
33 ACLU at D e l a w a r e Law School . . . . William J. Conner

and Selma Hayman
36 Something for Everyone!

Federally Funded Discrimination Lynn D. Wilson
40 A Balanced Privacy Phyllis T. Bookspan
46 An Intimate Liberty Anonymous
49 WHA Finally Got The Lead Out. . . . Mary McDonough

Cover: In Wilmington, halfway between the Carvel State Office Building and the
City/County Building stands an eloquent reproach for the grossest denial of liberty
and life ever committed by a "civilized" government: the Holocaust. It is a whole-
some thing for those who govern to be thus reminded of their obligation to the
governed. In this issue we recount the works of civil libertarians who confront
authority abused.

Cover photography: Lois M. Rasys
Graphic design & production: LMR GraphiCommunications

BOARD OF EDITORS
William E. Wiggin, Chairman
Richard A. Levine, Managing Editor
Thomas L Ambro
Hon. Carolyn Berger
David A. Drexler
Hoa Jack B. Jacobs
Richard C. Kiger
Paula S. Lehrer
David C. McBride
Carroll F. Poole
Hon. Vincent J. Poppiti
JohnJ. Schmittinger

DELAWARE
BAR FOUNDATION
BOARD OF DIRECTORS
Victor F. Battaglia, Chairman
O. Francis Biondi
Don Cameron Brown
Edmund N. Carpenter, II
Randy J. Holland
Hon. Andrew G.T Moore, II
Robert K. Payson
William Prickett
Bruce M. Stargatt

DELAWARE LAWYER is published by
Delaware Bar Foundation as part of its
commitment to publish and distribute
addresses, reports, treatises and other
literary works on legal subjects of general
interest to Delaware judges, lawyers and
the community at large. As it is one of the
objectives of DELAWARE LAWYER tobe a
forum for the free expression and inter-
change of ideas, the opinions and
positions stated in signed material are
those of the authors and not, by the feet of
publication, necessarily those of Delaware
Bar Foundation or DELAWARE LAWYER.
All manuscripts are carefully considered
by the Board of Editors. Material accepted
for publication becomes the property of
Delaware Bar Foundation. Contributing
authors are requested and expected to
disclose any financial, economic or pro-
fessional interests or affiliations that may
have influenced positions taken or advo-
cated in the articles. That they have done
so is an implied representation by each
author.

Copyright 1985, Delaware Bar Founda-
tion. All rights reserved. ISSN 0735-6595.

Address Changes and Subscription
Orders should be sent to: DELAWARE
LAWYER, Delaware Bar Foundation,
Carvel State Office Building, 820 N. French
Street, Wilmington, DE 19801.

Requests for information about Advertis-
ing in this publication should be directed
to Gauge Corporation, 1300 N. Market
Street, Suite 501, Wilmington, DE 19801.
(302)658-8045

2 DELAWARE LAWYER, Fall 1986
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EDITORS' PAGE

There are many more vivid ways of celebrating freedom than of preserving it. On
the weekend of the Fourth of July this year we enjoyed a succession of visual treats
on television, as the Statue of Liberty shone forth again. It was a major spectacle,
beautiful, stirring, and productive of honest sentiment. But on Independence Day I
took a much deeper patriotic satisfaction in learning that a Federal Judge had
ordered Edwin Meese and his merry men to cut out their sinister practical jokes at
the expense of the publishers of Playboy and the folks who operate the 7-Eleven
Stores. That fine ruling drew a lot less attention than the Tall Ships, but it was far
more important to our always menaced right to say, to print, and to read what we
please.

Freedom has many celebrants, but few soldiers. The soldiers appear in this issue.
Their articles testify to an extraordinary amount of hard work, scholarship, and
courage in defending constitutional freedoms in the face of unenlightened hos-
tility. Much of this would go unnoticed if we did not periodically remind ourselves
that a few dedicated people maintain the eternal vigilance to which the rest of us
pay lip service.

The opening paragraph of one of the articles in this issue annoyed me a little, but
stimulated what I hope is a useful reflection. In this issue Professor Bill Conner and
Selma Hayman, describing the ACLU presence at Delaware Law School, suggest a
conservative antipathy to civil liberties. Presumably, conservatives are those who
chuckle evilly every time the Florida electric chair lights up and who refuse to buy
Paul Newman's salad dressing because he once appeared on President Nixon's list
of enemies. For all I know these stereotypes have swaztikas on their pajamas. Well
now, really! When the Delaware Affiliate of the ACLU put on a membership drive last
year, it employed an acute slogan: Join The Most Conservative Organization In
America. The preservation of two hundred year old liberties is conservative. There
is nothing more conservative (or libertarian) than mossback insistence that
government, no matter how superficially benevolent in the spread of its welfare
tentacles, keep the hell off our backs. Joan Rosenthal, until recently Executive
Director of the Delaware Affiliate, tells me that many Republicans are active
members. The Republican candidate for Congress this year, Tom Neuberger, who
is not exacdy the darling of the New Left, has done splendid work for civil liberties.
Integrity transcends slipshod ideological labeling. This is a peculiar excellence of
the American experience. People of highly diverse political views who espouse
liberty can be courteous over minor differences because they are united in core
principles. Alexis de Tocqueville is doubtless smiling in heaven.
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International
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Photography — Video & Polygraph
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^ urrent rates for purchasing
I professional liability insur-
\ j ance are so high that you
would think there would be a
flood of new companies offering
the same protection for less. But
this is not the case. Much to the
contrary, the number of carriers
has actually shrunk. And those
carriers still remaining in the
field are hard-pressed to stay

What has kept new compa-
nies from serving thousands of
lawyers who need professional
protection is quite simple:
money

The cost and frequency of
claims in today's market has put
a burden on carriers that few
wish to share.

In such an environment, the
American Home Assurance
Company/National Union Fire
Insurance Companies, is rare in-
deed. Offering protection since
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viding professional liability in-
surance to lawyers today as it
was 18 years ago. Not only mat,
but the scope of its coverage for
renewals, with few exceptions,
has remained undiminished.

We have recommended
American Home/National Union
policies to customers of Herbert
L. Jamison & Co. for the past 18
years. As such, we share their
pride in having received an
A.M. Best company rating of
A + Xy the highest rating
available.
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A Brief History
of the ACLU in Delaware
Ellen S. Meyer

Ellen Meyer, a member of the Bars of
Delaware and Pennsylvania, practices
in Wilmington. She is a member of the
Boards of Directors of the Delaware
affiliate of the ACLU., fewish Federa-
tion of Delaware, and Child and Home
Study Associates. Consistent with her
interest in the rights of children and
women, she has been an active member
of the Delaware State Bar Association
sections on Family Law and Women
and The Law.

PRIVATE
INVESTOR

wants to buy investment
properties, all types

considered. Market value
range desired from

$250,000 to 5 million.
Will settle this year.
Brokers protected.

Call Lou Prop at 656-5099
weekdays.

For many years the directory of Amer-
ican Civil Liberties Union (ACLU) repre-
sentatives throughout the United States
listed only one representative in Del-
aware, the late William Prickett, Sr. In
those days, Delaware did not have a
chapter or branch, let alone an affiliate
directly linked to the national organi-
zation. For territorial purposes, Dela-
ware was deemed part of ACLU's Greater
Philadelphia affiliate, which received a
portion of the dues paid by members of
the ACLU residing in Delaware. Fortu-
nately for Delaware, the Executive Direc-
tor of the Greater Philadelphia affiliate
in the late 1950's (and for many years
thereafter) was Spencer Coxe, one of
the most gifted and devoted profes-
sionals laboring in the civil liberties field
in this country. For some time before
1961 Mr. Coxe had been urging Irving
Morris and other noted Delaware civil
rights advocates to form a chapter here
to address local needs. From an organ-
izational point ofview, the chapter would
remain a part of the Greater Philadelphia
affiliate, but with its own board of di-
rectors and officers chosen by Delaware
ACLU members.

Hopes for a Delaware chapter became
a reality on March 2,1961, when the first
meeting of the Delaware chapter was
held at the YMCA on Delaware Avenue
and Washington Street. The meeting
was attended by Irving Morris, Gilbert
and Sonia Sloan, L Coleman Dorsey,
Jacob Kreshtool, Ruth Kolber, and Joan
and Joseph Rosenthal, among others.
They eleaed a seven-member board of
directors, with Louis Finger as the first
president.

Irving Morris and Jacob Kreshtool, re-
spectively, succeeded Mr. Finger as presi-
dent. Monsignor Thomas Reese, then
Director of Catholic Social Services,
followed them and, as Irving Morris
claims, the Delaware chapter became
"the only ACLU chapter in the country
with an active member of the Roman
Catholic hierarchy as our president."
Thomas Hughes was the next president,
and, in 1971, Gerald E. Kandler began

what would become a 14-year tenure as
president until his untimely death in
1985. The huge void left by his death has
been filled by Max S. Bell, Jr., the current
president

Membership grew, alongwith the num-
ber and magnitude of controversies
handled by the Delaware ACLU and its
cooperating attorneys. (Some of those
controversies are described elsewhere
in this issue.) Spencer Coxe and leaders
of the Delaware chapter began to ex-
plore the feasibility of establishing a
separate affiliate in Delaware. There
were extensive deliberations to deter-
mine whether Delaware could support
its own affiliate, without the financial
and administrative backing of Philadel-
phia. The optimists prevailed and, on
January 1, 1978, the Delaware chapter
was reborn as the newest affiliate of
ACLU. Kendall Wilson was named Execu-
tive Director and Joan Rosenthal, Admin-
istrative Director. On March 10, 1982,
Ms. Wilson resigned as Executive Direc-
tor and Ms. Rosenthal was appointed in
her place. She served until this past
summer when Judith Mellen became
the first salaried Executive Director. Ms.
Rosenthal has been elected to the board
of directors and will concentrate her
efforts on a newly-formed special task
force.

Gerald E. Kandler, the long-time presi-
dent of Delaware ACLU, and in many
ways "Mr. Delaware ACLU", died of leu-
kemia in October, 1985. The highlight
of the 25th Anniversary Dinner of the
Delaware ACLU, to be held October 1,
1986, will be the first presentation of the
Gerald E. Kandler Memorial Award. The
honorary co-chairmen of the dinner,
Charles Welch and Richard Heckert,
head a dinner committee comprising a
Who's Who of leading citizens from all
walks of life.

Today, Delaware ACLU has about 700
members. They share a 25-year commit-
ment to civil liberties in Delaware, proud
of the foundation they have built to give
meaning to the guarantees promised by
the Bill of Rights. •

6 DELAWARE LAWYER, Fall 1986



IWE
•ANKING

For Those Whose Standard Is
EXCELLENCE

Precision timing,
innovation,
a wealth of knowledge
and our
undivided attention,
make Private Banking
with Delaware Trust
an excellent option.

Private Banking
particularly
suits those who,
because of income
and financial
responsibilities,
require a more
personal banking
relationship.
Personal lines of credit,
cash management,
financial and
estate planning,
combined with
a full range of
deposit, personal trust,
investment management
and custody services,
make Private Banking
a complete resource.

For more information
regarding
Private Banking,
call

F. Samuel Wilcox, HI
Senior Vice President
(302) 421-7450

L. Cass Ledyard
Vice President
(302) 421-7457

George H. Trapnell
Vice President
(302)421-7448

DELAWARE TRUST
'bank where people make the difference' Member FDIC

DELAWARE LAWYER, Fall 1986 7



Of Power and Prayer
Irving Morris

For more than a generation Irving
Morris has practiced law in Delaware
with great distinction. He is best known
for his corporate practice, but he and his
partner, Joseph Rosenthal, have been
among the most ardent and skillful
defenders of civil liberties in Delaware.

In 1976Joseph F. Mclnerney sought
the Democratic nomination for United
States Senator. The nomination went to
another and Mr. Mclnerney decided to
form an independent party ('The Del-
aware Party") and continued his run
for the Senate. Following Mclnerney s
nomination by the new party, the Gen-
eral Assembly passed and the Governor
signed a statute of dubious constitution-
ality designed to keep the Delaware
party and Mclnerney off the ballot. The
would-be Senator went to Court. Here is
what former Attorney General Joseph
Donald Craven has to say about Mr.
Mclnerney s lawyers:

The firm of Morris and Rosenthal,
engaged by Mr. Mclnerney, is
nationally known for its success in
handling civil litigation, particu-
larly cases protecting the rights of
minority stockholders. But their
success as corporation lawyers had
not lessened the interest and con-
cern of Irving Morris and Joseph
Rosenthal in assisting Delaware
citizens whose civil rights had
been denied or endangered.

Mclnerney.won his case and his name
appeared on the ballot. Mr. Craven ob-
serves, "Ifit were not for Mclnerney and
his lawyers, the people of Delaware might
still be politically strangled by an uncon-
stitutional law. "A fuller account of this
litigation appears in Mr. Craven s book,
ALL HONORABLE MEN—The Anti War
Movement in Delaware 1965-1966.

1 he statutorily compelled reading
of verses from the Bible and saying of
the Lord's Prayer as part of the daily
opening exercises in public school class-
rooms in Delaware never struck me as
the burning issue of my time. The School
Prayer case was offered to me when I
served as President of the Delaware
Chapter of the American Civil Liberties
Union ("the ACLU") in the early 1960's. I

use the word "offered" in a special
sense. Doris, my wife, and I were guests
on a friend's power boat when a discus-
sion arose as to the propriety and con-
stitutionality of school prayer in the
public schools. Several other guests said
they thought I should bring an action
attacking the constitutionality of the
statutes. Although I immediately ex-
pressed myjudgment that school prayer
was undoubtedly a violation of the First
Amendment to the Constitution, I went
on to emphasize that, given other major
issues the Republic faced (i.e., resolu-
tion of the problems of race, which
threatened and still threaten to divide
our people, the achievement of peace
in the world, etc.), I thought that I
should devote my time and attention to
matters other than the recitation of
verses from the Bible and the saying of
the Lord's Prayer in public schools.
Thus, I rejected the "offered" oppor-
tunity to take up the cudgels and flail
away at school prayer.

Henry W. Sawyer, III, and the ACLU
Chapter in Pennsylvania held a disparate
view from mine about school prayer
and went forward to challenge the prac-
tice prevalent in the public schools
across the country. On June 7,1963, in
the case of School District ofAbington
Township, Pennsylvania v. Schempp,
374 U.S. 203 (1963), the case which
Sawyer brought, the United States Su-
preme Court ruled thatmandatoryprayer
in public schools was unconstitutional. I
did not disagree with the opinion which,
I thought, in keeping with the First
Amendment of the Constitution, was a
resounding proclamation of everyone's
freedom to practice religion or not as
one chose.

In Delaware some officials promptly
acted in a way to distort the meaning of
what the Supreme Court had ruled and
make political capital in the process.
When newspaper people asked David
P. Buckson, then Attorney General of
Delaware, his view, he answered that he
would issue a ruling to the State Board
of Education to the effect that prayer
should continue in Delaware's public
schools since the specific Delaware
statutes had not been before the Su-

preme Court in the Schempp case.
On August 17, 1963, Attorney General
Buckson issued his opinion to the State
Board of Education in which he made
dear that the Delaware statutes required
the reading of the Bible and repeating of
the Lord's Prayer in the public schools.
George R. Miller, the Superintendent of
Schools, in aim, directed Delaware school
administrators to obey Attorney General
Buckson's ruling.

Although I was fully prepared to ignore
school prayer as a litigable issue (I won-
der at times what would have happened
had those who were so concerned about
school prayer first addressed the matter
in.the various legislatures to convince
elected representatives of the unconsti-
tutionalityof mandatory prayers in public
schools rather than to use the courts as
the forum for the effort), I was not at all
prepared to have the chief law enforce-
ment officer in Delaware abandon the
rule of law, which is the essence of the
social compact. If Delaware were free,
as Attorney General Buckson suggested,
to ignore the ruling of the Supreme Court,
not only each State but every citizen was
then free to observe each statute or case
decision as whim dictated. Attorney
General Buckson's opinion set an ex-
ample for the people of the State of
Delaware to follow, which, I thought,
would have put us on the road to
anarchy; I would have none of it.

When newspaper people asked me,
as the President of the Delaware Chapter
of the ACLU, what the Chapter intended
to do about Attorney General Buckson's
position and school prayer given the
Supreme Court's decision in Schempp, I
said that the ACLU would consider going
forward with an action should any citizen
ask that we do so. Within a day after the
newspaper article correctly quoted what
I had said, I received two calls. One was
from W. Harry Johns, Jr., of Dover,
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Delaware, and the other was from Gary
DeYoung of Middletown, Delaware. Both
offered themselves as plaintiffs.

I promptly met separately with both
Mr. and Mrs. Johns and Mr. and Mrs.
DeYoung. I explained to them the harass-
ment that undoubtedly would come their
way should they become plaintiffs. I did
not think of the harassment that would
come my way. Not until many years later
did my daughter, Debbie, share with
me the abuse she took under the taunting
of her schoolmates in whose eyes my
stand appeared to be against prayer and,
therefore, against God. She endured it
at a time when she mourned and tried
to understand the death of Jonathan, her
six and a half year old younger brother.
As devastating as was our son Jonathan's
death upon Doris and me, I never really
comprehended how terrible the loss of
the brother they loved must have been
to our daughters, Debbie, not quite ten,
and Karen, only four and a half. Both
coped. I did not help Debbie by taking
on the school prayer case.

With knowledge of the problems
ahead, the Johns and the DeYoungs
said they were still willing to come for-
ward as plaintiffs. The situation of Mrs.
DeYoung was particularly sensitive since
she herself was a teacher in the public
schools of Middletown. We prepared a
complaint and filed it, confident of suc-
cess. After all, there are not many cases a
lawyer initiates in a professional lifetime
backed by a United States Supreme
Court decision hot off the press.

I went forward with the preparation
of the case. Through my clients I secured
the names of their children's teachers at
their schools in Dover and Middletown.
Particularly through Mrs. DeYoung, I was
able to enlist several of her colleagues to
come forward as witnesses. The trial, I
was certain, would be a piece of cake.

Meanwhile, the local newspapers pub-
lished articles about the forthcoming
trial. Prayer in the public schools was an
emotional issue. My experience is that
more emotion is generally accompanied
by less understanding. It certainly was
true in the school prayer case.

The day of trial finally arrived. At that
time, the law required a three-judge
court since a State statute was under
attack as a violation of the United States
Constitution in a federal court. Chief
Judge John Biggs of the Third Circuit
presided with Chief Judge Caleb M.
Wright and Judge Caleb R. Layton of the
District Court joining him. I had assem-

bled my witnesses, subpoenaing each
of the teachers I wanted to testify to
make certain that they would appear.
For their own protection in their jobs, I
wanted to compel the presence of the
teachers so that the school authorities
could not accuse them of cooperating
with the plaintiffs by appearing volun-
tarily. The school authorities themselves
were under pressure by many people in
their communities to find ways to oust
anyone who was against the saying of
prayers in the public schools. For the
teacher witnesses I developed a standard
set of questions, the answers to which
would readily establish that the reading
of the verses was part of the required
daily school exercises and that the child-
ren bowed their heads in prayer assuming
a reverential attitude as they said the
Lord's Prayer following the reading of
verses from the Bible.

My patterned questions led to one of
the more embarrassing moments I have
had in a courtroom. As I went through
my questions with each teacher, I received
the expected answers. The questioning
was brief and Attorney General Buckson,
who personally tried the case, had no
questions in cross-examination. Finally,
one teacher took the stand whose answers
to the first few questions followed the
"script" as I had anticipated the testi-
mony would come forth. Thus, the
teacher's answers established that under
the mandate of Delaware's statutes, she
saw to the reading of at least five verses
from the Bible each morning at the start
of the school day and that the children
in the classroom said the Lord's Prayer
following the reading. I then asked, as I
had with the other teachers, if the child-
ren bowed their heads in prayer as they
recited the Lord's Prayer. "I wouldn't
know," came the unexpected reply.
"Why wouldn't you know?" I foolishly
asked without hesitation, ignoring the
almost axiomatic rule that a lawyer
should never ask a witness "Why?"
without knowing the answer in advance.
"Because my head is bowed in prayer
too," said the teacher. I had no immediate
further question to the forthright answer
to break the stunning silence pervading
the courtroom. There was no place I
could go to hide. But the teacher's testi-
mony was not my most embarrassing ex-
perience in the school prayer litigation.

The testimony of Harry Johns and
Mrs. DeYoung went off uneventfully.
The testimony of Gary DeYoung was
something else again. Gary DeYoung, a

1.
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Of Power and Prayer
poet, was a free spirit with a strong com-
mitment to the rights of the individual.
He held other views as I was to learn
during the cross-examination by Attor-
ney General Buckson.

On direct examination, I had no reason
to fault Gary DeYoung's testimony. On
cross-examination, I found myself again
looking for some place to hide. I am not
at all certain how Attorney General
Buckson came upon his opportunity,
but in short order I was listening to the
Attorney General explore with Gary
DeYoung some of his more exotic views.
Before I had a chance to object to the
lack of relevancy to our proceeding of
Gary DeYoung's views, I heard him opine
that all priests and nuns of the Catholic
Church were sexual perverts. I knew
immediately what the newspaper would
seize upon for its headline. I was not
mistaken.

When the afternoon session ended
and I returned to my office, I found my
mentor and partner, Philip Cohen, with
the afternoon newspaper before him on
his desk. Gary DeYoung's views were
front-page news, as I thought they would
be. The minutes were painful as I unsuc-
cessfully tried to explain to Mr. Cohen
why I was consorting with a person who
held such offensive views. Freedom of
speech and freedom of religion at the
cutting edge threatened to tear apart the
eleven-year-old partnership of Cohen
and Morris. I am certain Mr. Cohen's
concern was motivated by a desire to
protect me. Nonetheless, I knew that I
could not ignore the testimony of Gary
DeYoung and Mr. Cohen's reaction to it.
Before the evening was out, I spoke to
my friend, Father Thomas A. "Father
Tom" Reese. (He remained Father Tom
to almost everyone even after he was
designated a Monsignor.) I asked Father
Tom to do what he could to assemble a
group of clergymen who would write a
letter or letters to the News Journal
attesting to their knowledge that I did
not personally hold the views that my
client, Gary DeYoung, had expressed
about priests and nuns. Within a few
days, the Eveningjournal carried a letter
signed by eight local clergymen (all
known to me) who gave the appro-
bation I needed. I do not believe Mr.
Cohen was much mollified.

Attorney General Buckson was no fool.
For purposes of his career, the litigation
I had brought could not hurt him. No
one expected him to win in the face of
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the United States Supreme Court's
decision in Schempp. Meanwhile, he
had taken a stance in favor of God. Were
he to win, the public would perceive
him as a miracle worker. Once engaged
in a fight, his nature would not permit
him either to back off or give up. But if
he were going to lose, it would not be
without his having made the effort to
win. Early on Attorney General Buckson
embarked upon a search for an expert
who would support the view that the
reading of verses from the Bible in the
public schools was a "good thing". His
search ended when he found Bishop
James A. Pike, who was to be Attorney
General Buckson's star witness.

Bishop Pike had an established pre-
sence in liberal circles. His initial training
had been in the law. After graduation
from the Yale Law School, he served
with the Securities and Exchange Com-
mission. With another scholar, he pub-
lished a standard text on the securities
laws. Upon turning to a religious voca-
tion, his career was again marked by
repeated successes. Although I had not
met him, I knew about him. Bishop
Pike, as the leader of the Episcopal
Church in the Northern District of Cali-
fornia, had his main quarters in San
Francisco. My brother, Herbert, a Rabbi
whose congregation was in San Fran-
cisco, California, frequently worked
with Bishop Pike in community affairs
in the Bay area.

In agreeing to testify in the school
prayer case for the Attorney General,
Bishop Pike certainly did not do so for
money since he charged no fee. He
used the hotel room the Attorney Gen-
eral had reserved for himself and did
not charge for travel costs since he was
on the East Coast on other work. What-
ever variation in purpose Attorney Gen-
eral Buckson and Bishop Pike may have
had in the one's asking and the other's
agreeing that resulted in Bishop Pike's
testimony, there was one purpose to
which both apparently subscribed:
neither shied away from publicity.

While Bishop Pike was in Delaware
for the hearing, Channel 12, the local
public education television station, in-
vited Attorney General Buckson and
Bishop Pike to appear to discuss the
school prayer case on a panel show.
When the Channel 12 people called me
and told me that Attorney General
Buckson and Bishop Pike had agreed to
appear and invited me and my clients to
join the panel, I was not at all pleased

that the forum for the legal debate was
about to shift from the courtroom to the
airways. What I should have done at the
time was to call my friend, Attorney
General Buckson, and make an effort to
convince him to abandon his agree-
ment to appear upon the televised panel.
Instead, I agreed to appear with one of
my clients, Harry Johns. Thus, in the
midst of the hearing, Attorney General
Buckson, Bishop Pike, Harryjohns and I
taped a show for Channel 12. The tele-
vision broadcast was uneventful. None-
theless, before the proceedings in court
began the following morning, Chief
Judge Biggs asked Attorney General
Buckson and me to appear in Chambers,
whereupon he told us that the Court
frowned upon the appearance of lawyers
before the media during the course of
the trial. I did not bother to explain to
the three members of the Court that I
was not about to permit the legally
trained Bishop Pike and my able ad-
versary, Attorney General Buckson, to
debate the merits of the school prayer
case with my clients, Harry Johns and
Gary DeYoung.

Upon the conclusion of the hearing,
the Court set a brief schedule. On behalf
of my clients, I submitted the shortest
brief I ever filed. The entire Argument
section of the brief consisted of one
sentence which read:

In the opinion of plaintiffs, there
is no legal issue arising out of the
uncontested facts enumerated
heretofore which was not con-
sidered and resolved by the Su-
preme Court of the United States
adversely to the contentions made
by the defendants herein in the
cases of School District of Abing-
ton Township, Pennsylvania, et al.
v. Schempp, et al. and Murray, et
al. v. Curlett, et al.,3 74 U.S. 203,83
S. Ct. 1560 (19631

When all of the briefs were in, the
three-judge Court heard oral argument.
Sometime before the argument, Doris
and I had taken the children to the
Washington Monument. As a parent, I
always believed in teaching by doing.
Thus, with the children I climbed the
steps of the Monument to its top. At the
third landing of the Monument there
begins the listing of the States in the
order of their admission to the Union,
with the seal of each State and its motto
or other appropriate inscription ap-
pearing beneath the seal. Since Dela-

Irving Morris, author of this article.
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Of Power and Prayer
ware was the first State to ratify the
Constitution, on December 7, 1787,
Delaware's seal and inscription occupies
the third landing. I used the inscription
that appears beneath the Delaware seal
as the central theme of my argument to
the three-judge Court in the school
prayer case: "The first to join her shall
be the last to desert her."

The thrust of my position was not so
much that a State could not compel stu-
dents to engage in prayer in the public
schools (the Supreme Court had so held),
but, rather, that no State had the right to
repudiate the ruling of the United States
Supreme Court and, in effect, desert the
Constitution. By Attorney General Buck-
son's ruling that the United States Su-
preme Court's decision in the Schempp
case need not be observed in Delaware,
the Attorney General of the State of Dela-
ware had said as a practical matter he
would take Delaware out of the Union.

At the argument, the bantam size,
feisty, powerful David Buckson, the
Attorney General of the State of Dela-
ware, took on the tall, autocratic, powerful
John Biggs, Chief Judge of the Third
Circuit, who presided over the panel.
Chief Judge Biggs acted in a peremp-
tory manner (he was to this manner
born in my view) and left no doubt as to
who was in charge when he was pre-
sent. At a particular point in the argu-
ment, Chief Judge Biggs interrupted
Attorney General Buckson with a ques-
tion. Attorney General Buckson's un-
usual response was to the effect, "I do
not choose to talk about that matter."
Back came the immediate response
from Chief Judge Biggs, "You will talk
about anything we want you to talk
about." Even Attorney General Buckson
was cowed. He responded. On Chief
Judge Biggs' turf, Attorney General
Buckson had met his match.

After the briefing and the argument
but before the decision, the Middletown
School Board told Mrs. DeYoung that
the Board would not renew her contract
for the coming 1964 school year. The
Board's action was obviously motivated
by Mrs. DeYoung's participation in the
case. Since she did not have tenure, we
would have had quite a struggle to block
the Board's action. Nonetheless, I was
willing to undertake the fight for her and
told her so. She then confided in me that
she was not planning to teach during
the coming school year anyway since
she was pregnant. She and Gary had

decided to return to Minnesota where
they had family. Reluctantly, since they
no longer would have standing to main-
tain the suit as Delaware residents with
children in the public schools, the
DeYoungs withdrew as plaintiffs in the
case.

In due course, the three-judge Court's
unanimous opinion,which Chief Judge
Biggs wrote, came down supporting the
position my clients and I had taken that
the compulsory reading of the five verses
of the Bible was a violation of the Estab-
lishment Clause of the First Amendment
citing Schempp. Johns v. Allen, D. Del,
231 F. Supp. 852 (1964). Prayer in the
public schools of Delaware thus ceased
and the rule of law prevailed. My concern
about the rule of law, which prompted
my taking and trying the case, never
surfaced in Chief Judge Biggs' opinion.
I still regard the silence as a missed
opportunity Chief Judge Biggs or one
of the other judges should have seized
to educate the citizenry on the respon-
sibilities of all of us, particularly those
in power, to abide by the law.

The school prayer case held a third
embarrassment for me although not one

that occurred in the courtroom. Out of
the case arose the only complaint to my
knowledge ever made about my profes-
sional conduct as a lawyer to the Censor
Committee of the Supreme Court of
Delaware as the Court's disciplinary
committee was then known. Since the
proceedings of the Censor Committee
that did not entail any action by the
Censor Committee or the Supreme Court
were kept confidential, my third embar-
rassment did not become public.

John Zebley, a balding, portly, retired
man, made the complaint. Zebley headed
an organization called "Defenders of
the Republic." The Defenders consisted
of Zebley and a small coterie of like-
minded persons whose views were on
the far right of the political spectrum. My
hope for the health of the Republic is
that there are only a few who would
hold and act on the views Zebley held. I
had heard of Zebley when he partici-
pated in an unsuccessful effort to block
the appointment of Alexander Greenfield
as United States Attorney in 1961. After
the school prayer case, I was to have
more experience with Zebley when he
attended court sessions in the school
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desegregation litigation and from time-
to-time tried to participate in the pro-
ceedings. (He eventually succeeded when
the Third Circuit permitted Zebley, a
non-lawyer, to appear and argue the
cause of "grandparents" on one of the
State's unsuccessful efforts to block the
desegregation of the public schools in
New Castle County.)

What Zebley did was to seize upon
the comments I had made in response
to the reporter's inquiry after the Schempp
decision came down and Attorney Gen-
eral Buckson had publicly made known
his views. Zebley claimed that I had
committed an act of barratry (i.e., stirring
up litigation) by saying that the Delaware
Chapter of the ACLU would consider the
bringing of an action should anyone
come forward and ask that it do so.
Zebley's claim was that, in effect, I was
soliciting a client to bring the action.
Since the United States Supreme Court
had already held in National Associa-
tion for the Advancement of Colored
People v. Button, 371 US. 415, 432-438
(1963), that there was no violation of
professional conduct in what I had done,
it was nonsense for the Censor Com-
mittee to take Zebley's complaint seri-

ously. The ACLU had a commitment to
civil liberties, including the freedom of
religion. Attorney General Buckson's
comment clearly put everyone on notice
that he intended to have Delaware in-
fringe freedom of religion as it is pro-
tected by the First Amendment to the
United States Constitution—and as the
United States Supreme Court precisely
had held—and ignore the mandate of
the High Court and, thus, the rule of law.
The ACLU and I as the President of the
Delaware Chapter had every right to
solicit a person to come forward to chal-
lenge the Attorney General's position
and that of the State of Delaware in a
courtroom. The master fact was, of course,
there was no profit motive in the liti-
gation for me or any other lawyer who
would act for a plaintiff since ACLU
lawyers in the field serve as volunteers
without compensation.

The fact that someone had made a
complaint about me for the first time in'
my career, of course, disturbed me even
though I knew it was a baseless one. The
fact that the Censor Committee took
Zebley's complaint seriously was even
more disturbing.
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The Censor Committee was then under
the chairmanship of James L "Jim"
Latchum, a partner at Berl, Potter &
Anderson, Delaware's oldest law firm,
from whose ranks came a number of
judges during my days at the Bar: Daniel
F. Wolcott and Collins J. Seitz to the
Court of Chancery (Wolcott went from
Chancery to the Delaware Supreme Court,
first as an Associate Justice on the first
separate Delaware Supreme Court and
then as Chief Justice succeeding Clarence
A Southerland; Seitz went from Chancery
to the Third Circuit Court of Appeals
eventually becoming its Chief Judge);
Paul Leahy (for whom I served as law
clerk for almost two years) to the United
States District Court as its Chief Judge;
Clarence A Southerland to the first
separate Delaware Supreme Court as its
Chief Justice. Jim Latchum knew me as
did most, if not all, of the members of
the Censor Committee. How they could
fail to recognize the baselessness of
Zebley's claim angered me then and it
still angers me.

The Censor Committee never asked
me to appear before it. In response to a
letter from Edmund N. "Ned" Carpenter,
a member of the Censor Committee in
charge of investigating Zebley's com-
plaint, I wrote a letter commenting upon
Zebley's complaint and provided
Carpenter and the Censor Committee
with the citation to NAACP v. Button,
which made clear the propriety of my
conduct. Some months later, I received
a telephone call from Jim Latchum in
which he told me that he was pleased to
inform me that the Censor Committee
had "cleared" me of any charge of pro-
fessional misconduct. Having had some
time to reflect upon the matter (one
might call it an extended "slow burn"), I
told Jim Latchum what I thought of the
fact that the Censor Committee had taken
seriously Zebley's nonsense. Zebley, of
course, had a right to make any com-
plaint he wanted to make about me or
anyone else. But the Censor Committee
had the obligation to exercise its judg-
ment in distinguishing between sub-
stantive and frivolous claims. Prompt
word from the Censor Committee to
Zebley that his complaint was without
even a semblance of merit was what I
thought the Censor Committee's tack
should have been. My friend Jim Latchum
was kind enough to listen to me with
patience. He took the brunt of my belated
(and perhaps unfair) attack without a
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single word of displeasure or, indeed, of
defense of the Censor Committee's
handling of Zebley's complaint. I think
that the charge of barratry against me
was the only such charge in the entire
history of the work of the Censor Com-
mittee. It is a distinction I could have
done without.

After he left office as Attorney General,
Attorney General Buckson went on to
serve as a Judge of the Family Court. He
had already served as Lieutenant Gov-
ernor of Delaware under Governor J.
Caleb Boggs and briefly as Governor of
Delaware during the few days between
Governor Boggs' resignation in order to
be sworn in as a United States Senator in
January, 1961, and the expiration of
Governor Boggs' term. Jim Latchum in
1968 joined the other luminaries of his
firm who had ascended the Bench when
he was named a United States District
Court Judge. He subsequently served as
Chief Judge of the District Court. A few
years after the school prayer case, Bishop
Pike wandered with his wife, but with-
out a guide, into the Judean wilderness
west of the Dead Sea. He met a painful
death when, after his vehicle ran out of
fuel, he left his wife with their car in a
vain effort to make his way back and
bring help. An Israeli search party found
her in time to save her.

At the time of Bishop Pike's death, I
recalled the conversation he and I had
had when we were together at the Chan-
nel 12 studio for the panel discussion.
"When we were apart from others, I asked
him how he, a steadfast defender of
many liberal causes, could espouse the
view that State-compelled school prayer
was constitutional. Bishop Pike leaned
toward me and in a confidential, con-
spiratorial tone shared with me the fact
that adoption of this conservative posi-
tion helped him tremendously with the
likes of United States Senator Strom
Thurmond when he appeared before
congressional committees to testify
in support of liberal positions. Bishop
Pike certainly had his own way of doing
things. •
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Prayer in the Public Schools
Jack B. Blumenfeld and Lawrence A Hamermesh

The First Amendment to the United
States Constitution declares that "Con-
gress shall make no law respecting an
establishment of religion, or prohibiting
the free exercise thereof... " It has long
been established that this provision ap-
plies to the States as well, by virtue of the
due process clause of the Fourteenth
Amendments^ eg, CantweUv. Connec-
ticut, 310 U.S. 296 (1940).

A provision of the Delaware Consti-
tution tracing back to original statehood
mandates that "no man shall or ought to
be compelled to attend any religious
worship...against his own free will and
consent, ...nor [shall] a preference [be]
given by law to any religious societies,
denominations, or modes of worship."
Constitution of 1897, Article I, Section 1.

Afundamental corollary of these con-
stitutional provisions is that teachers
and other officials at public schools must
not promote one particular set of reli-
gious beliefs or impose observance of
them upon students who do not share
them. Yet there have been—and con-
tinue to be—repeated efforts to use the
public schools as a forum for the pro-
motion of religious observance. These
efforts have been rebuffed in the courts,
particularly in the last twenty-five years.
In response, the proponents of school
prayer have now turned their attention
to the constitutional amendment as a
means to accomplish their goal.

The Supreme Court Precedents
The United States Supreme Court has

considered the effect of the Establish-
ment Clause on school prayer on three
occasions—each time striking down the
state action at issue.

Engel v. Vitale, 370 U.S. 421 (1962),
examined the requirement by a New
York state school district that the fol-
lowing prayer be said aloud by each
class at the beginning of the school day:

Almighty God, we acknowledge
our dependence upon Thee, and
we beg Thy blessing upon us, our
parents, our teachers, and our
Country.

That prayer, composed by state officials,
was recommended for public schools as
part of a "Statement on Moral and Spiri-
tual Training in the Schools." The parents
of several students brought suit in state
court challenging the constitutionality
of mandatory recitation. The New York
courts upheld the power of the State to
use the prayer in public schools so long
as no student was compelled to parti-
cipate. The Supreme Court reversed in a
6-1 decision. Justice Black wrote for the
Court:

We think that by using its public
school system to encourage recita-
tion of the Regents' prayer, the
State of New York has adopted a
practice wholly inconsistent with
the Establishment Clause. There
can, of course, be no doubt that
New York's program of daily class-
room invocation of God's blessings
as prescribed in the Regents'prayer
is a religious activity...[W]e think
that the constitutional prohibition
against laws respecting an estab-
lishment of religion must at least
mean that in this country it is no
part of the business of government
to compose official prayers for any
group of the American people to
recite as apart of a religious pro-
gram carried on by government.
370 US. at 424-25

Remarkably, the Supreme Court did
not cite a single legal authority. Instead,
the Court relied on "a matter of history":
the practice of government-composed
prayers was one of the reasons many
colonists left England and sought reli-
gious freedom in this country. The
Court concluded that the First Amend-
ment was added to the Constitution to
guarantee that government have no
power to control prayer. Because "govern-
ment. ..should stay out of the business of
writing orsanctioning official prayers..."
370 U.S. at 436, the fact that the prayer
was voluntary and denominationally
neutral could not save it.

In holding that government officials
could not compose official prayers for
recitation in public schools, the Supreme

Court left open the question of whether
the states could require the reading of
traditional religious texts in public schools.
It addressed that issue the following
term in School District of Abington Town-
ship v. Schempp, 374 U.S. 203 (1963).

Schempp dealt with a Pennsylvania
statute and a Baltimore school commis-
sioners' rule requiring that schools begin
each day with readings of verses from
the Bible and the recitation of the Lord's
Prayer. AsinEngelv. Vitale, suchreadings
were voluntary in that no student would
be compelled to participate. Stressing
the "neutrality" that the government
must accept in matters of religion, the
Supreme Court struck down the Penn-
sylvania statute and the Baltimore rule
in an 8-1 decision. It held that "to with-
stand the strictures of the Establishment
Clause there must be a secular legis-
lative purpose and a primary effect that
neither advances nor inhibits religion."
374 US. at 222. Justice Clark concluded
that the challenged actions could not
pass that test because the states were
endorsing, not acting neutrally with
respect to, religion:

Applying the Establishment Clause
principles to the cases at bar we
find that the States are requiring
the selection and reading at the
opening of the school day of verses
from the Holy Bible and the reci-
tation of the Lord's Prayer by the
students in union. These exercises
are prescribed as part of the cur-
ricular activities of students who
are required by law to attend
school. They are held in the school
buildings under the supervision
and with the participation of
teachers employed in those schools...
[Sjuch an opening exercise is a
religious ceremony and was in-
tended by the State to beso... Given
that finding, the exercises and the
law requiring them are in viola-
tion of the Establishment Clause.

The Supreme Court did not decide
another school prayer case until 1985.
Wallace v.faffree, U.S. , 86 LEd.
2d 29 (1985), challenged the constitu-
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tionality of three Alabama statutes. The
first authorized a one-minute period of
silence "for meditation" in all public
schools, the second a period of silence
"for meditation or voluntary prayer".
The third authorized teachers to lead
"willing students" in the following
prayer:

Almighty God, You alone are our
God. We acknowledge You as the
Creator and Supreme Judge of the
world. May Your justice, Your truth,
and Your peace abound this day
in the hearts of our countrymen,
in the counsels of our government,
in the sanctity of our homes and in
the classrooms of our schools in the
name of our Lord. Amen.

By the time the case was decided by the
Supreme Court, only one of the statutes
remained at issue. The first statute,
authorizing a moment of silence, was
no longer challenged as unconstitutional.
The third statute, authorizing the pre-
scribed prayer, had been summarily held
to be unconstitutional. WaUace v.Jaffree,
466 U.S. 924 (1984). The narrow ques-
tion remaining was whether a statute
authorizing a period of silence "for
meditation or voluntary prayer" violated
the Establishment Clause of the First
Amendment In a 6-3 decision, the Court
held that it did.

The Court held that in order to sur-
vive the constitutional challenge, the
statute would have to have "a clearly
secular purpose." 86 LEd. 2d at 43. The
sponsor of the Alabama legislation had

Jack Blumenfeld and Larry Hammer-
mesh are partners with Morris, Nichols,
Arsht & Tunnell. Jack's areas of practice
include intellectual property and cor-
porate litigation. He is a director of the
Jewish Federation of Delaware and he is
the chairman of the Jewish Community
Relations Committee.

Larry's practice is primarily devoted
to corporate takeover and stockholder
class and derivative litigation. He also
serves on the Board of Directors of the
Delaware Affiliate of the American Civil
Liberties Union.

testified that the bill was an "effort to
return voluntary prayer to our public
schools...[I]t is a beginning and a step in
the right direction." Relying primarily
on that testimony, the Court concluded
that "the statute had no secular purpose."
86 LEd. 2d at 43-44. By endorsing reli-
gious activities, Alabama had violated
the Establishment Clause. Justice Stevens
also noted that this was not "an incon-
sequential case involving nothing more
than a few words of symbolic speech on
behalf of the political majority", 86 LEd.
2d at 46. He stressed the potential in-
fluence on school children (quoting

McCoUum v. Board of Education, 333
U.S. 203 (1948)):

The law of imitation operates, and
non-conformity is not an out-
standing characteristic of children.

Separate concurring opinions written
by Justices Powell and O'Connor in
Wallace v.Jaffree suggest (as does Justice
Stevens) that some state moment-of-
silence statutes maybe constitutional. A
majority of the Court recognized that a
moment of silence in schools is not in-
herently religious. As Justice O'Connor
wrote:
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Prayer in Public Schools
(Continued)

By tnandatinga moment of silence,
a State does not necessarily endorse
any activity that might occur during
theperiod...Even if a statute speci-
fies that a student may choose to
pray silently in a quiet moment,
the State has not thereby encour-
aged prayer over other specified
alternatives. Nonetheless, it is also
possible that a moment of silence
statute, either as drafted or as
actually implemented, could effec-
tively favor the child who prays
over the child who does not. For
example, the message of endorse-
ment would seem inescapable if
the teacher exhorts children to use
the designated time to pray. Simi-
larly, the face of the statute or its
legislative history may clearly es-
tablish that it seeks to encourage
or promote voluntary prayer over
other alternatives, rather than
merely provide a quiet moment
that may be dedicated to prayer
by those so inclined. The crucial
question is whether the State has
conveyed or attempted to convey
the message that children should
use the moment of silence for
prayer. The question cannot be
answered in the abstract, but in-
stead requires courts to examine
the history, language, and adminis-
tration of particular statute to
determine whether it operates as
an endorsement of religion.

Engel v. Vitale and School District of
Abington Township v. Scbempp proscribe
state-sponsored recitation of either state-
composed or traditional prayers in the
public schools as violative of the Esta-
blishment Clause because of state en-
dorsement of religion. Wallace v.faffree
suggests that the legality under the Estab-
lishment Clause of a statute requiring a
moment of silence in public schools
would turn upon whether the purpose
or effect of the statute is the endorse-
ment of religion.

The Delaware Statutory Scheme
From at least the early 1920s until

1971, Delaware had a statutory regu-
lation mandating prayer in public schools.
See 32 Del. Laws, c. 182; 34 Del. Laws, c.
179; Code 1935, §2758; 14 Del. C. 1953,
§4101; 58 Del. Laws, c. 162. For example,
a 1925 statute provided:

In each public classroom in the
State, and in the presence of the
scholars therein assembled, at least
five verses from the Holy Bible shall
be read at the opening of such
school, upon each and every school
day, by the teacher in charge
thereof...34 Del. Laws, c. 179, §2.

However, in 1971, the reading from
the Bible was replaced by a moment of
silence. The statute (14 Del. C. §4101)
was amended to provide:

Pupils in the free public schools of
this State shall be given the oppor-
tunity to devote, during the initial
period of classroom time each school
day, a moment formoral, philoso-
phical, or patriotic meditation.
58 Del. Laws, c. 162.

In 1975, Section 4101 was amended
again to permit "two or three minutes"
for voluntary participation "in moral,
philosophical, patriotic or religious acti-
vity." 60 Del. Laws, c. 50. In 1978, it was
amended to make clear that such "reli-
gious activity" included prayer. Thus, as
of 1978, Section 4101 provided:

During the initial period of study
on each school day all students in
the public schools of Delaware shall
be granted 2 or 3 minutes to volun-
tarily participate in moral, philo-
sophical, patriotic or religious acti-
vity. For purposes of this section,
"religious activity" shall include
voluntary prayer at the beginning
of each school day. 6 Del. Laws, c.
547.
Eight days after the Supreme Court's

1985 decision in Wallace v. faffree, the
General Assembly recognized that the
Supreme Court had "invalidated an Ala-
bama statute which could be construed
as a State endorsement of prayer acti-
vities" and that "Delaware has never
intended, nor does it now intend, to
mandate any activity which is violative
of the First Amendment." At the same
time, the General Assembly determined
that "a brief period of quiet reflection at
the beginning of the school day...is an
appropriate pause between the rush to
school and the activities of the day," in
that "it promotes an orderly environ-
ment conducive to learning." Accordingly,
14 DeL C §4101 was amended to read:

During the initial period of study
on each school day all students in
thepu blic schools in Delaware may
be granted a brief period of silence,
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