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Airing the Consequences

VICTOR F. BATTAGLIA

uch broadcast time is de-
M voted to warning youthful

travelers against involve-
ment with illegal drugs when they
are visiting abroad. Many foreign
countries impose severe penalties,
and our media efficiently warn our
young people.

The business community has
mounted a strong public relations
effort to teach that shoplifting is
stealing and a crime, The advertising
stresses community opprobrium, the
agony to one’s relatives, the impact,
of theft on the cost of living, and the
probability of punishment.

Sporadic campaigns address
drunken driving, and remind us of
the potential for great harm, the
possible penalties, and the cost to
society exacted by the excessive use
of alcohol, with or without related
driving offenses. Traffic safety coun-
cils have been engaged for years in
educating the public on the perils of
violating trafhic laws.

These programs send a no-
nonsense message to the community
aboutsome of our penal laws. I submat
they should go farther.

Our lawmaking bodies are trying
as never before to curtail crime. Al-
most universally, legislators have in-
creased punishments. Legislators
have restricted rehabilitative de-
vices, such as probation and parole.
Mandatory minimum sentences
proliferate.

I find it bizarre that we concen-
trate on punishing, instead of pre-
venting, crime. We have created
statutory compensation awards for
victims of crime, but these compare
unfavorably with civil damages for
the accidentally injured. A victim
robbed and beaten over the head is

no less victimized because the offen-
der is caught, convicted and jailed.
Asataxpayer, the victim foots the bill
for this dubious vindication. The
system that puts some thug behind
bars does not defeat a crime, much
less redress it.

Delaware has gone to great pains
to increase penal sanctions for
crimes, but, unfortunately, no one
seems to have taken the trouble to
publicize these new severities. If
heavy prison terms are to have any de-
terrent effect, people must know that
larger sentences loom in Delaware.
How effectively is crime reduced
by multiplying penalties if the public
doesn’t know what they are? What
have we achieved if the offender
finds out only at sentencing, that
his is a crime for which the punish-
ment is now enlarged? How effective
is a system, fully informative to an
offender at sentencing, but delin-
quent in notifying the potential of-
fender that penal sanctions, once
tough, are now decidedly tougher?

While our media have been
lavishly informative about shoplift-
ing, drunk driving, and the attrac-
tions of Turkish prisons, these vivid
and presumably effective devices are
not applied to the infractions that
constitute the great bulk of prose-
cuted crime. Advertising should tell
a potential violator that he may be
not only jailed, but that he risks los-
ing his privilege to vote, his right to
run for office, and his eligibility for
employment as a police officer. He
should realize his chances of gaining
professional status as a lawyer, doc-
tor, or accountant will be substan-
tially lessened if he defies the law,
and that he may effectively destroy
the likelihood of his being employed
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in any position in which he is re-
quired to be bonded. There will be
those who say that it is degrading to
our fellow citizen to coerce his obe-
dience through fear. This point of
view has the dishonesty of all sen-
timental arguments. If we can cut
the incidence of crime, we may as-
sign that a higher priority than the
wounded sensibilities of those who
plot offenses against us.

Still others say that offenders do
not think of getting caught or
punished. They are absolutely right.
We permit such thoughtlessness to
flourish. My proposal is designed to
make consequences of crime a very
real concern.

We owe it to potential victims to do
everything in our power to prevent
crimes against them. The starting
point is to remind the public that
penalties exist and that they are
grave. We should begin by requiring
that the general public, initially
through our schools, be made aware
of crime and what it costs the crimi-
nal. At the same time, we must try to
educate the public generally about
the sanctions, just as we have in-
formed them so fully about shop-
lifting, drinking while driving, and
drug offenses abroad. We must re-
place the prevailing fear of crime
with the fear of committing crime,
a substitution of the criminal’s
enlightened fear for that of the
innocent.

I do not suggest that these devices
will eliminate crime. I do argue,
however, that if they are vigorously
applied, they may cut down on crime
and decrease tragic waste and injury
that we suffer to continue.

There may come a time when we
shall all have become better people,
and we can turn away from a pro-
gram of which fear is an ingredient.
Until that happy day arrives, let us
do what we can do. a

Victor Battaglia, a prominent Wil-
mington lawyer, conducts a large and
distinguished trial practice. His public
serviceis noless distinguished. Victorisa
member of the Board of Directors of our
sponsor and parent, Delaware Bar
Foundation, and a f.rmer President of
the Delaware State Bar Association. He
serves as a member of the Judicial
Nominating Commission.

Victor’s concern over mounting crime
and the grief and loss it inflicts has led
him to the views expressed here. These
firm words furnish a refreshing contrast
to the hand-wringings and bleats of de-
spair usually provoked by this ugly
phenomenon.




BEING SUCCESSFUL
HAS ITS REWARDS,

PRIVATE BANKING

ATDEIAWARE TRUST
IS ONEOF THEM.

Individualized attention and extraordinary service
are the hallmarks of Private Banking with
Delaware Trust. It's particularly appropriate for
those whose income and financial responsibilities
demand a more personal relationship between
client and bank.

Services provided through Private Banking on a
completely confidential basis include personal
lines of credit, IRB and professional association
financing, estate planning, short and long

term investment strategy and a full range of
deposit, personal trust, investment management
and custody services.

Private Banking at Delaware Trust can work for you.
We welcome the opportunity to bring you a
banking relationship consistent with your needs.
Please call E Samuel Wilcox, Ill, VP, (302-421-7450)
or George H. Trapnell, VP, (302-421-74438).

DEILAWARE TRUST :;ﬁ

Member FDIC

DELAWARE LAWYER, Winter/Spring 1983



If you'’re
looking for
the best
mileage cars
in America
look no
further than
Smith VW.

Jetta EPA 43 mpg 59 Hwy

Introducing
Turbo-Diesel
VW Quanium

& Jeta.

The new 1983 VW Quantum &
Jetta have turbocharged
responsiveness with the fuel
economy of a diesel to
please your pocketbook. The
surprising low price makes
them even more inviting. A
test drive is the real clincher.
Buy or lease!

Buy a Smith VW{ Save avery penny!

4304 Kirkwood Highway
Open 8:3010 9, Sat. to 5§
Parls: Saf. 8o 4
Cail 998-0134
We make house calls.

EDITOR’S
PAGE

This, the third issue of DELA-
WARE LAWYER, completes the
cycle of a full year of publication.
Armed with this experience, we
are now prepared to commit to a
regular, three-issue-a-year publica-
tion schedule. Future issues will be
distributed in June, November,
and March. Our first three issues
were distributed gratis to Delaware
lawyers and others as a public ser-
vice of Delaware Bar Foundation.
While distribution will continue to
be complimentary to members of the
Bar Foundation, members of the
judiciary, and certain elected and
appointed government officials, we
reserve the right to reconsider this
policy. Individuals and institutions
wishing to assure uninterrupted re-
ceipt of future issues may subscribe
for post-paid delivery at an annual
charge of $6.00. A subscription form
appears elsewhere on this page.

Richard A. Levine
Managing Editor

In completing our first year of
publication we wish to thank read-
ers, friends, and advertisers for the
fine reception they have accorded
us. It has been, necessarily, a year of
experiment and discovery, but it has
also been a year of growth. We are
especially pleased to conclude our
first year by announcing the election
to our Board of Editors of Professor
Robert I’Agostino of Delaware Law
School, a contributor to our first
issue. His joining our Board carries
with it the prospect of closer ties be-
tween the legal community and the
fine school where he teaches.

One of the self-imposed duties of
DELAWARE LAWYER is the en-
couragement of responsible debate.
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William Wiggin, Chairman of the Board of
Editors, is rumored to be on unexcused absence
from Richards, Layton and Finger, for the
purpose of pulting oul this magazine.

We believe Chief Judge Thompson’s
article may well be the starting place
for a useful discussion of the Family
Court and its role in our evolving
judicial system. The accompanying
interview with Judge Arsht also
touches on the status of the Court.
We believe their views will make
stimulating reading.

Because of very tight space, we
have had to defer some of our usual
features to later issues, and, to our
particular regret, David Drexler’s
selections from the memoirs of Mr.
Justice Pennewill. This will be a
three-part article, in our judgment
a production of considerable charm
and historical interest. It will com-
mence in our June issue. That issue
will also be heavy on medical/
legal topics. Our November issue,
already in the advanced planning
stage, will emphasize the law and
the environment.

We close, reiterating thanks to our
friends, and with a fervent plea to
our readers: support our advertis-
ers. They make this journal possible.

William E. Wiggin
Chairman

SUBSCRIPTION
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HEALTH INSURANCE FOR
(FROM) PROFESSIONALS

A Logical Relationship:

FACT 1

By Definition:

pro-fes’-sion, n. A vocation, calling, occupation, or
employment involving labor, skill, education, special
knowledge and compensation or profit, but the labor
and skill involved is predominately mental or
intellectual, rather than physical or manual.

FACT 2 FACT 3

By Definition: By Definition:
pro-fes'-sion-al, n, 1. pro-fes’-sion’al, adj., 1. of,
a person belonging to engaged in, worthy of the high
one of the professions.l standards of, a profession. 5.

having much experience and great
skill in a specified role.?

Blue Cross
Blue Shield

of Delaware

herefore, Be It Resolved, That:

The law is a profession (FACT 1). A lawyer is a professional (FACT 2).

Blue Cross Blue Shield of Delaware is a professional provider of health
insurance coverage, based on the fact that, as a corporation, Blue Cross is
engaged in, has had much experience in, and continues to exercise great skill in
the specific role of providing health insurance coverage to its insureds (FACT 3).

Therefore, it is not surprising that the Delaware Bar Association has enlisted the
professional services of Blue Cross Blue Shield of Delaware to administer health
insurance benefits to its professional members.

Blue Cross Blue Shield offers a choice of health insurance benefits: the new
Major Medical 100, Dental, and soon The HMO. For more information, call
Fran Dilenno, your Blue Cross Blue Shield marketing representative, or call the
Delaware Bar Association,

! Black's Law Dictionary, Henry Campbell Black, M.A., Revised Fourth Edition, West Publishing Co.;
St. Paul, Minn., 1968.

2 1bid.
3 Webster’s Twentieth Century Dictionary of the English Language, Unabridged, 2nd Edition.
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THE
FAMILY COURT:

Past,
Present

and Future

ROBERT D. THOMPSON

The Honorable Robert D. Thompson
became Chief Judge of the state-
wide Family Court of Delaware in Octo-
ber, 1974 after eight years’ service as
an Associate Judge of the Family
Court for Kent and Sussex Counties.
Judge Thompson has labored mightily
to see that the Family Court is ade-
quately housed in all three counties.
His next great effort will be to raise the
Family Court to the stature of a Consti-
tutional Court.

State of Delaware became a

state-wide unified tribunal re-
placing three fragmented county
courts. Since then the Court has
been riding in the fast lane of Dela-
ware jurisprudence.

The Court’s jurisdiction has
changed dramatically: it now deals
with separate maintenance juris-
diction, until 1972 the province of
the Court of Chancery; it grants di-
vorces and annulments, formerly the
jurisdiction of the Superior Court;
since 1980 it has handled terminat-
ing parental rights and granting
adoptions, an authority also trans-
ferred from the Superior Court. In
a very short time, Family Court has
evolved from a forum of very limited
jurisdiction to a full-fledged juve-
nile and domestic relations Court.
Its decisions now affect citizens from
all walks of life. Its always heavy
case load has greatly expanded.

The shift to Family Court of juris-
diction over domestic relations is
paralleled by a profound change in
applicable law. Delaware law gov-
erning family matters has altered
dramatically in the last decade,
reflecting great societal changes that
have occurred within recent mem-
ory. The evolution of up-to-date
statutes governing divorce, adop-

I n 1971 the Family Court of the

tion, child custody, support, and
intra-family disputes demonstrates
the vitality of our system of govern-
ment in responding to social change,
and is a credit to the Bar, the Legis-
lature, and the Executive Branch,

Let me give you a single example
of how changing law keeps pace with
changing mores. What is a “family”?
The statute defining family as it re-
lates to the Family Court has been
amended several times in the past
decade. Originally, a family was
defined as husband and wife, or
cohabiting man and woman, with
one or more children, or persons
related by blood or marriage resid-
ing in one household under one
head. The present dehnition limits
the family relationship to a vertical,
three generation parent-sibling-
grandparent affinity related by
either blood or marriage. It excludes
aunts, uncles, cousins and great-
grandparents. In the not too distant
future, the definition may be
changed again to include unconven-
tional units not based on blood or
marriage. In our volatile society, the
conception of “family” changes. The
law keeps pace.

Charged with a greatly expanded
jurisdiction and confronted by a
rapidly altering world, the judges of
the Family Court have, of necessity,

8 DELAWARE LAWYER, Winter/Spring 1983

fashioned new techniques to insure
the swift rendition of justice. Family
Court now handles 31,000 cases a
year. We have had to devise new pro-
cedural tools to accommodate that
case load. For example, during the
last decade the role of masters in the
Court has been expanded signifi-
cantly. Originally they dealt for the
most part with child support and
juvenile traffic cases. Today our mas-
ters are legally trained members of
the bar who conduct bail hearings
and arraignments, hold fact-finding
hearings on misdemeanors, and
entertain petitions for support of
dependents. They preside over un-
contested divorces and annulments.
The enlarged master system has re-
sulted in much greater efficiency in
case processing.

We have adopted and refined a
procedural instrument to encourage
settlement of cases that would
otherwise come before the Court.
We have found that, in domestic re-
lations matters and minor juvenile
delinquency cases, non-judicial pro-
ceedings administered by trained
counselors are more conducive to
resolution than adversary proceed-
ings before judges. Since 1977, the
Court has employed the “Arbitra-
tion Process” to dispose of minor
first offender juvenile delinquency



problems such as shoplifting, tres-
passing, and the like. The proceed-
ing, held before a trained Court
hearing officer, is novel and effec-
tive. All concerned parties, including
the victim, are encouraged to attend,
and the dispute is settled without
official Court intervention. Resolu-
tion may be achieved through in-
formal probation, community work
service, or a payment of losses to a
victim. Since its inception, arbitra-
tion has been a success. It now
handles 50% of all juvenile mis-
demeanor cases, and it enjoys a re-
cidivism rate of only 19%.

More recently the Court has come
to use civil diversionary processes in
disputes over custody, visitation,
support, and claims of imperiled
family relationship. Mediation coun-
selors resolve 80% of the cases that
come before them without the for-
mality of a Court hearing.

Under revised Court rules, pre-
trial hearings must now be held be-
fore a master in divorce cases to
clarify legal issues and to resolve dis-
putesby agreement before the case is
heard by a judge. The requirement
of a joint asset report by the parties
before a pre-trial hearing replaces
lengthy and time-consuming discov-
ery that previously typified divorce
actions. When a petition for divorce
is filed, there is now an automatic
preliminary injunction prohibiting
the disposition of marital property,
the harassment of one litigant by the
other, the removal of the parties’
children from the jurisdiction of the
Court, and the incurring of obliga-
tions (excepting the necessities of
life) by one party to the liability of the
other. This practice has eliminated
many of the applications that once
came before the Court for relief pen-
dente lite. The adoption by the Court
of Delaware Child Support Formula,
a standardized device in use since
1979, has contributed substantially
to even-handed justice delivered
with dispatch.

The Court, mindful of the inter-
ests of those threatened with loss of
parental rights, and equally mindful
of the best interest of children in
termination cases, has developed
detailed affidavits to spell out in clear
language the consequences of con-
senting to the eventual adoption of a
child. Concern for neglected, abused
and dependent children who may
find themselves in Court without
their own representatives hasled toa

volunteer program in which inde-
pendent legal advocates gather in-
formation and report to the Court
so as to protect the interests of chil-
dren. This in turn hasled to a highly
successful volunteer employee re-
cruitment program, which has fur-
nished an over-burdened Court staff
with case aides, typists, receptionists
on our floor desks and assistants to
those who conduct the victim-
witness information program.

Cooperation between the Court
and social agencies has grown in re-
cent years. We have encouraged the
offices of the Attorney General, the
Public Defender, the Buredu of
Juvenile Correction, the Division of
Mental Health, the Division of Child
Protective Services, and the Bureau
of Child Support Enforcement to
maintain staff at Court. This pro-
motes Court and agency coordina-
tion, provides useful information,
and results in swifter delivery of
better services.

We are proud of our past
achievements, but we are not com-
placent. We have goals for the im-
mediate future. In the 1980’s we
expect to complete revision of the
Court rules, automation of case pro-
cessing and records management,
and standardization of forms. We
intend to fine-tune our advanced
staff training and our continuing
judicial education program.

As we pursue these goals, we also
face the likelihood of enlarged juris-
diction. We welcome the challenge. 1
foresee statutory changes whereby
we shall hear appeals from adminis-
trative decisions of the State Board
of Education concerning the educa-
tion of the handicapped, where we
shall appoint guardians for adults,
conduct trials of adults for felony of-
fenses against children, and handle
longer term commitments of juve-
nile offenders now referred to the
Superior Court.

We of the Family Court have al-
ways looked to improved services to
youth, and we continue to seek
more: our young population must
receive services now unavailable.
Residential interagency diagnostic
and evaluation centers with out-
patient clinics in all three counties
for children with multi-disciplinary
problems are under way, and residen-
tial treatment centers for children
with severe emotional problems are
in prospect. A training institution
for youthful offenders between the

ages of sixteen and twenty-one
seems inevitable; 85% of those ar-:
rested in Delaware are between the
ages of fifteen and twenty-four, and
males between sixteen and eighteen
account for the largest part of that
group. Residential treatment for
youth with chronic drug and alcohol
problems is urgently needed. The
development of 2 community delin-
quency prevention program actively
supported by police, schools, courts,
and private citizens claims high
priority. We must provide better for
juveniles who, on release from a
training school, cannot return to
their own homes lest they encounter
a wide range of social problems in
those homes: drugs, alcohol, pros-
titution, crime, and anti-social peer
pressure. As these programs are ini-
tiated and grow, Family Court wili be
inevitably and inextricably bound up
in making them work.

To perform the duties now in-
cumbent on us and those we expect
to be charged with, we recognize a
need that cannot be satisfied by our
mere ingenuity and diligence. Let
me address a most important con-
cern, and in doing so speak bluntly
of a goal to be met if Family Court is
to achieve maximum usefulness to
the society it services: the Court
needs constitutional status. We con-
front daily wasteful delay in the
existing appellate structure. We
burden the busy judges of a court of
first instance, the Superior Court,
with the unamiable duty of render-
ing appellate judgment on the deci-
sions of their peers. Dealing as we do
in a branch of the law where expedi-
tion is especially important to justice,
we live under a two-tiered, waste-
ful, and time-consuming process of
appeal in which the complexities
of domestic law, adjudicated by
our specialized tribunal, are re-
examined, and not in the scholarly
and reflective atmosphere of a true
appellate court, but by preoccupied
trial judges with limited exposure to
and increasing unfamiliarity with
that intricate body of law daily en-
forced by Family Court. Constitu-
tional status for the Family Court,
direct appeals in all cases, and the
dignity of equal rank with our distin-
guished fellow courts of first instance
are essential to the good order of the
Court and the effective rendition
of justice by that Court which deals
with the most intimate and urgent
business of our fellow citizens. O
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man: “NoInterest” 90-day charge: 1/3
Mar., 1/3 April, 1/3 May or use Mas-
ter Card, VISA & WSFS.
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TO THE BENCH,

THE BAR, AND

THE PEOPLE OF DELAWARE:

A Message From
Delaware’s New
Attorney General

CHARLES M. OBERLY, III

As Attorney General of Delaware, [
concern myself with the relation-
ships among the Attorney General’s
Office, the general public, and the
Bar. I have been associated with the
Attorney General's Office for over
eight years and I have many close
friends who are lawyers. My experi-
ence has made me highly sensitive to
the criticisms I have heard about the
Attorney General's Office and its
personnel.

I intend to encourage communica-
tions between the private bar and
this office. For example, I consider it
unprofessional for public servants to
fail to return phone calls, a practice
which has irritated many outside at-
torneys. I intend to remedy this
problem if it still exists. Similarly, I
think it is a valid criticism that the
Attorney General’s Office has
changed policies in the past without
notice to the Bar, a practice that has
caused more than one attorney to be
embarrassed before a client. I intend
to make our policy directives avail-
able to the Bar so lawyers can know
what to expect before undertaking a
representation.

Throughout the recent campaign
1 heard several recurrent criticisms
of the profession and the criminal
justice system. We cannot ignore
such criticisms from the public when
the reputation of lawyers has prob-
ably never been lower. I am proud
to be a lawyer, but [ believe as an
elected leader I cannot ignore these
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complaints, many of which I con-
sider just.

I am particularly concerned about
the treatment accorded victims of
crimes. I intend to listen to victims
and witnesses. While victims will not
dictate how a case is ultimately re-
solved, their opinions will be ac-
corded more respect. I will vigorously
oppose any reforms in the criminal
Jjustice system that I believe are not
in the best interest of victims and
witnesses of crime.

I intend to make changes in plea
bargaining practices. I will establish
a special unit dealing with career
criminals and dealing severely with
that category of offender. Cases in
that unit will not be routinely pled out.
There will also be a tightening up on
pleas involving those with prior rec-
ords who do not fall within the
definition of career criminal. In
order to promote more uniformity
of treatment, many pleas will have
to be approved by deputies other
than those directly in charge of the
prosecutions.

I look forward to working with each
of you and, I seek your advice and
help during the coming months.

Charles M. Oberly, 111
Attorney General

DELAWARE LAWYER 1is happy to
hear from our new Attorney General. He
brings to his office a distinctive point of
view and a role philosophy, which he has
stated well.




Beneficial
National
Bank

Member FDIC

The new name in Delaware Banking

Peoples Bank and Trust Company has changed to
Beneficial National Bank to reflect more accurately
our responsive breakthrough banking philosophy
and our 30 year affiliation with worldwide
Beneficial Corporation.

From innovative deposit products such as the
exclusive Investors Hedge CD, which provides long
term rate protection plus liquidity, to discounting
purchased money mortgages to a full array of
comprehensive commercial lending services.
Beneficial National Bank is a name you’ll be
hearing and using often.

Phone any of the senior officers at the new
executive headquarters at One Rodney Square, or
stop in to see how Beneficial National Bank can
best be of service to you and your clients.

Ll Beneficial National Bank

One Rodney Square, Wilmington, Delaware, 429-0870.
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Changing Community
Attitudes—
Changing Community Law

While the Divorce and Annulment Act, as amended, has
eliminated fault in divorce, fault is making a furtive comeback.
The wife who used to watch her husband drive off with the
kids and his latest love can now fight back.

RODERICK R. McKELVIE

O ne pleasant aspect of han-
dling divorce cases in Dela-
ware has been that you do
not need to get into who did what to
whom and how often. In most cases
those personal matters are not rele-
vant. That has not always been so,
and a pattern of recent court deci-
sions suggests that it may not be soin
the future. A renewed interest in
fault or misconduct in divorce liti-
gation is one example of a number
of recent developments in domes-
tic relations law suits that reflect
changing community attitudes to-
ward such issues as sexual fidelity,
familial responsibility, and the lit-
igants’ interest in preserving their
privacy. Here is a brief review of
where we have been and where we

may be going.

The Uniform Divorce And
Annulment Act of 1974

The Uniform Divorce and An-
nulment Act of 1974 marked a fun-

Roderick R. McKelvie is with the firm

of Ashby, McKelvie & Geddes. He is a

graduate of Harvard College and the

University of Pennsylvania Law School.

Following his graduation from law

school, he clerked with The Honorable

Caleb R. Layton, 3rd, Judge, United

States District Court, District of Dela-

- ware. He is a member of the Delaware
State and American Bar Associations.

damental change in the approach
our State has taken to the problems
of marital discord and the related
issues of the financial and familial
rights and responsibilities of its resi-
dents. Most of what we have experi-
enced in divorce litigation since 1974
has been the action and reaction of
our courts and residents in adjusting
to the new course set by this statute.

The Act reflects a post-1960s
interest in limiting the impact our
governments have on the social and
economic decisions of our citizens. It
made three very basic changesin the
way our State approached the issues
raised by divorce. First, it marked a
change in the State’s public policy of
opposing divorce in the interest of
preserving marriage and family life.
The statute allowed either a husband
or wife to obtain a no-fault divorce,
perhaps in recognition that denying
a divorce simply would not preserve
the marriage.

Second, the Act provided that the
issues arising from the divorce and
from the division of property were to
be handled separately and that the
court should divide marital property
equitably without regard to the fault
of either party.

Third, the Act established alimony
in Delaware. While the Act can be
called a no-fault statute with regard
to grounds for divorce and a division
of property, it was very much a fault
statute on alimony. In two situations,
a wife’s right to alimony could be cut
off. First, only a respondent could
receive alimony. Thus, under this
new Act, if a wife needed alimony,
she could not be the one who moved
for a divorce. Second, a husband
could cut off a wife’s right to alimony
by establishing her misconduct as
a ground for the divorce. The Act
was really a no-fault statute only for
husbands.
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Alimony and Fault

It may sound odd, but the major
weakness in the Act was that it was
not modern enough. Fault asabar to
alimony was preserved in the Act for
four years. Then, in 1978, it was
eliminated. During the yearsit wasin
place, it complicated divorce litiga-
tion and confused the litigants.

For example, in most cases where
the parties have separated, they will
ask their lawyers whether or not they
can date someone else. From 1974 to
1978, most lawyers responded: “It
depends”. If you were the husband,
whether or not you dated had no real
legal consequence. If you were not
careful, however, it might embarrass
and annoy your wife and make the
litigation and any settlement with
her much more difficult.

If you were the wife, it was okay to
date if you did not need alimony or
support. However, if you were de-
pendent on your husband, then you
should not date—for fear of giving
your husband grounds for a divorce
based on misconduct and, in turn,
losing your right to alimony.

Those were the days of the private
detective. And the classic situation
was when the husband would frus-
trate and anger his wife by arriving
at the house on Friday night to pick
up the children for visitation. He
would arrive in a highly visible new
car with a highly visible new girl
friend. This could go on for months
while he decided whether or not to
sue for divorce.

Alimony and Dependence

The women’s rights movement no
doubt played a major role in the
change of attitudes that brought
about the 1978 amendment that
eliminated misconduct as a reason
for denying a woman alimony. It
made our act a true no-fault statute.



The women’s rights movement
drew attention to a number of other
issues that arise in domestic litiga-
tion. One was the matter of depen-
dence. This was a short-lived but
difficult problem in the late 1970s. It
was difficult because there were a lot
of women who could deny depen-
dence: they worked and were finan-
cially independent. There were
more women, however, who even if
they did work, were nevertheless
dependent on their husband’s in-
come to maintain something of the
standard of living to which they had
become accustomed. All of this made
the job of the wife’s lawyer a little
more difficult. You had to walk the
client through a legal conception,
“dependency”, while at the same time
explaining away the narrower in-
terpretation from the husband’s
lawyer whose negotiating position
found support in the rhetoric of the
women’s rights movement itself.

A more difficult issue relating to
alimony has been the duration of
payments. This may be the most
difficult issue in domestic relations
litigation today, and there are so
many factors and competing in-
terests involved that it may not be
possible to settle on a uniform and
consistent approach for some time.

A number of situations can be re-
solved with relatively satisfactory re-
sults. The wife with young children
should be entitled to some alimony
until she can return to the job mar-
ket. The nurse who married the
doctor should be given some time to
adjust to the transition from the
Mercedes back to the Pontiac
Firebird. But what about the 42-year
old wife with no jobskills? Under our
present statute, if she has been mar-
ried 19 years, she may receive up to
2 years of alimony. If she has been
married 20 or more years, she may
receive alimony indefinitely.

This shift away from misconduct
and towards provision of financial
security for the older woman has
minimized the role of the private
detective in divorce litigation and
replaced him with the accountant
and vocational expert.! It has also
changed the way the courts handle
division of property and alimony.

While the women’s rights move-
ment may have created the issue of
ambivalence about dependency in

!See David Carrad’s discussion of the with-
ering away of the house detective in our
Inaugural issue of last May.

younger women, it has also turned
our attention to the older, depen-
dent wife. The issue has been, how
do you protect her financially in a
way that is also fair to the husband?
One solution was the approach
adopted in R.E.T. v A.L.T. (Family
Court No. 1934, 1977, Opinion
dated October 18, 1978), where the
Court viewed the marriage as a “true
partnership”, divided the marital
property equally, and ordered the
parties to split their future income
equally. While the notion - of
evenhandedness might seem fair at
first blush, that part of the decision
which awarded the wife half of any
dollar of the husband’s future in-
crease in income, has not prompted
unrestricted enthusiasm. The ap-
proach was subsequently labelled
“unique” by a tactful Supreme
Court. It has not been followed in
other cases. '

Instead, it appears that our Family
Court has been moving towards
another formula of sorts that pro-
vides for disproportionate property
divisions favoring wives and there-
fore more limited alimony. During
the first few years under the Act,
the parties could expect an equal

division of property and, when.

appropriate, some alimony. Now,
the pattern followed by the Court
seems to be to begin with an award
of 60% of the property to the depen-
dent wife. In situations where the
wife is older, the Court will, perhaps,
increase the award up to 70% of the
property and provide for substantial
alimony, as well,

No Fault with Fault

While the Divorce and Annulment
Act, as amended, has eliminated fault
in divorce, fault is making a furtive
comeback. If the pattern con-
tinues,we shall again need to know
what all those engineers out there do
when they get home, take the three
pens from their shirt pockets, and
act naughty.

For example, for the years from
1974 to 1980, most lawyers would tell
their lady clients that if their hus-
bands moved for divorces for in-
compatibility, they had essentially no
chance of stopping it. A recent deci-
sion from our Supreme Court gives
wives a chance to stop a divorce and
save the marriage. In Wife S. v. Hus-
band S., 413 A.2d 886 (1980), the
Court looked to our former divorce
statute and cases decided under it, to
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revive the notion that one essential
element to incompatibility as a
ground for divorce, even under our
modern no-fault statute, is that the
incompatibility must be mutual; that
is, the rift and discord that destroyed
the marriage relationship must be
the result of the conduct by both
parties. This decision has given new
respectability to a contest to an in-
compatibility petition. While the de-
cision in Wife S. v. Husband S. is our
Supreme Court’s interpretation of
the Act, it also reflects in a sense a
renewed community interest in sav-
ing marriages. Most of this combat
used to take place before the clients
got to the lawyers. From 1974 to
1980, at least, most lawyers discour-
aged marital salvage operations.
With this new decision, the lawyers,
like it or not, are back in the business
of who did what to whom. While the
courts may call it something
different—fault is the issue.

For the moment, the injection of
fault into denying grounds for di-
vorce is an expensive and embarrass-
ing distraction for the parties. What
is more important is the injection of
fault into the issues relating to visita-
tion, property division and alimony.

Thanks to a recent decision of our
Supreme Court, Elizabeth A.S. v. An-
thony M.S., Del. Supr., 435 A.2d 721
(1981), the wife who used to watch
her husband drive off with the kids
and his latestlove can now fight back.
She can refuse to allow visitation
while that hussy is around. It may be
that not too many wives could meet
the standard of proof to restrict vis-
itation under that case, but a number
of them are interested enough and,
perhaps, angry enough, to try.

This new twist in the role of mis-
conduct seems to reflect a changing
community attitude towards the
quick and easy divorce and the ex-
tent to which we have ignored the
psychological and social damage it
may cause.

It may also reflect an unacknowl-
edged interest we have in revenge. In
adopting the Divorce and Annul-
ment Act—and, incidentally, en-
dorsing individual freedom from
control of the State—we may bave
made it too easy for a husband to
leave his wife and family. And im-
posing an economic cost as our
courts have been doing for the past
few years, may not have been
enough. This pattern of opposing
the divorce and visitation may reflect
an unspoken interest in adding an
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emotional barrier to this move for
freedom. It may also reflect a
willingness of litigants to go through
the embarrassment and loss of pri-
vacy that they would have avoided
four or five years ago.

A third—and to some the most
important—area where fault has
returned to divorce litigation is in
property division and alimony. A
recent pattern in decisions suggests
that the husband who gives up on a
long-term marriage must be pre-
pared to pay a stiff price for his free-
dom. Often he will have to give up a
disproportionate share of his prop-
erty, and also face a substantial
alimony obligation for the rest of his
life. The truth is that if he has left his
wife for another and younger
woman, his fault will be an unstated
factor in the court’s decision and
usually his wife’s faults or problems
will not be mitigating circumstances.

Here again, while we are not back
in the business of denying a divorce
to save the marriage, we are putting
a new tax on a party’s request for
freedom, a tax that may not accu-

rately reflect who was right or wrong
in the marriage (if we could ever es-
tablish that).

Conclusion

In the eight years since the Gen-
eral Assembly adopted the Uniform
Divorce and Annulment Act we have
moved through two major phases. It
now appears we are entering a third.
During the first phase, we dwelt on
the wife’s role in the marriage and its
dissolution. Whether or not a di-
vorce was granted, and, if it was, its
financial impact on the parties often
turned on the wife’s conduct.

With the women’s rights move-
ment and a shift in society away from
assigning fault to either party, we
entered a second phase. During that
phase we minimized the barriers to
individual freedom for both parties
and concerned ourselves primarily
with financial issues, including how
much alimony, if any, is appropriate
following a marriage of 20 years or
more.

It now appears that we are enter-
ing a third phase in the implementa-

tion of our no-fault divorce statute.
This new phase reflects an uneasi-
ness or dissatisfaction with our recent
experience with divorce on demand.
For the moment this uneasiness
or dissatisfaction is being expressed
in different ways. Litigants are more
willing to fight to save a marriage
or minimize the emotional damage
the breakup might cause. The
Supreme Court has been identifying
areas where fault and the conduct of
the parties is relevant to the issues
raised in divorce litigation. The
Family Court, by adjusting its ap-
proach to property division and
alimony, has been increasing the cost
a husband must pay for giving up on
a marriage and leaving his wife.

We are moving back into the issues
of who did what to whom. We may be
leaving the era when the accountants
dominated divorce litigation, but we
are not heading back to the days of
the private eye. Rather, it looks as
though we are entering the era of the
psychologist—who will be telling us
the “whys” and “what ifs” of domestic
disputes and divorce. O

9.9% INTEREST

_ THE PERCENTAGE IS IN YOUR FAVOR.

Lincoln-Mercury’s exclu-
sive 9.9% factory-to-
dealer interest plan lets
you lease our luxury cars
at great monthly rates. We
have the highest quality
American-built luxury
cars you can lease. Come
in now for details.

LINCOLN

i
Deaier Leasing
Association

Lease an unmistakable
Mark VI.

S 39 6 per month

48 month closed-end lease. 15,000
milos per yoar. Taxes, tags, securlty
deposit extra. Includes sH standerd
fegtory equipment.

size Lincoln.

factory equipment.

Diamond-Holiday Leasing, Inc.

3501 MARKET STREET, WILMINGTON - 764-6665
INSIDE BUDGET RENT A CAR BUILDING
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Lease a luxurious, full-

S 3 3 3 per month

48 month closed-end leass. 15,000
miles par year. Taxes, tags, security
deposit extra. includes all standard

Lease a responsive, new
Continental.

$ 3 8 8 per month

48 month closed-end jease. 15,000
miles per ysar. Taxes, 1ags, security
deposit extra. Includes ail standard
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DELAWARE CUSTODY

DISPUTES
IN AN

INTERNATIONAL SETTING

AIDA WASERSTEIN

En seguida el rey dijo: Partid por medio al nifio
vivo, y dad la mitad a la una, y la otra mitad a la otra.
Entonces la mujer de quien era el hijo vivo hablo
al rey (porque sus entranas se le conmovieron por
su hijo), y dijo: iAh, sefor mio! Dad a ésta el ninio
vivo, y no lo matéis. Mas la otra dijo: Ni a mi ni

a ti; partidlo.

Entonces el rey, respondié y dijo: Dad a aquélla el
hijo vivo, y no lo matéis; ella es su madre.

And the king said, Divide the living child in two,
and give half to the one, and half to the other.

Then spake the woman whose the living child
was unto the king, for her bowels yearned upon her
son, and she said, O my lord, give her the living
child, and in no wise slay it. But the other said, Let

it be neither mine nor thine, but divide it.

I Reyes 3:25-27.

Then the king answered and said, Give her
the living child, and in no wise slay it: she is the
mother thereof.

I Kings 3:25-27.

he wisdom of Solomon yields

I a great and painful truth,

proclaimed with the majesty

of Scripture: custody disputes are

exceedingly difficult and vexing to
resolve,

They are particularly troublesome
for parents who are located in dif-
ferent countries or who expect to be.
First, it is more difficult to locate a
child who has been taken to a foreign
country, and there is the additional
expense of litigating across national
boundaries. Second, the petitioner
would most likely encounter dif-
ferent procedural rules and may en-
counter legal standards different
from those prevailing in the United
States. Third, although Delaware
and other states have statutes that
recognize the validity of custody de-
crees of other nations, and although
the Strasbourg Convention covers
kidnappings from one European
country to another, there is presently
no international mechanism incum-
bent on all countries and ensuring
the return of a kidnapped child who
has been taken across national
boundaries outside of Europe.

In writing this article, I have laid
heavy emphasis on the impact of
culture on the decider of fact in a
custody dispute, the advice that an
attorney can give to clients, and the
development of the law to date.

The Problem in Delaware and
Whom it Affects

It is hard to determine how many

people in Delaware may encounter

custody disputes across international
boundaries because data are incom-
plete! There have been several
cases, however, and there are indi-
cations that the problem may be
growing. For example, the Asian
population in this country increased

The apt and striking passage in
Spanish is characteristic of Aida Waser-
stein. Aida, born in Cuba, has used her
bilingual fluency to the advantage of the
Hispanic community of Wilmington,
both in the conduct of litigation and in
upgrading the quality of public school-
ing. Aida gained her baccalaureate in
sociology at Bryn Mawr College, and
graduated from the law school at the
University of Pennsylvania. The cosmo-
politan wisdom of her insights in this arti-
cle reflects her training as a sociologist
and her bilingual and, indeed, bi-cultural
heritage. We are most happy to welcome
her as a contributor to DELAWARE
LAWYER. Aida is a member of the Wil-
mington law firm of Bader, Dorsey &
Kreshtool. She is actively engaged in civil
rights and domestic litigation.

by 125% to more than 3.5 million
during the 1970s, and the Popula-
tion Reference Bureau projected for
the 1980s annual immigration of
795,000 to 970,000, one-half of
which illegal entrants from Latin
America. To the extent that these
immigrants intermarry with United
States citizens, but eventually choose
not to remain here, the potential for
problems exists. It can affect one re-
gardless of race, religion or socio-
economic background: a high
ranking executive in private indus-
try; a member of the United States
Armed Forces temporarily stationed
overseas; a college student who has
married during a junior year
abroad; a low income person mar-
ried to an illegal alien who returns to

. the country of origin.

It can also affect any foreign na-
tional who contemplates divorce
after coming to Delaware. If one
party chooses to remain in the
United States and the other to return
home, a dispute often develops over
a child’s custody and residence. The
problem can arise over vacation
plans. If one parent or both come
from a foreign country, it is not un-
usual to vacation there to visit family
and to preserve some cultural con-
tinuity or foreign language profi-
ciency. During the process of the
marital break-up, a lot of tension can
arise from one parent’s plans for
taking a child out of the country.
This is particularly difficult in situa-
tions where there 1s a drastic political

DELAWARE LAWYER, Winter/Spring 1983 15



change. I know, for example, a
Cuban mother in New Castle County
who has not been able to bring her
son to the United States. She had
been divorced in Cuba from the
child’s father, who would not permit
the child to leave in 1972 when she
did. An earnest and expensive at-
tempt to get permission from the
Cuban government for the young
man to leave in 1980 when many Cu-
bans came out failed.

Advice to Couples Who

Plan to Marry

Where a couple from two dif-
ferent countries consult an attorney
about a prenuptial agreement, it is
difficult to address the problem of
custody. Under established case law,
a prenuptial agreement may not be
premised on the possibility of di-
vorce. Given the “best interest of the
child” standard and the fact that the
child has usually not even been born,
one cannot really decide what pro-
visions one would make later. At
best, all that the parties can do is sug-.
gest what they had agreed to before
marriage. Although there can be no
resolution, it is important that an
attorney counseling such a couple
mention the problem so that they
can be fully informed.

The Impact of Culture on
Custody Decisions

A major complicating factor in
disputes across national boundaries
is the impact of culture on a finder of
fact. For example, the extended
family, very common in Hispanic
culture, may arouse the skepticism
of an American-born judge. He may
look askance at an arrangement
whereby a grandmother in the
home, rather than the mother, has
primary responsibility for child care,
and the mother’s relationship with
the child may appear to that judge
other than it would to a judge raised
in a society where several genera-
tions often live together under one
roof. A judge raised in a more tradi-
tional European or Latin American
society may disfavor two types of
families common in America
today—the single parent family and
the two-parent family where both
parents work and the child is in day
care at a very early age.

The decision-maker’s cultural
outlook is particularly significantin a
custody dispute. Obviously, he must
rely on personal and professional
experience in evaluating any case in
such matters as appraisal of the wit-
nesses’ demeanor and veracity.

However, his perceptions may be
more decisive in a custody dispute
because it involves evaluating per-
sonality and human development
with a view to the long term. This
type of case involves making judg-
ments about human values and life
styles in a way that no other does.
The possible impact of cultural
differences can be sensed in the only
reported Delaware case dealing with
an international child placement
that I have found. In The Matter of
Erich, 310 A.2d 910 (Del. Ch. 1973)
resolved a legal guardianship dis-
pute over a child less than a year old.
His parents and only sibling had
perished in an auto accident. Possi-
ble guardians were the only sister of

I
Is a child better off in our more
rushed, technologically ad-
vanced society with a tradition
of democratic government or in
the Spain of a less hurried, more
personal life style with a rela-
tively new socialist democracy
and the legacy of Franco’s
strong, centralized government?

the child’s deceased mother and her
husband, who had a four year old of
their own; the deceased father’s first
wife and her husband, who were
practicing physicians and who had
two girls of their own and a fifteen
year old half-sister to the child; a
doctor and his wife with whom the
child had been placed temporarily,
and who had four children unre-
lated to the child; and the father’s
only brother and his wife, who had
two children, aged 8 and 10. The
first three sets of possible guardians
lived in the United States, the fourth
in Austria. Although the Court con-
sidered all qualified, it chose the Au-
strian family because the father wasa
blood relative and the wife and
mother had no job outside the home.
In the eyes of the Court, that family
could provide “...the love, affection
and attention of a closely knit fam-
ily...ona personal, full time basis....
[The] wife is a full time homemaker
and mother who is able and does de-
vote her time exclusively to her
home and family.”

The Court was candid about the
difficulties it faced in placing the
child outside the United States. It
noted that although the child would
remain an American citizen,
“...there is certainly a chance that an
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American heritage will be lost...”
and admitted that it was “...most
reluctant to appoint a guardian
under the circumstances in which
the child would grow up in a foreign
country....”

Although difficult, the Erich case
was somewhat easier than a dispute
between parents. Had there been
two natural parents, only one of
whom intended to live in the United
States, any decision could effectively
terminate one parent’s contact with
the child forever because of the ad-
ditional expense of visitation and the
lack of a binding international en-
forcement mechanism regarding
custody and visitation applicable to
all countries.

Furthermore, assuming that both
parents are equally capable, how
does one go about deciding which
society, which standard of living,
which culture would be more benefi-
cial to the child? Is a child better off
in the more rushed, technologically
advanced United States society with
its tradition of democratic govern-
ment or in Spain which may have a
less hurried, more personal lifestyle
with a relatively new socialist democ-
racy and the legacy of Franco’s
strong, centralized form of govern-
ment? Or, depending on the indi-
vidual case and the parents’ heritage,
is a child better off in Israel, in Af-
rica, in Japan or in any other coun-
try? Such decisions are difficult to
make about one’s own life, much less
for someone else’s. Morever, how
can one assure the losing parent that
the decision was fair?

Where There is No Custody Order

In counseling the client who plans
to go abroad or who wonders
whether his spouse should take the
child abroad when the marriage isin
trouble, there are several considera-
tions. Even when there is no custody
order, the parent who takes the child
without the second parent’s consent
incurs the risk that the second parent
may obtain a court order while Del-
aware is still the child’s “home state”
and sue the absconding parent for
money damages. If the client still
considers taking the child without
notice to the other parent, it is im-
portant for the attorney to remind
the client of the extreme pyschologi-
cal cost to the child, unable to see the
other parent after a sudden separa-
tion and of the danger that the other
parent may follow the client abroad
to kidnap the child back. The client
should also be told that there is a



growing tendency for countries to
cooperate in child abduction cases.
In the final analysis, however, with
the exception of a few countries,
there is no uniform binding legal
mechanism that would force a
country to help return a kidnapped
child to the United States.

The client should also be encour-
aged to become informed—before
and not after—about the laws and
customs governing custody and exit
from the country to which he or she
may go. Several Latin American and
Middle Eastern countries, for
example, will not allow a minor to
leave the country unless the father
consents in writing. In fact, all Mid-
dle Eastern countries require the
man’s consent before his wife or the
mother of his child is permitted to de-
part. The client should also be
warned that any custody and visita-
tion agreement, drafted either here
or abroad, should take this type of
mobility into account. For instance,
an agreement that merely says that
visitation will be reasonable without
spelling out what it will be if one of
the parents leaves the country is
meaningless. Instead, the agreement
should specify such matters as resi-
dence with one parent during the
school year, who bears the cost of
transportation, and what conditions
must be met before the child can be
removed. Provision could also be
made for the establishment of an es-
crow account in each country large
enough to enable the parent who has
been deprived of the child’s com-
pany to fund the transportation and
initial legal costs of locating the child
and litigating the matter abroad.
The Importance of Obtaining a
Court Order

Most important, the parent should
be aware that while a custody agree-
ment ratified by court order or a
court decree is the best protection,
enforcement can take along time. In
1Schletffer v. Meyers, 644 F.2d 656 (7th
.Cir. 1981), for example, the father
brought the child to the United
States despite a Norwegian court
order awarding custody to the
mother. The mother also prevailed
in subsequent custody litigation in
Sweden and in the Circuit Court of
Whitley County, Indiana which rec-
ognized the Swedish decree. The
Seventh Circuit did not permit the
child’s next friend to use federal con-
stitutional theories to circumvent a
legitimate state decree, and stopped
the federal case so that the state
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court could proceed. Nevertheless,
as of the writing of the Seventh Cir-
cuit decision, the child was still not
returned to the mother three years
after the kidnapping and the liti-
gation apparently continued even
after that.

The parent should, nevertheless,
take whatever steps are necessary to
start proceedings as soon as possible,
either here or in the foreign country
and should file the custody decree
with the Office of Citizenship Ap-
peals and Legal Assistance, Room
5817, at the State Department in
Washington, D.C. With a court
order, the parent can ask the United
States Department of State to halt
issuance, reissuance or modification
of the child’s passport. A United
States court order may also be en-
forceable in other countries, and a
foreign court order is enforceable in
many states, including Delaware, as
long as there is a custody decree val-
idly rendered on reasonable notice
and with opportunity to be heard
given all affected persons. Finally, a
parent who takes a child in violation
of a court order could be prosecuted
for a misdemeanor in Delaware and
could be held in contempt of court.

The Present State of the Law
and Future Directions

Like many other states, Delaware
has adopted the Uniform Child
Custody Jurisdiction Act (UCCJA),
13 Del. C. §1901-1925. The UCCJA

Some Latin American and mid-
dle eastern countries will not
allow a minor to leave unless his
father consents in writing. In
fact, all middle eastern coun-
tries require a husband’s con-
sent before his wife can depart.

gives Delaware jurisdiction over
custody if Delaware is the child’s
home state at the beginning of the
litigation, or if the child was removed
from Delaware by a person claiming
custody within the preceding six
months. The Act also specifies that
the physical presence of the child in
Delaware is not a prerequisite for
jurisdiction, thereby eliminating an
incentive for child snatching. It also
prohibits modifications of custody
decrees of other states with very lim-
ited exceptions and requires sum-
mary enforcement of legitimate
out-of-state and international cus-
tody decrees.
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The Parental Kidnapping Pre-
vention Act of 1980, effective July 1,
1981, also provides that the home
state is where the child has lived for
at least six consecutive months, and it
complements the UCCJA by re-
quiring Delaware courts to give full
faith and credit to out-of-state cus-
tody orders. Furthermore, it makes
the Federal Parental Locator Service
available for tracking down child-
snatching parents when a request is
made by a local official who has au-
thority to enforce child custody de-
terminations. Although this service
does not apply to kidnappings out-
side the United States, there are
other ways to locate children out of
the country, such as the Worldwide
Locator Service of the various
branches of the armed services, State
Department and Consulate re-
sources, and non-profit organiza-
tions such as Child Find, Inc.

Child kidnappings within Europe
are covered by the Strasbourg Con-
vention, signed by fifteen countries
in May 1980, which applies among
the twenty-one Council of Europe
nations. The United States and other
non-European countries could not
be parties to the Convention.
Nevertheless, it may be useful in a
custody case in the United States if
the child has been taken from the
United States to a second country
with which the United States has en-
forcement mechanisms, and which
has signed the Strasbourg Conven-
tion. If the child is thereafter taken
to a third country, also a signer of the
Strasbourg Convention, the Con-
vention could help retrieve the child
to the second country, and the child
could then be returned to the United
States under arrangements between
the second country and the United
States. The Strasbourg Convention
requires that signatories trace miss-
ing children and recognize custody
orders from other signatories. It
provides for an organization in each
country that will return a child re-
moved improperly if the request is
made within six months. By June 1981,
Austria, Belgium, the United King-
dom, Cyprus, France, West Germany,
Greece, Italy, Ireland, Liechtenstein,
Luxembourg, the Netherlands, Por-
tugal, Spain and Switzerland had
signed the Convention.

Finally, there is some hope for a
mechanism that may cover many
more countries. The Convention on
the Civil Aspects of International
Child Abduction (the “Hague Con-
17



vention”), was approved by the
Hague Conference on Private In-
ternational Law in October of 1980.
Twenty-seven countries participated
in the proceedings, and the United
States, Switzerland, Greece, France
and Canada have signed it. Only
France has ratified. As soon as two
countries have both signed and
ratified, the Hague Convention will
go into effect. It will probably be pre-
sented to the United States Senate
for ratification in the spring of 1983.
The Convention provides for a
“Central Authority” in each country
responsible for discovering the
whereabouts of kidnapped children,
the exchange of information for
custody determinations, and prompt
judicial or administrative proceed-
ings to return the child. It is subject
to limited exceptions: the child need
not be returned if he could face
grave risk of physical or psychologi-
cal damage or an “intolerable” situa-
tion. Although it is only a beginning,
proper enforcement of the Hague
Convention may reduce greatly in-
ternational child kidnappings.

Conclusion

International custody disputes are
a challenge to parents, children, at-
torneys, and the courts. Instead of
tests of wits, strategic maneuvers or
displays of legal cunning, these dis-
putes should rise above petty squab-
bles and be resolved for the benefit
of the children. In this process, how-
ever, it is essential that each parent
receive sound legal advice, emo-
tional support, and above all, the
protection of a finely drafted court
decree addressing the subtleties and
complexities of this most difficult
type of dispute. O

Aida’s article, condensed from a longer
scholarly treatise is buttressed by extensive
authorities. Space limitations prevent our
publishing these. DELAWARE LAWYER
will be happy to make them available
to readers who wish to pursue the sub-
Ject in greater depth.

! The Du Pont Company estimates that 200-
300 of its employees are in a foreign country
each year, At ICI Americas, 23 persons from
the United Kingdom are assigned to Dela-
ware this year. University of Delaware
figures show that of a student population of
19,000 in 1982, 3% are foreign.

The Erich case decided in 1973 may alsobe a
good illustration of change in American
culture in the last few years. There has been
a virtual revolution in knowledge regarding
the capabilities of infants and pre-school
children, the educational materials for those
age groups, and the importance of peer in-
teraction at a very early age. There are also
many more day-care facilities, and many
mothers who choose to stay at home today
start sending their children to pre-school
when the childrenare 2,3 and 4 yearsold. In
addition, the entry of more women into the
formal labor force has greatly increased the
number of families who place their children
in day care. If Erich had been decided in the
1980s, a different judge might well have
placed Erich in a family with two profes-
sional parents and a fifteen year old half-
sister who already had a strong attachment
to him. In ruling out this family, the Court
considered that the adults were not blood
relatives, but it also observed that “...the
reality is that both Martha and her husband
are fully committed professionals who,
understandably, want to continue in their
medical careers for which they are
trained...” and that the baby would be
cared for by a housekeeper. In the Matter of
Erich, 310 A.2d 910, 912 (Del. Ch. 1973).
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Clouded Prophecies

“IN INSECURITY TO LIE
18 JOY’S INSURING QUALITY.”

EMILY DICKINSON

SHAUNEEN HUTCHINSON

owhere is there a better
N forum for testing the accu-

racy of Justice Holmes’s ob-
servation that “Great cases, like
hard cases, make bad law” than a
court mediating domestic conflict.
The cases confronting the judges in-
variably involve an array of broken.
homes and broken lives, broken|

Shauneen Hutchinson, a graduate of
William & Mary and of the University of
Pennsylvania Law School, is an associate
with the Wilmington firm of Morris,
Nichols, Arsht & Tunnell. Shauneen’s
practice is a varied one, embracing tax
and bond matters, as well as domestic
relations. This is her first published arti-
cle since she was admitted to the Dela-
ware Bar last December.
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hearts and broken dreams. The once
happy bride and smiling groom
often arrive at the courthouse door
snarling and ready for combat. And
perhaps the very hardest cases are
those which center on the children of
these shattered marriages.

We may all lament the growing
number of divorces and recognize
with some regret that happily is so
often not ever after. Our regret is
tempered by the realization that the
individuals at the center of every di-
vorce are adults who have at least
some measure of control over the
future course of their lives. Regret
becomes far more profound when
we view the children of these mar-
riages. Once the property has been
split and a divorce decree entered,
the most difficult question may still
remain. Who should have custody of
the children? Battles for custody are
often the most bitterly contested,
and in fact may well make for the
hardest cases of all. Tempers are
short, patience limited, and objec-

tivity minimal. Too often, the chil-

dren are helpless in a war waged
around them. I should like to con-
sider that war, those children, and
the Family Court of Delaware, and,
in so doing, discover just what kind
of custody law these difficult cases
have made.

Logically, the first place we look
for the law of custody is in the black
letter pronouncement of the Legis-
lature in Title 13 of the Delaware
Code. However, it is important to
note at the outset that legislation
dealing with child custody varies
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with the relationship of the parties to
the child in question. The rules gov-
erning a dispute between two parties
differ from those governing a con-
test between a parent and nonparent
or two nonparents. A further legis-
lative refinement may also be im-
posed if the moving party wishes to
modify a prior custody decision.
Thus, in tracing the law of custody in
Delaware, one must begin by identi-
fying the relationship of the parties
to the child involved.

Disputes Between Two Parents
Chapter 7 of Title 13, “Parents
and Children,” tells us at Section 701
that “The father and mother are the.
joint natural custodians of their
minor child and are equally charged
with the child’s support, care, nur-
ture, welfare and education.” Sec-
tion 722 further informs us that,
“The Court shall determine custody
in accordance with the best interests
of the child.” The Legislature in-
cludes five fairly specific factors to be
considered: the wishes of the par-
ents; the wishes of the child; the in-
terrelationship of child and parents,
siblings and others; the child’s ad-
justment to home, school and com-
munity; and the mental and physical
health of all individuals involved.
Having thus spoken, the Legislature
leaves the rest to the Court, and we
are left to realize that despite these
seemingly explicit guidelines, the
legislative standards are of little
practical help. “The best interests of
the child” does not translate into any
workable rule when applied to a
particular case. One must look, in-
stead, to the judge who decides just
what will be in the child’s best inter-
ests. An understanding of how stan-
dards are used in awarding custody
must derive from the opinions of the
judges who decide. If standards re-
ally exist, their existence and attri-
butes will be found in decided cases.
Custody disputes between parents
are certainly the cases most fre-
quently heard in Family Court, and a
fairly clear pattern has emerged
from the many decisions. The fac-
tors enumerated by the Legislature
are certainly considered in the pro-
cess of deciding. For example, the
Court does indeed pay attention to a
child’s preference, but the weight
given varies with the age of the child
with more deference shown the
wishes of older children. Fur-
thermore, the Court seems less



preoccupied with mundane matters
than with the attitudes of the par-
ents. Judges are frequently and vo-
cally critical of parents’ inability to
put aside differences long enough to
deal responsibly with their children.

A closely related phenomenon is
the increasing tendency of the Court
to keep both parents involved in the
child’s upbringing to the greatest
extent possible. To this end, the
Court added Family Court Rule 470
in May of 1981. The rule requires
that every custody dispute proceed
first to mediation with a member of
the Court’s counseling staff. Judges
and counselors have repeatedly em-
phasized the need to maintain
maximum contact between the child
and both parents, recognizing that
divorce should address only the
parent/parent relationship, not that
of parent and child. Closely related
to this notion is the phenomenon of
joint custody, which has gained much
attention in recent years. Statistics on
voluntary agreements between di-
vorcing parents show that joint cus-
tody arrangements are even more
common. Such arrangements ac-
counted for 7% of voluntary custody
arrangements in Delaware in 1981.
By the end of fiscal year 1982, they
increased to 22%.

Despite the increase in voluntary
arrangements involving joint cus-
tody, the Family Court judges, as a
group, do not demonstrate any dis-
cernible preference for joint cus-
tody: the response varies from judge
to judge. One judge will view the de-
sirability of joint custody almost as a
presumption easily rebutted. Other
judges insist that joint custody is
rarely appropriate for parties who
have resorted to judicial interven-
tion, since they show little promise of
being able to cooperate in any joint
effort to raise their children. An at-
torney advising a client about the
possibility of a decision to vest cus-
tody jointly in both parents should
probably begin by finding out who
will hear the case.

One important aspect of joint
custody which is too often ignored by
both parties and their counsel until
after a decision is reached is the
financial impact which a joint cus-
tody arrangement may have. In the
case of separating parents, child
support obligations are generally
structured in accordance with the
well-known Melson Formula. The
formula is used to set dollar amounts

for each parent’s child support obli-
gation. Where one parentis awarded
sole custody, payments are generally
made by the non-custodial parent to
the custodial parent. Where custody
is joint, however, support obligations
may vary directly with the amount of
time the child spends with each par-
ent. Arguably, any period of time a
child spends with an individual par-
ent should be “credited” to the total
amount of support assessed that
parent and deducted from that of
the other parent. Taken to a logical
extreme, this situation could have
absurd results; however, as a general
proposition, it cannot and should
not be ignored.

A second question often asked
concerning custody disputes be-
tween parents is whether mothers
fare better than fathers. The “tender
years presumption” which tradition-

Because there is no clear stan-
dard by which to decide custody
disputes, a great deal must be
left to the discretion of the
judge. Result, every case will
leave one bitterly dissatisfied
party arguing that the decision
lacks precedent, and that party
may well be right.

ally weighted the scales of justice
heavily in favor of the mother has
long since been discredited in Dela-
ware. In fact, the Delaware Code
specifically states at 13 Del. C. §
722(b) that, “The Court shall not
presume that a parent, because of his
or her sex, is better qualified than the
other parent to act as custodian of a
child...” This legislative pro-
nouncement suggests a lack of bias,
but translating it into practice is
another matter altogether. Old no-
tions die slowly, and even if the
Court were able to look beyond the
overtlegal bias traditionally favoring
a mother, it would still be subject to
societal pressure to keep children,
especially young ones, with their
mothers. Although no clear rule ap-
pears in examination of recent cases,
the fact that the mother would often
have more time available to spend
with the child would certainly tip the
scales in her favor. Here, also, statis-
tics regarding voluntary agreements
may shed some light on how judges
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act. In fiscal year 1981, of the 792
cases involving voluntary agreements
referred to the Court’s Mediation
Unit, 454 resulted in custody being
vested in the mother (567%). In fiscal
year 1982, mothers received custody
by voluntary agreement in 519 out of
1,127 cases (46%). If judges award
custody to mothers in a majority of
cases, they are acting pretty much as
couples do when left to make their
own arrangements.

Disputes Involving One or
More Nonparents

If the standards applied in custody
disputes between two parents are not
absolutely clear, they are at least
sufficiently predictable to allow an
attorney to give a client some esti-
mate of his or her chances. However,
in disputes between a parent and a
nonparent or two nonparents, even
this minimum level of predictability
is not possible. These are certainly
the very hardest cases, and rather
than making for bad law, they cur-
rently seem to be making for no law
at all. Recent decisions involving

“custody disputes where at least one

party is not a natural parent have
focused a great deal of attention on
the Family Court; two questions in
particular have been raised re-
peatedly. First, do natural parents
enter the fray with a presumption in
their favor? Second, how much def-
erence should be given to the notion
that a child may grow sufficiently de-
pendent on one person so that he or
she becomes a “psychological parent?”

The question of whether a natural
parent should benefit from a pre-
sumption in favor of custody may
have been answered by the United
States Supreme Court recently in
Santosky v. Kramer, uU.s.
71 L.Ed.2d 599, 102 S. Ct.
(1982). That case involved termina-
tion of parental rights, and the
Court, holding that parents in such
cases have a constitutional right to
due process with a full and fair
hearing essential, cited the “funda-
mental liberty interest of natural
parents in the care, custody and
management of their child...” Judge
Spaeth of the Pennsylvania Superior
Court took a similar view in Hooks v.
Ellerbe, Pa. Super., 390 A.2d 791
(1978), affd, Pa. Supr.,416 A.2d 512
(1980). Of the “best interest” ques-
tion, Judge Spaeth observed, “[T]he
parents have a prima facie right to
custody which will be forfeited only
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if convincing reasons appear that the
child’s best interests will be served by
an award to the third party. Thus,
even before the proceedings start,
the evidentiary scale is tipped, and
tipped hard, to the parents’ side.”

Although this bias in favor of the
natural parents has been cited with
approval by the Family Court in
Gerald && Margaret D. v. Peggy R., Del.
Fam., No. C-9104 (11/19/80, Arsht,
J.), its limits have never been fully
explored and it has never been for-
mally adopted by the Delaware
courts. For a time, the Superior
Court seemed to have taken quite a
different view. In R.A.D. v. M.E.Z.
and B.D., Del. Super., 414 A.2d 221
(1980), the Superior Court granted a
grandmother standing to intervene
in a custody dispute where the natu-
ral father was the petitioner and
applied a strict “best interest” stan-
dard without affording the father a
favorable presumption. However, a
recent Delaware Superior Court case
may shed some light on this issue. In
F.McG. v. L.U., Del. Super., 82L-
28(H) (decision 10/5/82, Taylor, ].),
Judge Taylor stated that Delaware
legislation clearly supports “[plaren-
tal preference in custody disputes
between a parent and a non-parent.”
The extent of the preference rec-
ognized by Judge Taylor cannot yet
be measured; future custody cases
may define it more exactly.

The second issue frequently de-
bated in disputes involving non-
parents is the theory of the
“psychological parent” which has re-
ceived increasing attention in recent
decisions. The theory derived origi-
nally from the work of Joseph
Goldstein, Anna Freud and Albert J.
Solnit described in Beyond the Best
Interest of the Child (The Free Press,
1973). These authorities emphasize
a child’s need for continuity of re-
lationships. To achieve this goal,
they argue for repose and finality in
custody cases so that a child need not
be required to make frequent ad-
Jjustments to new caretakers. To this
end, the Delaware Legislature has
imposed an almost mandatory
“cooling off period.” Any party who
seeks to modify an existing custody
order within the first two years after
itis entered must meet the extremely
difficult requirements of 13 Del. C. §
726(b).

The Goldstein-Freud-Solnit the-
ory has also led to the Family Court’s
increasing willingness to find psy-
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chological dependence in a child who
has been cared for by a nonparent
for an extended period. Title 13 of
the Delaware Code specifies that a
custody petition may be broughtby a
parent; however, under 10 Del. C. §
932, “any person” may commence a
petition in the Family Court pro-
viding it alleges neglect, dependency
or delinquency. Read together, these
two statutes seem to allow any person
to petition the Court for custody as
long as neglect, dependency or de-
linquency can be alleged. The chil-
dreninvolved in these cases may well
be the saddest imaginable, and these
are probably the hardest cases of all.
It is here that Justice Holmes’s ob-
servation would seem to prove most
apt because the law, if not bad, is
certainly not a law but, rather, a
series of seemingly unrelated deci-
sions which defy summarization.
Perhaps the single most discussed
case on this subject is Martin v. Sand,
Del. Fam., 444 A.2d 309 (1982),
where a babysitter petitioned for
custody and won over both natural
parents. Certainly enough has al-
ready been said about the case, and
we need not analyze it further here.
It is not the first case where a non-
parent has succeeded in gaining
custody in a dispute with a natural
parent nor will it be the last. The
“psychological parent” theory is
central to the decision. It has forced
the domestic relations bar to ponder
the validity of the theory and the
extent to which it should be applied
in custody disputes. Without ad-
vancing either side of the debate
here, we may look beyond the facts
of the Martin case and those like it to
the broader difficulty they create.
Because there is no absolutely clear
standard by which to decide these
disputes, a great deal must be left to
the discretion of the trial judge. In-
evitably, the outcome of every case

will leave at least one bitterly disap- -

pointed party arguing that the deci-
sion lacks precedent. At present, the
argument may well be valid no mat-
ter which side advances jt.

Custody Disputes: Some
General Considerations

By facing up to hard questions
about the decision-making process
in custody disputes, we may begin
to move toward answers, or at least
socratically fertile inquiries: When
judges are confronted by complex,
difficult and highly emotional situa-
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tions, should they strive to adhere to
rigid rules appropriate to most legal
decisions, or should they embrace
discretion as a watchword and seek
flexibility at the heart of every reso-
lution? Do we want a forum for ad-
judicating custody where parents
can count on prevailing unless they
can be shown to be absolutely unfit,
or do we opt for an objective “best
interest” standard where all parties
are created and remain equal? And
when all is said and done, if results
always vary with the circumstances
of the particular case, is this really a
situation so greatly to be feared?
Perhaps if we begin by accepting
the fact that the cases and controver-
sies addressed by the Family Court
arise in a context far different from
the world of widgets and contracts
where so much of our law has been
forged; we can search for solutions
different from traditional rules but
nonetheless acceptable. As a first
principle, we would have to accept
the inevitable tension between pre-
dictability and judicial discretion.
The more we look to the judges to
shape remedies to the cases before
them, the more we sacrifice predict-
ability and the less able we shall be to
advise our clients of what to expect
from their day in Court. On the
other hand, if we insist on hard and
fast rules, we may have to sacrifice
much of the human element which
often pervades decisions made in the
Family Court. As we achieve pre-
dictability, we lose flexibility and the
luxury of shaping decisions to fit
specific situations; on the other
hand, as we allow for greater judicial
discretion, we tacitly invite judges to
rely on highly personal values and to
impose them on the lives of others.
We may achieve a clearer under-
standing of the way the law operates
in the Family Court if we focus on
the process itself. Perhaps the single
most important factor in the
decision-making process is the input
made by the experts who interview
and counsel all the parties in a cus-
tody dispute including, of course,
the children. In general, these ex-
perts are psychologists, psychiatrists,
and social workers on whose exper-
tise the Court relies heavily. Child
custody decisions involve a special
kind of legal analysis. They differ
radically from traditional decisions
in that adjudication must be focused
on the future. In effect, the judge

Continued on page 42
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AN INTERVIEW

WITH

The Honorable Roxana C. Arsht

DAVID CLAYTON CARRAD

he Honorable Roxana C.

Arsht, Delaware’s first

woman Judge, was born and
raised in Wilmington—across the
street from a saloon at Second and
Adams. Her father, who had gone
AW.O.L. from the Russian Army in
1905 at the height of the Russo-
Japanese War, arrived in Wilming-
ton shortly thereafter by way of
Liverpool and Philadelphia. Her
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mother (in Judge Arsht’s words, “a
very independent spirit; not afraid
of anything”) worked throughout
her marriage and raised Judge Arsht
and her brother, Dr. Norman L.
Cannon. Her father received a
Bachelor’s and Master’s degree in
sociology as he was building up a dry
goodsbusinessand real estate holdings.
ings from scratch.

After education in Wilmington’s
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public schoals (“Chief Justice Daniel
Herrman and Judge Frank E. Mel-
son were high school classmates”)
Judge Arsht majored in chemistry at
Goucher, with a minor in mathe-
matics. (She now professes to loathe
the arithmetical calculations in-
volved in property divisions.) She
attended law school at the University
of Pennsylvania.

In May 1940, while clerking at



Ward & Gray, now Potter, Anderson
& Corroon, she married S. Samuel
Arsht, now of counsel to Morris,
Nichols, Arsht & Tunnell. She was
admitted to the Delaware Bar in
1941 while pregnant with her first
child. “I knew I was pregnant when I
took the oath, and was tempted to
reply ‘We do.” As it turns out, I
should have—that was Adrienne
who grew up to become a member of
the Delaware Bar.”

Her next 20 years were devoted to
raising a family and volunteer work
with the Visiting Nurse Association
and the Red Feather, now the United
Fund. She resumed her legal career
in 1961 as a Master at the Family
Court, then in the basement of the
Public Building. After 9 years’ ser-
vice, she was appointed an Associate
Judge of the Family Court on July
28, 1971. Despite pleas from the
lawyers who appear frequently be-
fore her and the members of the
Délaware judiciary, she remains
adamant about retiring at the expi-
ration of her term this July.

We asked David Clayton Carrad,
Chairman of the Family Law Section
of the Delaware State Bar Associa-
tion, a Fellow of the American Acad-
emy of Matrimonial Lawyers, and a
member of our Board of Editors to
conduct this interview.

Our interview with Judge Arsht
will conclude in the next issue, when
she may be able to indulge in the
luxury of a judicial candor not avail-
able to those who yearn for reap-
pointment.

Carrad: How old were you when you
became a judge?

Arsht: 56—which isn’t very young.
Carrad: It’s not old for a judge.
Arsht: Well, speaking of age, I think
the Court has a good span now. The
composition of our Court has
changed and I'm very pleased with
it. While I'm not bound by what any
other judge here says or does in any
case, I do think we have a good mix,
because we deal with more than just
legal issues here. There is the discre-
tionary element by way of alternative
dispositions, or approaches. And I
think—I know—we all benefit by
getting perspective as to how some-
body else sees it. There is a lot to be
said for the differences between the
judges, and for rubbing elbows with
each other. It’s like making a good
soup—a little salt here and a little

pepper there.

Carrad: When you retire in July,
would you like to see your seat filled
by another woman?

Arsht: Absolutely.

Carrad: Why?

Arsht: Oh! This court deals with
both sexes. With men and women
and families. In your approach to
handling families and their prob-
lems, the broader and the more
varied approaches that can be
considered, the better our cases are
likely to come out. In pure issues
of law, where no sex is involved, it
doesn’t matter whether you're a he
or a she. I think Justice O’Connor
(of the United States Supreme Court)
made some remark along that line
when she was being confirmed by the
Senate. You're either a qualified
lawyer or you’re not. It’s sex blind.
Carrad: But you do think there
should be more women on the Court?

“I think the Court needs more
women on the bench, just as it
would benefit by having blacks
and Hispanics, reflecting com-
munity mores and the entire
population.”

Arsht: Oh, yes. And I think there
should be blacks.

Carrad: Fifty-fifty?

Arsht: I'm not going to go into an
affirmative action program for
equality as far as the numbers in the
population. I think the concerns and
approaches women bring to prob-
lems can be beneficial, and they’re
frequently different from men’s.
And since we are dealing with men
and women and families, I learn
from the men. I think I've learned
from the fact that I'm out of the
house and working, and I can apply
that experience. But I also know
what it's like to be home and cook. I
think that the age mix that we have
on this Court is good. I'm the oldest.
There’s something to be said for
some experience and maturity. But
you can be older and more set in
your ways and inflexible.

Carrad: I think it’s also good to have
young judges like Judge James and
Judge Poppiti.

Arsht: That's right. Judge Poppiti is
only 37. I think he may be the
youngest. There are thdse with
young children, those with older
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children, and those with no children.
I’m at the grandmother age al-
though I'm not a grandmother. All
I’msaying is that in the areas that this
Court deals with, a range of ages can
benefit the final outcome. I think this
Court needs more than one woman
on the bench, just as it would benefit
by having blacks and Hispanics,
reflecting the community mores and
the entire population.

Carrad: Let’s say a woman in her
forties or fifties comes in and says to
you, “Look, I've raised two children,
and thisisall I know. I married when
I was very young. I have no experi-
ence, and I just don’t want to go out
and work.” In light of your own ex-
perience, how sympathetic a recep-
tion does she get?

Arsht: I don’t fault her for feeling
that way. Ilook at that marriage, and
if it's what the couple wanted,
perhaps she’s entitled to feel that
way. But I will also look at her and
think to myself,—“If you can make
the adjustment, lady, you’re going to
be a happier person. It's going to
take time to be your own person. You
may need help.” I think the Legisla-
ture is right in talking about at least a
two-year rehabilitation; a minimum
entitlement to that, because a di-
vorce is often like a death, especially

if you’re not the one seeking the di-

vorce. I don’t ask “What’s the matter
with you, lady?” because I don’t
think there is anything wrong with
that attitude. But that attitude is on
the decline. The present generation,
those who are marrying now and
those who are in their middle twen-
ties, are in large measure saying “I
want to stay in the work force.”
Carrad: I've noticed that. Our di-
vorce statute is very modern, liberal,
and enlightened, but we apply it to
people who are twenty-five and to
people who are sixty-five with com-
pletely different expectations of life.
Arsht: You're absolutely right! The
fifty-five year olds are the ones who
never expected that there would be
any other way of life but to continue
as grandparents. Now if the wife be-
comes a widow, she won’t have the
same emotional hangup about what
to do with her life. But divorce can be
a tragedy for her. I think that it is
asking the impossible for some
women at the age of fifty-five or sixty
to cope easily with divorce. What
training do they have? How can they
possibly get back into anything that
pays and is ego-satisfying? They
can’t compete. It's demoralizing.
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