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Peter E. Hess 

Water has had a more influential role in Delaware's history 
than any other resource. A pristine estuary attracted the Swedish 
pioneers sailing the Kalmar Nyckel. Its modern replica is now 
Delaware's floating ambassador, crewed by volunteers like 
attorney Eric Boyle, who recounts these seafaring adventures. 

Ironically, it was another Swedish American, Gov. Russell 
W. Peterson, who preserved the natural beauty that had beck­
oned his forefathers. It is now arguable that Peterson's sole 
term, 1969-73, accomplished more than any other Delaware 
governor. His courageous defense of our imperiled coastline 
led to passage of die nation's first coastal protection legislation, 
which had international impact and propelled Peterson to 
worldwide environmental prominence. He graciously sat 
down for more dian six hours with Delaware Lawyer to share 
fascinating tales of his remarkable foresight. 

This term's U.S. Supreme Court docket will delve into 
our Colonial history as it reviews New Jersey's challenge to 
Delaware's authority to regulate coastal development on the 
Jersey (river) shore. Deputy Attorney General Kevin Maloney 
and attorney Matt Boyer write about an unfolding interstate 
legal battle whose resolution entails examination of William 
Perm's 1682 charter for the Pennsylvania colony and the 
"three lower counties on the Delaware." 

From our smallest streams to die state's largest water­
ways, protection of water quality remains problematic. 
Attorney Ken Kristl and student Taryn Lee Weiss of Widener's 

Environmental and Natural Resources Law Clinic describe its 
role as a leading advocate for cleaner water through litigation 
mandating compliance with environmental laws. 

Today's dramatic urban renaissance along Wilmington's 
Christina Riverfront would never have been possible widiout 
the brownfields legislation creating incentives for the restora­
tion of contaminated industrial lands. Department of Natural 
Resources and Environmental Control brownfields program 
administrator Jim Poling tells of the reclamation of one of our 
largest city's singular natural attractions. 

A century earlier, forward-thinking city planners and philan-
diropists protected Wilmington's Brandywine Valley dirough the 
creation of one of die nation's first urban parks. Attorney Chuck 
Durante reviews a remarkable book recounting this story. 

And yet, die Brandywine's urban tranquility would never 
have merited such protection had not its headwaters and 
tributaries been spared gross overdevelopment typical of 
American waterways. The Pennsylvania-based Brandywine 
Conservancy, ably assisted by Delaware lawyer Teddy Price, has 
led diis never-ending batde to preserve die bucolic splendor 
for which the Brandywine Valley is renowned. 

These stories collectively illustrate why no terms are as 
deserving of each odier as "Law & Water." 

%fg~ 
Peter E. Hess 
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Kenneth T. Kristl 
Taryn Lee Weiss 

Now Comes 
the Hard Part: 

The effort to 
clean up 
Delaware's waters 
is a microcosm 
of the national 
problem. 
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The federal Clean Water Act seeks "to restore and maintain the chemical, 

physical and biological integrity of the Nation's waters." In 1972, its draft­

ers thought that the discharge of pollutants to our nation's waters could 

be eliminated by 1985. History has shown that the problem is far more 

difficult that anyone realized. The effort to clean up Delaware's waters is a 

microcosm of the national problem. Though much progress has been made 

to get the Clean Water Act's tools in place, the task of implementing those 

tools in Delaware is proving to be a battleground of competing interests. 

ihat does the act do? The Clean 
[Water Act requires tliat, every 
i two years, Delaware must identi­
fy those waters with water quality 

that does not meet die water's designat­
ed use. For example, if you can't swim 
or fish in a stream that is supposed to 
be "swimmable and nshable," the state is 
required to identify that stream as "im­
paired" by the pollutants that prevent 
safe swimming and fishing. Currently, 
more than 90 percent of Delaware's wa­
ters are considered "impaired." 

Once "impaired waters" are identi­

fied, the Act requires Delaware to figure 
out how much of the impairing pol­
lutants are entering the water and set a 
new, lower amount of the pollutants that 
would allow the water body to eventually 
achieve its designated use and therefore 
no longer be impaired. The Act calls this 
new, lower amount a Total Maximum 
Daily Load, or TMDL, because it rep­
resents the maximum amount of a pol­
lutant that can enter the water but still 
achieve water quality standards. TMDLs 
assign a certain part of die total amount 
to "point sources" (facilities that direcdy 

http://bivi.il


discharge into the water) and "non-point 
sources" (like runoff from farms, lawns 
and streets, seepage from septic tanks, 
and other sources that indirectly find 
their way to the water). If the states fail 
to develop TMDLs, the Act requires the 
U.S. Environmental Protection Agency 
(EPA) to develop them. In theory, once 
TMDLs are promulgated, the pollutant 
loadings to the water will be reduced, 
the water quality will improve and the 
nation will be one huge step closer to 
meeting the Act's objective of "restor­
ing" its waters. 

What has Delaware done? Dela­
ware — like most states during the 
1980s and 1990s — developed its 
list of impaired waters but did litde 
more. All that changed in June 1996, 
when the Environmental and Natu­
ral Resources Law Clinic at Widener 
School of Law's Wilmington campus 
helped represent several clients who 
sued EPA over the failure to promul­
gate TMDLs for Delaware's impaired 
waters. The suit, American Littoral 

Society et al. v. EPA, C.A. No. 96-
330 (D. Del.), resulted in an Aug. 
4, 1997 Consent Decree setting a 
schedule for development of TMDLs 
for all impaired waters on Delaware's 
1996 Impaired Waters List. To its 
credit, Delaware, working with EPA, 
has complied with the Consent De­
cree schedule and has promulgated TM­
DLs for numerous Delaware waters, in­
cluding the Appoquinimink River and its 
tributaries; the Nanticoke, Murderkill, 
Leipsic, Chester, Choptank, Marshy-
hope, Pocomoke, Broadkill, Smyrna 
and Christina rivers; Army Creek, Black­
bird Creek, Broad Creek, Cedar Creek, 
White and Red Clay Creeks; die Inland 
Bays and the Delaware River and Bay. 

As part of its strategy to implement 
its TMDLs, Delaware empowers citizens 
and interested parties to form Tributary 
Action Teams that seek to develop ways 
to reduce the amount of the pollutants 
entering the water body. Teams have 
been formed for the Appoquinimink, 
Broadkill, Christina and Nanticoke riv­
ers as well as for die Inland Bays. Teams 
research the unique conditions in their 

watersheds and then propose Pollution 
Control Strategies (PCS) to implement 
the TMDL. 

The hard part. Given all this focus and 
effort, one might presume that Dela­
ware is well on its way to cleaning up its 
streams and rivers. What seems simple in 
theory, however, is complicated in the 
details. Delaware's Department of Natu­
ral Resources and Environmental Con­
trol (DNREC) states on its Web site that 
"most" of the impairments in Delaware's 
waters are caused by non-point sources. 
The problem is that, unlike point sources 

Most of 

the impairments in 

Delaware's waters 

are caused by 

non-point sources, 

which are subject to 

little regulation. 

that are extensively regulated and subject 
to permitting under the Act, non-point 
sources are subject to litde regulation, 
and so reducing pollutants from non-
point sources requires voluntary efforts 
and creative solutions. Given the many 
types of non-point sources, the chal­
lenge of getting people to change their 
conduct voluntarily in order to reduce 
pollutant loadings, and the likelihood 
of clashes between private interests and 
the public interest in environmental im­
provement, both become clear. 

A classic example is the fight over 
the PCS for the Inland Bays. The Bays 
are impaired for nutrients (nitrogen and 
phosphorus). Nutrients are problematic 
because, at excessive levels, they cause 
excessive growth of sea lettuce and other 
macro algae, cause micro algae blooms 
(some of which can be toxic) and reduce 

dissolved oxygen levels that can cause 
fish kills. The TMDL mandates an 85 
percent reduction in non-point source 
nitrogen contributions and a 65 percent 
reduction in non-point source phospho­
rus contributions on the upper Indian 
River and 40 percent reductions of non-
point source nitrogen and phospho­
rus contributions from the rest of the 
Indian River watershed and the Little 
Assawoman Bay watershed. The origi­
nal PCS proposed 100-foot riparian 
buffers (i.e., vegetated areas along the 
water's edge that would help to absorb 

the nutrients before they enter the 
water) as one of several control 
strategies to meet the TMDL. 

Developers immediately com­
plained that having to provide 100-
foot buffers would severely restrict 
development along the Bays and 
might interfere with property rights. 
DNREC suggested reducing the 
buffers to 50 feet, which developers 
found less objectionable but caused 
environmentalists and the Center for 
the Inland Bays to complain that 50-
foot buffers were inadequate to pro­
tect and ultimately improve the water 
quality in the Bays. A third version 
of the PCS simply identified riparian 
buffers as a tool widiout specifying 
their size, leaving both developers 
and environmentalists disappointed 

because of the inherent uncertainty 
about how big and how effective the 
buffers ultimately will be. After objec­
tions (including a resolution in the Dela­
ware Senate), that third version has been 
withdrawn, with DNREC promising a 
fourth version by Oct. 1, 2007. 

While buffers are just one .of several 
PCS approaches, this fight makes clear 
that any approach to cleaning up Del­
aware's waterways affects someone's 
rights. The proposed 100-foot buffers 
restrict developer's ability to develop 
their land, but benefit other property 
owners by improving the water quality. 
Smaller or nonexistent buffers might 
give developers more freedom, but could 
adversely impact other property owners 
who have to deal with the increased 
algae, fish kills and smell that impaired 
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