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Water has had a more influential role in Delaware’s history
than any other resource. A pristine estuary attracted the Swedish
pioneers sailing the Kalmar Nyckel. Its modern replica is now
Delaware’s floating ambassador, crewed by volunteers like
attorney Eric Boyle, who recounts these seafaring adventures.

Ironically, it was another Swedish American, Gov. Russell
W. Peterson, who preserved the natural beauty that had beck-
oned his forefathers. It is now arguable that Peterson’s sole
i term, 1969-73, accomplished more than any other Delaware
governor. His courageous defense of our imperiled coastline
! led to passage of the nation’s first coastal protection legislation,
which had international impact and propelled Peterson to
worldwide environmental prominence. He graciously sat
down for more than six hours with Delaware Lawyer to share
fascinating tales of his remarkable foresight.

This term’s U.S. Supreme Court docket will delve into
our Colonial history as it reviews New Jersey’s challenge to
Delaware’s authority to regulate coastal development on the
Jersey (river) shore. Deputy Attorney General Kevin Maloney
and attorney Matt Boyer write about an unfolding interstate
legal battle whose resolution entails examination of William
Penn’s 1682 charter for the Pennsylvania colony and the
“three lower counties on the Delaware.”

From our smallest streams to the state’s largest water-
ways, protection of water quality remains problematic.
Attorney Ken Kristl and student Taryn Lee Weiss of Widener’s

Environmental and Natural Resources Law Clinic describe its
role as a leading advocate for cleaner water through litigation
mandating compliance with environmental laws.

Today’s dramatic urban renaissance along Wilmington’s
Christina Riverfront would never have been possible without
the brownfields legislation creating incentives for the restora-
tion of contaminated industrial lands. Department of Natural
Resources and Environmental Control brownfields program
administrator Jim Poling tells of the reclamation of one of our
largest city’s singular natural attractions.

A century earlier, forward-thinking city planners and philan-
thropists protected Wilmington’s Brandywine Valley through the
creation of one of the nation’s first urban parks. Attorney Chuck
Durante reviews a remarkable book recounting this story.

And yet, the Brandywine’s urban tranquility would never
have merited such protection had not its headwaters and
tributaries been spared gross overdevelopment typical of
American waterways. The Pennsylvania-based Brandywine
Conservancy, ably assisted by Delaware lawyer Teddy Price, has
led this never-ending battle to preserve the bucolic splendor
for which the Brandywine Valley is renowned.

These stories collectively illustrate why no terms are as
deserving of each other as “Law & Water.”
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Matthew F. Boyer

is a native Delawarean and a partner

in the Wilmington office of Connolly
Bove Lodge & Hutz LLP. Along with
co-author Kevin Maloney and colleagues
at Connolly Bove and the Washington,
D.C,, firm of Kellogg, Huber, ct al.,
Boyer is representing Delaware in New
Jersey v. Delaware I11.

Eric D. Boyle

is an associate with Chrissinger &
Baumberger, concentrating his practice
on workers’ compensation and insurance
defense as a staff counsel for Liberty
Mutual Insurance Co. He is a graduate
of Gannon University and served as an
officer in the U.S. Army before attending
Widener University School of Law.

Charles J. Durante
is a partner at Connolly Bove Lodge
& Hutz LLP, where he heads the Tax,
Estates and Trusts Department. He
is a director or officer of many civic,
educational and charitable organizations.
A former reporter and columnist at

" The Philadelphia Inguirer and

The Delaware State News, he remains an
active writer and commentator on legal
and other matters.

Peter E.Hess

is best known for his expertise in
maritime law. He has practiced
internationally on behalf of the finders of
historic shipwrecks and sunken military
aircraft. A fellow in The Explorers Club,
Hess was a leader of the first expedition

“ever to dive in Mongolia, exploring and

documenting pristine Lake Khovsgol
near Siberia in August 2007.

Kenneth T. Kristl

is associate professor of law and director
of the Environmental and Natural
Resources Law Clinic at Widener
University School of Law’s Wilmington,
Del., campus. He is a graduate of the
University of Notre Dame and the IIT/
Chicago-Kent College of Law.

Kevin P. Maloney

is the unit head of the Environmental
Unit at the Delaware Department

of Justice. He is a graduate of Ithaca
College and Vermont Law School.

James M. Poling

is the brownfields administrator for
Delaware’s Department of Natural
Resources and Environmental Control.
He received his Bachelor of Arts in
1982 from the University of Delaware
and his Juris Doctor from the University
of Baltimore School of Law in 1993.
He has completed the coursework for
a Masters of Marine Policy from the
University of Delaware.

Theodosia "Teddy” Price

is a senior planner with the Land
Stewardship Program of the Brandywine
Conservancy’s Environmental
Management Center. She practiced

law in Philadelphia and Wilmington

and serves as vice chair of the Franklin
Township Board of Supervisors in
Chester County, Pa.

Taryn Lee Weiss

is a third-year law student at West
Virginia University. She is a graduate
of Penn State University and interned
during Summer 2007 with Professor
Kenneth Kristl.
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Now Comes
the Hard Part:

The effort to

~ cleanup
Delaware’s waters
IS a microcosm

of the national
problem.
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haby enneth T. Kristl

The federal Clean Water Act seeks “to restore and maintain the chemical,

physical and biological integrity of the Nation’s waters.” In 1972, its draft-

ers thought that the discharge of pollutants to our nation’s waters could

be eliminated by 1985. History has shown that the problem is far more

difficult that anyone realized. The effort to clean up Delaware’s waters is a

microcosm of the national problem. Though much progress has been made

to get the Clean Water Act’s tools in place, the task of implementing those

tools in Delaware is proving to be a battleground of competing interests.

1 Bhat does the act do? The Clean
Water Act requires that, every

two years, Delaware must identi-
i fy those waters with water quality
that does not meet the water’s designat-
ed use. For example, if you can’t swim
or fish in a stream that is supposed to
be “swimmable and fishable,” the state is
required to identify that stream as “im-
paired” by the pollutants that prevent
safe swimming and fishing. Currently,
more than 90 percent of Delaware’s wa-
ters are considered “impaired.”

Once “impaired waters” are identi-

fied, the Act requires Delaware to figure
out how much of the impairing pol-
lutants are entering the water and set a
new, lower amount of the pollutants that
would allow the water body to eventually
achieve its designated use and therefore
no longer be impaired. The Act calls this
new, lower amount a Total Maximum
Daily Load, or TMDL, because it rep-
resents the maximum amount of a pol-
lutant that can enter the water but still
achieve water quality standards. TMDLs
assign a certain part of the total amount
to “point sources” (facilities that directly
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