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Jeffrey M. Schlerf

The day after the Third Circuit named four new bankruptcy
judges to the bench in the District of Delaware, I volunteered
to be the editor for this issue. At that time there was widespread
clation among members of the Delaware bankruptcy com-
munity. These new judges would be superb additions to a court
already blessed with two highly esteemed jurists. There was also
a sigh of relief. After all, this was the culmination of an cight-
year wait before Congress passed major bankruptcy reform
legislation, including authorization for additional judgeships.
This District had the additional judges it sorely needed, and
had survived legislative threats aimed at its very existence.

When the legislative process began in 1997, Delaware had
become a victim of its own success. I personally experienced the
explosion in Delaware bankruptcy filings as a young practi-
tioner. By the mid-1990s, the bankruptcy court was over-
whelmed. This jurisdiction sustained itself during the unex-
pected lengthy legislative process by being resourceful. First,
the District Court stepped in and assisted in administering
chapter 11 cases. Then, a steady rotation of visiting judges from
other jurisdictions throughout the country kept things going.
Yet, these temporary arrangements were not ideal. At the time
of the announcement of the four new judges, there was a sense
that this jurisdiction had survived, and the future was bright.

The bankruptcy community was also relieved that this
jurisdiction was no longer under siege. The Bankruptcy Review
Commission, the catalyst for the bankruptcy reform legislative

process, had been critical of Delaware as a venue in the mid-
1990s. After the legislative process got under way, there were
periodic efforts by some to eliminate corporate domicile or
residence as a basis for venue. These threats would continue
until final passage of the legislation in early 2005.

This issue should interest even the casual observer of the
bankruptcy world. The national prominence of Delaware as a
chapter 11 forum is still a relatively recent phenomenon, going
back barely 20 years. But, this issue begins with an article
which goes back 200 years to the origins of this country when
a Delaware congressman, James Bayard, spearheaded passage
of this country’s original federal bankruptcy legislation.
The next article jumps to the modern era to describe this
jurisdiction’s rise to prominence. Then, there is a fascinating
piece about a more recent trend, bankruptcy filings by
companies experiencing massive tort liabilities — in this
instance, companies with significant asbestos liabilities which
file in Delaware. This issue concludes with two articles on new
bankruptcy legislation. The first is a fascinating narrative of the
legislative battle before Congress. The other piece addresses
statutory changes affecting the less glamorous but very “real
world” of chapter 7 and 13 bankruptcies.

I am fortunate to practice in such a fascinating area of the
law in Delaware. This issue will help you understand why.
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Until uniform
bankruptcy laws
were passed, the
Constitution did not
preclude states from
passing their own
laws regarding
bankruptcy, which
many of them did.

8 DELAWARE LAWYER WINTER 2006/07

James Asheton Bayard

Delaware boasts a distinctive connection to the original federal bankruptcy

legislation in the United States. James Asheton Bayard,! Delaware’s sole

member of the House of Representatives from 1797 until 1803, and then a

member of the U.S. Senate from 1804 through 1816, was at the forefront

of passage of federal bankruptcy legislation in 1800. In fact, in the minds

of many, he was the namesake of the first bankruptcy legislation, known as

“Mr. Bayard’s Bill.”?

uring the Colonial period, Eng-

land operated under a bankruptcy

statute enacted in 1732. The stat-

ute provided for the discharge of
debt. This law applied only to debtor
merchants and traders, and allowed for
only involuntary petitions to be brought
by creditors. The prospect of debtor’s
prison remained.® The United States
Constitution passed in 1787 provided,
under Article I, Section 8, for Congress
to promulgate “uniform Laws on the
subject of Bankruptcies throughout
the United States.™ The new republic
would not act upon the opportunity to

pass uniform bankruptcy laws among
the states for more than a decade. In
the meantime, the Constitution did
not preclude states from passing their
own laws regarding bankruptcy, which
many of them did.5

James Bayard became a member of
Congress in the late 1790s, a decade
that was marked by the emergence of
two political parties with widely
divergent views on the role of the new
federal government in many areas,
including commerce.® The young nation
was increasingly divided between Feder-
alists such as John Adams and Alexander



Hamilton and the Republicans, who
were lead by Thomas Jefferson and
James Madison. This partisanship
culminated in the hotly contested
presidential election of 1800, in which
Jefferson was ultimately victorious after
36 rounds of voting before the House
of Representatives (necessitated by
deadlock in the Electoral College).”

In fact, the great ideological divide
impacted passage of America’s first
bankruptcy law.! The Republicans,
led by Jefferson, viewed unfavorably
modern commerce that relied upon the
extension of credit.? The agricultural
South already relied heavily upon
credit between harvests, and feared
that new laws would enable big city
creditors to appropriate their land.*
Moreover, the issue got caught up
in the brewing debate regarding
the role of the central government
versus “states rights.”!! Many states
already had enacted insolvency laws
to some degree,!? and states’ rights
advocates viewed federal bank-
ruptcy legislation as ceding more
power to the central government.

On the other hand, Bayard, a
pragmatic Federalist, believed that
“wherever there is an extensive
commerce, extensive credit must
be given.”!* Bayard supported the
commercial development of the
nation. This “capitalistic” perspec-
tive required what he called “the
most important law of any society
— the law regulating the relation of
debtor and creditor.”* The growth
of commerce, in turn, depended
upon uniform laws regarding
commerce — a point not lost on Bayard:
“as the United States are one great
commercial Republic, it behooves us
to have one universal rule co-extensive
with the Union, that the merchant in
New Hampshire may know the laws of
Georgia.”!'® An important component
of commercial law was bankruptcy,
where the Constitution invited “uni-
form Laws.”

Passage of federal bankruptcy legis-
lation proved slow and contentious. A
series of financial crises in the 1790s
may have been the catalyst for Congress
to take an interest in this issuc.’® Three

bills had already languished and died

before Bayard stood before his fellow
congressmen and argued the merits
of federal legislation.”” Indeed, crashes
in the markets for federal scrip and
excessive land speculation led to the
impoverishment of many and the
disgrace of early American luminaries
such as Robert Morris and William
Duer®® To avoid debtor’s prison,
Supreme Court Associate Justice James
Wilson fled from Pennsylvania to North
Carolina.’® Adding to the realization
that federal action was in order was
growing tension with France. The

Many states had
enacted insolvency
laws to some degree,
and states’ rights
advocates viewed
federal bankruptey
legislation as
ceding more power
to the central
government.

French were seizing American trade
ships with greater frequency in the late
1790s, contributing to a lesser amount
of credit being available.?

These circumstances made it ripe
for “Mr. Bayard’s Bill.” Bayard argued
passionately in the winter of 1799 before
his fellow congressmen in support of
his bill. Like England’s 1732 statute,
the legislation would punish fraudulent
conduct while giving aid to the honest
debtor. It would allow a merchant
bankrupt’s debts to be discharged upon
good behavior, and upon two-thirds’
creditor approval. A federal court, upon
the petition of a creditor, would appoint

a commissioner to administer the estate
of the debtor. A debtor was permitted
an “allowance” from the estate under
certain conditions.”

Before his fellow congressmen, Bay-
ard argued that bankruptcy legislation
at the federal level would temper the
speculative excesses of a capitalist
economy, while providing relief to the
honest merchant facing unavoidable
economic adversity. In response to
agricultural interests among the Re-
publicans who demanded an exemption
from the new bankruptcy law for
their real property, Bayard argued
that such protection would be “a
remnant of the feudal system, of the
principle of the ancient aristocracy
of England.”** He queried: “is it not
an unjust principle that in a nation
so commercial as we are, land should
not be liable to be sold for the
payment of debt?”?? Bayard feared
that a nefarious debtor would invest
in real estate, thereby frustrating
his creditors. Ever the faithful Fed-
eralist, Bayard concluded his speech
on the floor of the House of
Representatives in support of the
legislation by reminding other
members of Congress: “for more
than two centuries and a half,
England has been the most
flourishing commercial country
upon the face of the earth, owing to
her civil policy, the essential part of
which was the bankrupt system.”?*

The bill passed, barely: The
speaker of the house, a Federalist,
cast the tie-breaking vote in
February 1800.>* However, the
law would survive only three short
years. The country’s political winds
turned decidedly Republican after
the law’s passage. On March 1, 1801,
Jefferson became president — thanks
to none other than Federalist Bayard,
who averted a constitutional crisis
by breaking a deadlock in the House
of Representatives after 35 rounds
of balloting by changing Delaware’s
vote. With this change in the political
environment, public sentiment was
turning against the new bankruptcy
law, and in November 1803, the law
was revoked.?® In a twist of fate, another
famous Delawarean, Caesar Rodney,
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who replaced Bayard as Delaware’s lone
House representative after Bayard was
elected to the U.S. Senate in the 1802
election, voted in favor of revoking
the law.?” The United States would

not see permanent federal bankruptcy
legislation again until later in the 19th
century. Looking back, Delaware’s
Bayard was ahead of his time in
supporting federal law in an area that
would become such a fundamental part
of the modern capitalistic economy. ¢

The author thanks Katharine V.
Jackson, Esquive, for her valuable
assistance.
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