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Talk to us first.
Wilmington Trust, ranked

among the nation's largest
personal trust institutions,
maintains a fully staffed, full-
service office in Stuart, Florida.
We're knowledgeable in the
intricacies of Florida probate.
We know the procedures for
establishing Florida domicile
and can help discuss them with
your clients. We can continue to
offer the quality personal trust,
estate and investment services
that your clients are using in

Delaware. If they're also
maintaining a northern address,
we can coordinate with you and
your client to provide an excel-

WILMINGTON
TRUST

OF FLORIDA. N.A.

lent combination of services—
yours and ours. Suddenly, 1,500
miles may seem like a very short
distance.

To find out how we can help
you continue your rela-
tionship with your clients^"
who are moving to
Florida, call me,
Doug Poulter,
President, (407)
286-3686. Or
write: Suite 144,
900 East Ocean Boulevard,
Stuart, Florida 34994

"Some sound
advice regcaxUng
your clients who

cuemovingtj
Florida?

Doug Poulter, President



All the wisdom
and care a family

doctor gives.

And pharmacy,
X-ray and lab tests.

Expert care and extra convenience. It all
starts with your family doctor — the
doctor you choose at The HMO of Dela-
ware. But it doesn't end there.

The health care services you use most
are conveniently located right at The
HMO. You can get your prescriptions
filled, get an X-ray, or have lab tests. See
your physical therapist, nutritionist or
mental health counselor. Or take classes
that can help you stay healthy. All without
ever leaving The HMO building.

And The HMO, a BlueMax choice,
provides Blue Cross Blue Shield coverage
for authorized hospital and surgical
expenses.

To find out more about The HMO, call
421-BLUE for a free brochure.

Everything a family doctor gives you
and much more.

Blue Cross
Blue Shield
of Delaware

Brandywine Health Care Center, North Wilmington Christiana Health Care Center, Stanton



DEI
>4 PUBLICATION

OF
D8AVREB4?
FOUNDATION.

VOL. 7 NO. 2
JANUARY 1989

706 MARKET STREET MALL • WILMINGTON, DELAWARE 19801 (302)658-5278

CONTENTS
4 EDITOR'S PAGE LawenceS. Drexler

6 Much Ado, But Nothing:
Tort Reform in Delaware Regina A. lorii

14 Will Tort Reform Affect the
Affordability and Availability of
Liability Insurance in Delaware David N. Levinson

18 From Litigation to Arbitration:
How to Simplify a Lawsuit VictorF. Battaglia

and Francis S. Babiarz

19 Why You Should Not Agree to
Binding Arbitration Ben T. Castle

27 Malpractice and the
Practicing Physician Martin J. Cosgrove, MD.

28 Insurance Reform: Wilmington's Response
To rising Insurance Costs The Honorable Daniel S. Frawley

and DavidRandall

31 Tort Reform: The Search for Fairness
and Predictability William C. Wyer

34 We Need Insurance Reform,
NotTort Deform Bernard A. Van Ogtrop

36 Lies, Damn Lies, and Statistics Lawrences. Drexler

39 Room for Compromise B. Wilson Red/earn

44 Alternative Dispute Resolution:
a Reaction to the Alleged Need
for "Tort Reform" The Honorable Joshua W. Martin, HI

50 Wolfgang Amadeus Prickett William Prickett

52 Reflections of the Resident Crab William E. Wiggin

The Cover:
The fanciful vision of litigation in full

swing is the handiwork of Mark Vavala of
the Prothonotary's office in New Castle
County. Mark's caricatures, including the ac-
companying self portrait, appear throughout
this issue. E.D.

DELAWARE LAWYER
A publication of
Delaware Bar Foundation
Volume 7 Number 2
January 1989
706 Market Street Mall
Wilmington, Delaware 19801
602)658-5278

BOARD OF EDITORS
William E. Wiggin, Chairman
Richard A. Levine, Managing Editor
Thomas L. Ambro
Hon. Carolyn Berger
David A. Drexler
Lawrence S. Drexler
Hon. Jack B. Jacobs
Richard C. Kiger
Paula S. Lehrer
David C. McBride
Carroll F. Poole
Hon. Vincent J. Poppiti
John J. Schmittinger

DELAWARE BAR FOUNDATION

BOARD OF DIRECTORS
Victor F. Battaglia, Chairman
O. Francis Biondi
Roderick R. McKelvie
Hon. Andrew G. T. Moore, II
William Prickett
Harvey Bernard Rubenstein
Dennis L. Schrader
Mary E. Sherlock
Bruce M.Stargatt
Address Changes, Subscription Orders, and
Editorial inquiries should be directed to:

DELAWARE LAWYER
Delaware Bar Foundation

706 Market Street Mall
Wilmington, Delaware 19801

602)658-5278

Requests for Information about Advertising
should be directed to:
T.T. & Associates, Inc.
1220 Valley Forge Road
Box 9U
Valley Forge, Pennsylvania 19481
(215)933-4741

DELAWARE LAWYER is published by
Delaware Bar Foundation as part of its commit-
ment to publish and distribute addresses, reports,
treatises and other literary works on legal sub-
jects of general interest to Delaware judges,
lawyers and the community at large. As it is one
of the objectives of DELA WARE LA WYER lo be a
forum for the free expression and interchange of
ideas, the opinions and positions stated in signed
material are those of the authors and not by the
fact of publication, necessarily those of Delaware
Bar Foundation or DELAWARE LAWYER. All
manuscripts are carefully considered by the
Board of Editors. Material accepted for publica-
tion becomes the property of Delaware Bar
Foundation. Contributing authors are requested
and expected to disclose anyfinancial, economic
or professional interests of affiliations that may
have influenced positions taken or advocated in
the articles. That they have done so is an implied
representation by each author.

Copyright 1989, Delaware Bar Foundation

All rights reserved. ISSN 0735-6595.

2 DELAWARE LAWYER January, 1989



EIGHT SENSIBLE WAYS TO
REDUCE YOUR EXPOSURE TO
A MALPRACTICE LOSS + ONE

WONDERFUL PIECE OF ADVICE.

1Always ask the "why?"
question. You have to know

why a client has chosen you.
If it's because of your partic-
ular expertise or reputation—
great. But, if it's because sev-
eral other firms have with-
drawn or because it's known
that you're just a little too
hungry—watch out!

2 Trust your instincts. If
you're being asked to do

something that doesn't seem
just right, turn down the bus-
iness.

3 Be careful who you hire.
You are responsible for

the acts of your partners,
associates, and employees.
Period!

4 Don't keep a client you
can't handle. If your

client has outgrown your
capabilities, be smart enough
to recommend another firm.
And, if you can no longer trust
a client—withdraw!

5 Avoid misunderstandings.
Use engagement and dis-

engagement letters. Agree on
what has to be done and what
it will cost. Once fees have
been established bill regu-
larly.

6 Know your client's prob-
lems. You are trained to

ascertain the facts and ana-
lyze them. Use this skill be-
fore accepting representa-
tion.

7 Go back to school. Con-
tinuing education courses

can be very important to you.

8 Don't be a nice guy. It is
not a required standard

in your profession to be nice.
Be professional. Even when it
involves giving the client un-
happy news.

• *f. Protect yourself. Pur-
T JL chase your profes-

sional liability insurance
through Herbert L. Jamison &
Co. Our firm has been assist-
ing professionals for a half-
century.

A HALF CENTURY
OF SERVICE.

HERBERT L. JAMISON & Co.
345 Park Avenue South
New York, NY 10010
300 Executive Drive
West Orange, NJ 07052
(201)731-0806
1-800-223-6155 within NJ or
1-800-JAMISON outside of NJ



EDITOR'S PAGE

The genesis of this issue of DELAWARE LAWYER was the storm cloud brewing
over Dover last spring in expectation of what then appeared to be the legislative tod-
tentanz on tort reform. As Gina Iorii notes in her article appearing on page 6, the
legislative session ended with a silence, not a bang. This issue was thus transformed
from a retrospective to a preview of the upcoming dance of lobbyists and legislators.

While this issue contains several first time contributors to the magazine, I should
like to call special attention to Mark Vavala who has provided the caricatures and
cartoons that grace this issue. Mark is a court clerk with the Prothonotary's office in
New Castle County, Delaware, who we hope will be a steady contributor to this
magazine. I must take issue, however, with Mark's depiction of me to the left of these
words, I am emphatically notz. cigarette smoker.

Footnote 22 of Judge Martin's article on Alternative Dispute Resolution requires
some explanation. "Greenbaum, Josh Martin", is not Judge Martin's Semitic alter ego.
He is a student who participated in Judge Martin's Spring, 1988 course at Delaware
Law School on Alternative Dispute Resolution. Judge Martin avers that the name is
"mere coincidence".

Thanks go to all the authors who have contributed to this endeavor. The thought-
fulness and attention each provided in their article made editing this issue genuine-
ly easy. Further, the authors proved Bill Wiggin wrong in his prediction that I would
"never get this baby to bed on schedule". Finally, I should like to thank Bill Wiggin
and Sylvia Johns of the Bar Association for their assistance, John Elzufon, Esquire,
my secretary, Barb Blatchford, and last but certainly not least, my wife, Kim, for her
patience and understanding. Lawrence S. Drexler

SATISFIED WITH YOUR
CURRENT

PROFESSIONAL
LIABILITY

INSURANCE?
Or do you often feel that your premiums are too high—or your
coverage too limited? Attorneys Liability Protection Society was
created specifically and exclusively for and by attorneys to help
assure you get the most for your premium
dollar. Give us a call! TOLL-FREE:

1-800-FOR-ALPS

ATTORNEYS LIABILITY
PROTECTION SOCIETY

A RISK RETEnTIOM GROUP

FRED. S. JAMES & CO. P.O. BOX 2151 SPOKANE, WA 99210 ATTN: C.H. STEILEN (509) 455-3900
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SOLUTIONS TO
INSURANCE CLAIMS

AND INVESTIGATIONS
THAT WORK.

A FULL SERVICE AGENCY...
S & H Enterprises is an experienced and trusted
investigating firm with associates and contacts
around the world. S & H is linked
worldwide with associate in-
vestigators and attorneys via
TELEX and TELEFAX. Hard
copy reports are in the hands of
attorneys and clients minutes
after completion. S & H has an
impressive track record for getting
the desired results in all types of investigations.

HI-TECH EQUIPMENT...
We have the tools and expertise to solve problems
involving workers' compensation, employment ver-
ification, missing persons, heirs, witnesses, skips,
surveillance, false insurance claims, character
checks and confirmation, voice identifica-
tion, employment investigations, fire inves-

S & H
INV3

tigations, assets searches, database researches, inter-
rogation, and statements.

INVESTIGATIVE SPECIALISTS...
President John E. Slagowski is a highly-experienced
former insurance adjuster. He brings a wealth of
practical experience to cases, as well as professional
instincts and ethical
values. His in-depth
understanding of
insurance principles
— combined with an
arsenal of hi-tech in-
vestigation equipment
— assures effective
solutions.

For information on methods of opera-
tions, cost and scheduling, please call

302-999-9911 (in Delaware) or
800-446-9911 (out of state).

Headquarters - Newport, Delaware

Main Office: 205 N. M»rshill Street • P.O. Box 12245 • Wilmington, DE19850
Other Locations: Dover • Maryland • Pennsylvania



MUCH ADO, BUT NOTHING:
TORT REFORM IN DELAWARE

Regina A. Iorii

June 30, 1986: The Delaware
General Assembly closes its 1986 ses-
sion. House Bills 437 and 438 and
Senate Bill 364 disappear quietly.

June 30, 1987: The Delaware
General Assembly closes its 1987 ses-
sion. House Bills 194 and 281 die with
nary a whimper.

June 30, 1988: The Delaware
General Assembly closes its 1988 ses-
sion. House Bill 418 crashes and burns
without even having made it out of
committee.

The demise of these bills is cause for
celebration for the Delaware Trial
Lawyers Association, which fought
vigorously against their passage.
Nevertheless, it is preparing for the an-
ticipated resurrection of a similar bill in
the 1989 session. For the insurance in-
dustry, however, the third time was not
a charm; it will undoubtedly be return-
ing to Legislative Hall next year more
determined than ever to push a similar
bill through the General Assembly.

These innocuously numbered bills
have caused quite a furor in Delaware
in the last three years. Indeed, their
subject.has stirred up controversy all
over America. That subject is tort
reform.

A (Very) Brief History of Tort
Reform

Tort reform exploded to the
forefront of American consciousness in
the early part of this decade. It became
impossible to pick up a newspaper or
turn on the nightly news without read-
ing or hearing about the "insurance
crisis" that held both corporate and in-
dividual Americans in a vise-like grip.

The culprit most often blamed was the
increase in million-dollar jury verdicts
in cases ranging from products liability
to medical malpractice to directors and
officers liability. These verdicts were
forcing insurance companies to in-
crease premiums to all but unaffor-
dable levels or even simply to stop
writing policies for occupations
deemed too high risk. The frustration
of insurance consumers reached a
fever pitch, and these consumers
began demanding action.

Tort reform began in what was per-
ceived as one of the most besieged
areas: medical malpractice. Several
states, including Delaware, enacted
statutes aimed at alleviating the crisis
by placing caps on the amount of
recovery of non-economic damages;
abrogating the collateral source rule;l

requiring periodic rather than lump-
sum payments of damages exceeding
a certain amount; and instituting ceil-
ings on attorneys' fees. Most of these
statutes have survived equal protection
challenges by application of the ration-
al basis test.

The legislative response in the
medical malpractice area did little to
quell the clamor; if anything, it whetted
the desire for even greater reform. The
Delaware experience is evidence of
this nationwide call to arms.

1986: Delaware Gets Into The
Act

The first indications of the tort
reform movement in Delaware ap-
peared in January 1986, with the intro-
duction of House Bills 437 and 438 and
Senate Bill 364. H.B. 437 proposed the
addition of a new section to the In-

surance Code. It defined punitive
damages as "awards over above
general and special damages" and
provided that punitive damages could
only be awarded upon clear and con-
vincing evidence that the tortfeasor
either 1) "personally and intentionally
acted out of malice directed towards
the injured party," or 2) "knowingly
and intentionally acted out in flagrant
disregard of the injured party's legal
rights." The legislation sought to
eliminate gross negligence as a basis
for awarding punitive damages, and
forbid punitive damages for breach of
contract It also proposed to limit the
amount of punitive damages that could
be awarded against any party for a
single incident to $100,000 per person
or $500,000 in the aggregate, regard-
less of the number of plaintiffs or law-
suits. The synopsis stated only that it
was "intended to help retard the es-
calating cost of insurance."

H.B. 438 proposed to amend the
collateral source rule to allow the
defendant to introduce evidence of
benefits received by the plaintiff from
health insurance, workmens' compen-
sation and the like. However, the court
was not required to decrease the
damages awarded to the plaintiff. The
purpose for the amendment was to
allow the jury to consider the plaintiffs
compensation from other sources.

Finally, S.B. 364 sought to alter the
well-established principle of joint and
several liability to hold a defendant li-

(Continued on page 8)
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As nice as
the new

Saab9OOOCD
looks,

it can be mean
if it has to.

o

Test drive the new Saab 9000 CD at a leisurely pace and you'll find it's a para-
gon of esthetic delights. After all, the 9000 CD has the handsome lines of a classic
European touring sedan. It also has the interior comfort you'd expect in a world-class
luxury car.

Drive a little faster and you'll discover delights of a more primal nature. The
9000 CD has front-wheel drive, rack-and-pinion steering, front and rear stabilizers
and gas shock absorbers. It also has a 16-valve, intercooled, turbocharged engine.

The point is, instead of having to choose between luxury and performance,
you can now have both...in the new Saab 9000 CD.

Test drive one soon.

SAAB
The most intelligent cars ever built.

y f
40TH & GOV PRINTZ BLVD, WILM • 764 • 6200

delauiare olds-uoluo-saab
10LDSM0BILE* VOLVO 'SAAB/ BILL LUKE CHEVROLET • 0LDSM0BILE KENNETT SQUARE, PA I



(Much Ado continued)

able only for that portion of the
damages for which his negligence was
responsible. The amendment would
have allowed defendants to point to a
non-party "empty chair" and argue that
the missing person bore some or all of
the fault, and also eliminated contribu-
tion among defendants.

Predictably, the plaintiffs' bar was
outraged by what it perceived as
caving in to the insurance industry.
Just as predictably, the insurance in-
dustry saw its opposition as seeking to
preserve its windfall verdicts. In a
February 1986 letter to the Executive
Committee of the Delaware Bar As-
sociation, B. Wilson Redfearn, Esquire,
summed up the defense position as fol-
lows:

If it is one's philosophy that plain-
tiffs should be entitled to windfalls
because their cost is distributed
among the insurance-buying or
product-buying population, then
you should not support these Bills. If
you reach the conclusion that the
Bills and fair, and that adequate com-
pensation will still be obtained, and
that this legislation is an appropriate
way to balance the liberal trend of the
tort system, then you will vote in
favor of the legislation.

All the ruckus was rendered moot,
however, as the General Assembly
closed session without having con-
sidered the bills.

1987: The Insurance Industry
Tries Again

Tort reform began rather quietly in
May 1987 with the introduction of H. B.
194. This bill proposed to amend the
Insurance Code to require personal in-
jury attorneys to submit annual reports
to the Insurance Commissioner. The
report would include information
about the dollar amount received by a
plaintiff; the parties to the action (in-
cluding the insurer); collateral sources;
estimated future compensation; and
amounts paid as court costs and legal
and other fees. The report encom-
passed settlements as well as jury and
court verdicts. The bill gave the In-
surance Commissioner authority to
prescribe the form of report and to
promulgate rules and regulations to ad-
minister this provision.

Shortly thereafter, the full frontal as-
sault began in earnest when H. B. 281
was introduced. It continued to target
punitive damages, collateral source
recovery and joint and several liability
as the primary villains.

A. Punitive Damages
H.B. 281 changed the definition of

punitive damages from that proposed
in 1986 and also expanded the situa-
tions in which they could be awarded.
It defines punitive damages as "awards
in excess of objectively verifiable
monetary loss." It retained the require-
ment of proof by clear and convincing
evidence, but proposed to allow them
where the defendant acted recklessly
1) out of malice toward the particular
plaintiff or 2) with "conscious indif-
ference to the foreseeable effects of his
conduct upon the rights of the [plain-
tiff] or of any class of persons similarly
situated." The bill capped punitive
damages at three times the amount of
compensatory damages and provided
that they could not be requested until
liability had been established and com-

Ms. Iorii, an Associate with the firm
o/Ashby, McKelvie & Geddes of Wil-
mington, has been a member of the bar
for little more than a year, but she
brings impressive credentials to writing
on legal topics. After graduating
Magna Cum Laudejrom the University
of Delaware where she majored in
criminal justice, she attended the
(then) Delaware Law School of
Widener University, where she was the
articles Editor of the Delaware Journal
of Corporate Law. Once again she
graduated Magna Cum Laude from
that institution. This is her first con-
tribution to DELAWARE LAWYER.

pensatory damages ascertained. In a
new provision, the bill authorized the
governmental specifications defense
as an exception to an award of punitive
damages.

Interestingly, the DTLA's attack on
this provision did not contest the
definition, standard of proof, or the
limited situations in whcih punitive
damages could be awarded. Rather, it
attacked the governmental specifica-

We account for
Delaware's

legal business.
No matter how large or small your practice,
the accounting firm of Simon, Master & Sidlow
recognizes your needs. We can help you serve
your clients in such vital areas as tax planning,
financial planning, and litigation support.

Call us today. Wfe'll help you recognize your needs.

Simon
2002 W 14th St.
Wilm., DE 19806
(302)

02 W 14th St.
Dover, DE 19901

652-3480
Certified Public Accountants

, DE 19806 p Q j J I ^ . Dover,!
652-3480 r V O l U l O W (302)

Members of American Institute of CPAs Private Companies Practice Section
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tions defense and the requirement of
separate trials on liability and punitive
damages. With respect to the latter, it
wrote:

Ironically, this section benefits the
victim in a way that the sponsors...
surely did not intend. If a drunken
driver of a speeding, unsafe truck
maims someone, thatpersonfirstcan
have a trial on negligence and com-
pensation damages; any jury hear-
ing that case will likely be on the
generous side in awarding damages.
Then, the injured person gets a
second bite of the apple by presenting
the case all over again to a second
jury which willthen be instructednot
to award more than three times the
first award as punitive damages,
fflhis is a trial lawyer's dream and a
self-insured's nightmare....

The DTLA also noted that requiring
separate trials imposed a greater bur-
den on Delaware's already clogged
court system (an interesting parry to its
opponents' thrust that the explosion of
tort actions taxes the courts' finite
resources)

B. Collateral Source Rule
H.B. 281's proposal to abrogate the

collateral source rule did not vary sub-
stantially from that introduced in 1986.
It provided that the trier of fact could
be told of the existence of other sour-
ces from which the plaintiff had been
or would be compensated, and that the
plaintiff could inform the fact finder of
liens or money to be repaid. A further
amendment permitted the plaintiff to
introduce evidence that the defen-
dantCs) had liability insurance to cover
damages arising out of an action, thus
negating part of the DTLA's argument.
However, DTLA still contended that
the vaguely worded bill permitted
defendants to identify the amounts of
benefits received by the plaintiffs as
well as the sources of recovery, while
the plaintiffs were restricted to
demonstrating only the existence, and
not the limits, of a liability insurance
policy.

C. Joint and Several liability
H.B. 281 as originally sponsored

provided that each defendant shall pay

only the damages caused by his fault
The bill permitted defendants to
produce evidence of a non-party's fault
and required the trier of fact to consider
that evidence in apportioning fault

Predictably, the plaintiffs'
bar was outraged by what it
perceived as caving in to the
insurance industry. Just as
predictably, the insurance
industry saw its opposition
as seeking to preserve its
windfall verdicts. All the
ruckus was rendered moot,
however, as the General As-
sembly closed session
without having considered
the bills.

DTLA attacked this provision by
claiming that it would discourage set-
tlements, increase litigation, and en-
courage defendants to point the finger
at insolvent or inadequately insured
defendants. Another concern was the

(Continued on next page)

PRODUCTS FOR BUSINESS

LANIER IS
COMPUTERS
When you think personal computers, think Lanier.
Lanier provides total document processing solutions
that feature ease of use and flexibility, fei addition,
these IBM compatibles feature networking, legal
software, word processing, legal and medical
billing, personal injury and litigation support, trust
accounting, accounting, multi-user applications,
and database management.

Combine the exciting design of Lanier personal
computers with Lanier's excellent reputation for
on-site service and ongoing support, and you'll
be assured of a total system that works together:
servers, workstations, printers and software.

Lanier also offers extensive training, support and on-site service.

Lanier Business Products Center... Products for Business.

BUSINESS PRODUCTS CENTER (302) 322-7944

University
of Delaware

Legal Assistant
Program

Approved by the
American Bar Association

Paralegals trained in
Delaware by Delaware
practicing attorneys.
For more information

call Lin Tatman

(302)573-4435
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DIVISION OF CONTINUING EDUCATION
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(Much Ado continued)
bill's preservation of joint and several
liability for toxic torts only for the cost
of clean-up or other remedial action.
Subsequently, two amendments to this
provision were sponsored. One
amendment preserved joint and
several liability for damages arising
from wrongful contamination or pollu-
tion of the air, water or soil, and was
designed to leave intact joint and
several liability for all damages caused
by toxic torts.

The other amendment divided
damages into two categories:
economic and non-economic.
Economic damage included, among
other things, loss of earnings and medi-
cal expenses — in short, "objectively
verifiable monetary losses." Non-
economic damages encompassed
recovery for pain and suffering, loss of
consortium, emotional distress, and
the like. Neither category included
punitive damages. Defendants would
continue to be jointly and severally li-
able for economic damages, but their
liability for non-economic damages
would be in proportion to their degree
of fault. This amendment at least part-
ly refuted the argument that abrogation

of joint and several liability would deny
plaintiffs full recovery for their injuries.

The final proposed amendment to
H.B. 281 would have struck down all
these provisions. It called for the crea-
tion of a Civil Justice Council having 15
members drawn from various profes-
sions. The Council was to study the
cost and availability of insurance,
recent legislation and its impact on cost
and availability, the interaction of tort
law with the judicial system, the con-
tingency fee section, and alternative
dispute resolution. It was directed to
recommend legislation to "improve the
civil justice system as it relates to
damages in personal actions".

One again, however, the General
Assembly took no action on H. B. 281
or any of the proposed amendments.
Opponents and proponents of tort
reform retreated to plan next year's
maneuvers.

1988: Three Strikes, You're
Out(?)

The 1988 session brought the most
ambitious tort reform bill yet Besides
the expected onslaught on punitive
damages, the collateral source rule and

joint and several liability, H.B. 418 also
proposed limitations on contingent
fees in personal injury actions and
repealed comparative negligence.
What was also interesting was that, un-
like previous years where such bills
had not been sponsored until late in the
session, H.B. 418 appeared in January
— an indication of the insurance
industry's determination to accomplish
its agenda.

Any perceived compromise in 1987
on the punitive damages provision was
rescinded in the 1988 version. The re-
quirement that the defendant exhibit
personal malice toward the plaintiff,
present in the 1986 bill, reappeared.
The cap on punitive damages was
reduced even further so that an award
could not exceed the amount of com-
pensatory damages, and the jury was
not informed of a cap. Moreover,
liability for awards of punitive damages
as among multiple defendants was
several only.

Once again, H.B. 418 permitted a
defendant to introduce evidence of
payments received from a collateral
source. Interestingly, however, the bill
provided an exception for benefits

We Wish To Appeal.
And we think we will . . . once you give us a fair hearing. Our
customers can testify that we offer a wide range of banking
services and expert financial advice. And when it comes to
friendly, personalized attention, we give you the best, bar
none. Let us show you the evidence. We think you'll find the
case is clear.

ARTISANS'
SAVINGS BANK

MEMBER
. _ _ . FDIC

I THE BANK YOU CAN TALK TO!

9th & Tatnall Sts. • Concord Mall • Dover • Midway • Polly Drummond & Graylyn Shopping Centers
• WILMINGTON 6 5 8 " 6 8 8 1

KENT COUNTY 6 7 4 - 3 9 2 0
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provided under a collective bargaining
agreement A plaintiff was allowed to
proffer evidence that the defendant
who introduced collateral source pay-
ments had a liability insurance policy,
but was again precluded from disclos-
ing the limits of that policy.

Abolition of joint and several
liability appeared too, in substantially
the same form as in the previous bills.
This bill included a new provision
preserving joint and several liability for
plaintiffs who the trier of fact found to
be faultless.

By far, the biggest surprise (al-
though given the proposed amend-
ment to 1987's H.B. 281 it should have
been expected) was the provision pur-
porting to establish limits on contin-
gent fees. Under this provision,
contingent fees would be restricted to
30% of the first $100,000 of recovery,
20% of the next $100,000, and 10% of
the balance. These limits would apply
to both settlements and judgments.
The proposed sections would allow a
plaintiff to contract for an attorney's
services on an hourly or per diem basis.

Despite the wailing and teeth gnash-
ing that these provisions inspired, H. B.
418 never made it out of committee,
like the bills before it, the few months'
worth of intense argument was
academic.

Is Tort Reform Really Neces-
sary in Delaware? A Mlddle-of-
the-Road Proposal

The failure of these tort reform bills
raises the question whether tort reform
is much ado about nothing. Would the
bills sponsored thus far really make
any difference if enacted? According to
Mr. Redfearn, the beneficial effect on
availability of insurance would not be
particularly dramatic, and the General
Assembly could do little to affect na-
tional business cycles with respect to
availability. If the insurance crisis was
brought on by insurance industry prac-
tices, as tort reform opponents con-
tend, shouldthe General Assembly bail
it out at the expense of those who pay
for insurance? Isn't there some way to
curb perceived inequities in the tort
system without such drastic measures
as those proposed in the last three
years? If indeed some tort reform is
necessary, however, the present sys-
tem should not be emasculated. In the
remainder of this article, I offer some
suggestions for tort reform that neither

side will embrace wholeheartedly, but
with which both sides could live.

Joint and Several Liability
The time-honored rationale for joint

and several liability is to ensure that a
plaintiff is made whole for his injury.
This rationale was appropriate when
contributory negligence was the rule.
With the advent of comparative
negligence, however, the reason for
joint and several liability loses much of
its force. Everyone realizes the unfair-
ness of requiring a defendant found to
be 1% at fault to pay the entire award
to a 49% negligent plaintiff. It is equal-
ly unfair for a plaintiff who is only 1%
at fault to be denied recovery because
one of the defendants is insolvent or
underinsured. Of course, in real life
most cases are not so clear cut, and so
a value judgment must be made. Is it
fairer for an injured plaintiff to be fully
compensated for injuries not caused by
his own negligence or for a defendant
to be required to pay only for the
damage he causes? Unfortunately,
there is no right or wrong answer.

If some action must be taken,
however, it seems that the fairest

method is to retain joint and several
liability and to adopt die Uniform Com-
parative Fault Act. Under the Act, all
parties at fault, including the plaintiff,
share the burden of a judgment against
an uncollectible defendant in propor-
tion to their amount of fault. This is a
less drastic alternative to forcing the
plaintiff alone to shoulder the uncol-
lectible judgment, as the proposed
Delaware bills would do. It also meets
some of the reform proponents' claims
of unfairness by requiring a negligent
plaintiff to bear some of the risk.

The Collateral Source Rule
The justification most often advo-

cated for the collateral source rule is
that tortfeasors should not benefit from
a plaintiffs foresight in securing in-
surance for himself. However, in many
cases a plaintiffs economic losses are
compensated through insurance for
which he did not pay directly - for ex-
ample, workmen's compensation or
employer-paid medical benefit plans.
Realizing this, insurance companies
have begun inserting subrogation

(Continued on next page)
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(Much Ado continued)

provisions in their policies to allow
them to recover the benefits provided
from the injured party's recovery.
Given this trend, it does not appear that
abrogation of the collateral source rule
would accomplish any great reduction
in the cost of coverage or result in in-
creased availability. In fact, the inser-
tion of subrogation rights without a
corresponding requirement that a ver-
dict or settlement be separated into
general and special damages com-
ponents may actually benefit insurers.
A jury may award damages only for
noneconomic losses, believing that the
plaintiff has already been compen-
sated for lost wages, medical expenses
and other economic loss, and an in-
surer with a right of subrogation can
tap that award to recover its payments,
thus leaving the plaintiff less than
whole.

The increasingly common subroga-
tion right provides a balance to any
perceived windfall. Abrogation of the
collateral source rules therefore would
seem to have at best a negligible impact
on insurers under these circumstances.
To the extent that it helps to make
plaintiffs whole, it should be retained.

Punitive Damages
Part of the problem with punitive

damages has been the schizophrenic
recitation of the rationales for such
damages, which are acceptable in the
abstract but often clash with fun-
damental notions of fairness when ap-
plied to real-life situations. Punitive
damages have traditionally been jus-
tified as both penal (punishing a par-
ticular defendant for his action) and as
a deterrent to others. All would agree
that it is fair to penalize Ford for
marketing unsafe cars when the defect
could have been remedied cheaply
and easily, and that a large award of
punitive damages will make other
manufacturers think twice before
taking similar action. But none would
agree that it is fair to impose the full
responsibility for punitive damages on
a defendant who has been found to
bear only some of the fault, even if such
an award were intended as a deterrent.
The General Assembly could eliminate
this unfairness by requiring punitive
damages to be assessed in proportion
to the defendant's fault. The size of the
entire award, if large enough, would
have the requisite deterrent effect, and

at the same time accomplish the penal
purpose.

The class of defendants against
whom punitive damages may be as-
sessed, however, should not be as nar-
row as the 1986 and 1988 bills have
proposed. Limiting the class only to
defendants who knowingly and per-
sonally act with malicious intent
toward the particular plaintiff would
allow large corporate defendants to es-

Tbe failure of these tort
reform bills raises the ques-
tion whether tort reform is
much ado about nothing.
Would the bills sponsored
thus far really make any dif-
ference if enacted?

cape such awards, since they rarely, if
ever, personally act towards a par-
ticular victim. Rather, punitive
damages should be assessable against
any defendant where the prerequisites
for an award are present

Given that under Delaware law
punitive damages must bear a
reasonable relationship to the award of
compensatory damages, placing a cap
on the amount of punitive damages is
unnecessary. The trial judge can order
remittitur to a reasonable amount if he
believes that the award is un-
reasonable, thus providing another
safety net. Moreover, a cap on
damages, especially one that limits an
award only to the amount of compen-
satory damages, may fail to achieve
either punishment or deterrence; it
may be perceived as just another cost
of doing business.

Requiring separate trials with
separate juries for determining a puni-
tive damages award would place a
great burden on an already clogged
court system. Much of the evidence on
which a plaintiff will rely to prove en-
titlement to such damages will most
likely be introduced during a liability
trial, and it would be a waste of time
and resources to repeat the process.
The problem is easily resolved by bar-
ring any mention of punitive damages
during the trial and instructing the jury
at the end of the trial only that the plain-
tiff is requesting punitive damages and
that it may award such damages.

Punitive damages should be
awarded only where there is evidence
of egregious intentional conduct by the
defendant. These damages are
designed to punish; that justification is
defeated when they are awarded
against a defendant who is merely
negligent. This is not to say, however,
that the defendant has to exhibit per-
sonal malice toward the victim. They
may also be awarded where a defen-
dant makes a conscious decision to put
an entire class of persons at risk. The
"preponderance of the evidence"
standard should be retained because
the requirement that there be some
egregious action by the defendant will
serve to weed out those defendants
whose conduct does not warrant puni-
tive damages. Establishing too high a
standard, on the other hand, may per-
mit defendants against whom such an
award is justified to slip through the
cracks.

Conclusion

No one is going to agree wholehear-
tedly with the compromise outlined
above, but it is unlikely that anyone
would fully support any tort reform bill
that may ultimately be enacted. As in
any proposal, there are flaws in my
logic and much room for improvement
in this proposal. Nevertheless, I hope
that emphasizes what I believe is the
most important consideration: each
side is going to have to compromise to
attain a tort reform bill with which we
all can live, because in the end, any bill
that passes will affect all of us, not just
the presently warring factions.

It will be interesting to see what the
1989 session brings. •
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