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Harold Schmittinger

he American system of jus-
I tice with its emphasis on in-
dividual rights is unquestion-
ably the best system yet devised by
man. Nevertheless, criticism of the
system has existed since the found-
ing of the Republic. Much of the
criticism is rooted in ignorance of
the system and thus is unjustified.
The failure of the public to properly
understand our legal system lies
with public education and the public
relations (or lack thereof) of the
legal profession. This facet of the
problem may be a topic for another
day.

The subject at hand is the legiti-
mate criticism of our system of jus-
tice and what we can do about it.
Those of us who practice regularly
in the civil and criminal courts are
well aware of the causes of con-
gested court dockets, the cost of
litigation, and delay. These are the
front runners, followed closely by
lack of finality and overly technical
language incomprehensible to most
lay people.

Shortcomings in our system are
simply not going to go away. On the
contrary, the trend is in the direction
of their worsening. For example,
rights of criminal defendants estab-
lished by the Warren Court now
seem to have been substantially con-
firmed by the Burger Court, thus
guaranteeing ever increasing proce-
dural hearings and trials. On the
civil side, the effect of inflation on
hourly rates and incidental litigation
expenses has made many civil cases
no win propositions for both sides. If
youdoubt this, compare recent depo-
sition costs with those of ten years
ago.

The crisis in our system of justice
is, of course, a nationwide problem.
Leaders of the Bar and Bench can be
frequently heardidentifying the prob-
lems and reminding us of our obliga-
tion to do something about them.
Edward Bennett Williams, comment-

ing upon the need to reform our
criminal justice system, has sug-
gested that we can no longer afford
dark courtrooms. He proposes that
criminal courts commence at 8:00
a.m. with a Judge who will sit until
1:00 p.m. followed by a second Judge
at 1:30 p.m. who will sit until 6:30
p.m. We must, he contends, “get a
handle on this horrible problem”.

Chief Justice Burger, in his annual
report on the State of the Judiciary
given January 24, 1982, entitled
“Isn’t There a Better Way?”, urged
the profession to deal with the prob-
lem on the civil side by establishing
alternative methods of dispute reso-
lution. The Chief Justice defined the
responsibility of the legal profession
in the following language: “The obli-
gation of our profession is, or has
long been thought to be, to serve as
healers of human conflicts. To fulfill
our traditional obligation means that
we should provide mechanisms that
can produce an acceptable result in
the shortest possible time, with the
least possible expense, and with a
minimum of stress on the partici-
pants. That is what justice is all
about.”

At the time the Chief Justice was
delivering his report to the ABA, the
Delaware General Assembly, coinci-
dentally, had under consideration
several bills to provide alternative
methods of dispute resolution. This
concern was doubtless prompted by
constituents’ complaints about the
present system.

Although no bill passed the Gen-
eral Assembly this year, the subject
will probably be on the agenda of the
132nd General Assembly.*

The magnitude of the problem
and the need to do something about
it were recently recognized in a
national conference on “The Law-
yer’s Changing Role in Resolving
Disputes” held at Harvard Univer-
sity under the auspices of the Sec-
tion of Litigation of the ABA and the

Get The “Dictograph
Difference” With Burglar
And Fire Alarm Systems
That Enjoy An International
Reputation For Excellence

e 35 Years Of Leadership In Res-
idential And Business Security

e Nearly One Million Systems On
Guard Nationwide

e CCTV Systems For Business
And Industry

A}

FOR INFORMATION
CALL

478-9520

Authorized Local Dealer:
Suite 3 @ 2502 Silverside Road
Wilmington, DE 19810

Delaware Lawyer, Fall 1982 3






