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BAR
FOUNDATION
CORNER

Harold Schmittinger

Within recent months Delaware
Bar Foundation has been activated
and, thanks to the financial support
of a substantial number of Delaware
lawyers, it is now beginning to show
signs of life.

The basic purposes of the Founda-
tion are threefold:

a. To improve and facilitate the
administration of justice;

b. To promote study and research
in the field of law and the continuing
education of lawyers; and

c. To promote and improve the
public's knowledge and perception of
our legal system.

Because of the public and educa-
tional objectives of the Foundation,
we have been able to obtain income
tax exemption under Section 501(c)(3)
of the Internal Revenue Code. This
means that not only is income earned
by the Foundation not taxable but,
also, contributions, dues, gifts, or
bequests to the Foundation are de-
ductible. We hope that, as the Foun-
dation establishes a track record of
supporting worthwhile programs and
projects, we can attract gifts and
bequests and in this way substantially
expand our financial support now
limited to dues payments.

The governing body of the Founda-
tion is a nine member Board of Direc-
tors. Three members of the Board are
appointed by the Chief Justice, three
are appointed by the President of the
Delaware State Bar Association
(DSBA), and three are elected by the
membership of the DSBA. Victor
Battaglia, Frank Biondi, Honorable
Grover Brown, Ned Carpenter, Bill
Prickett, Charles Tolliver, Chuck
Welch, Bill Wright, and I are the
current members of the Board.

Thus far the Board has approved
four projects.

1. Establishment of a professional
education videotape library. The ini-
tial acquisitions for this library consist
of one videotape playback system and
two sets of tapes: "Basic Concepts of
Evidence" (Irving Younger Lectures,

14 tapes) and "Appellate Advocacy" (4
tapes). We intend to acquire more
tapes each year so that the library
may grow and become more diver-
sified. The operation of the library
will be conducted by the Continuing
Legal Education Committee of the
DSBA.

2. Pro Bono — Community Legal
Aid Society, Inc. (CLASI) Training
Manual. A modest grant was made to
the Pro Bono Committee of DSBA
and CLASI to defray the printing cost
of the 200 page Pro Bono training
manual used and distributed at the
training seminar held March 12,1982,
in connection with the Delaware
Volunteer Lawyers Service project.

3. T h e Legal Handbook for Delaware
Women. Another modest grant to the
Women's Rights Committee of the
DSBA was made to help defray the
costs for the third printing of this
useful handbook.

4. Establishment of DELAWARE
LAWYER. Underwriting the publica-
tion of this magazine is by far the
most ambitious project of the Founda-
tion. The hard work, dedication, and
talent of Bill Wiggin, Ed Golin of
Gauge Corporation, Richard Levine,
and the other members of the Editorial
Committee, as well as the contributing
writers, have made this publication a
reality. The magazine promises to fill
a void and provide Delaware lawyers
with an outlet for scholarly and respon-
sible works of appeal to the profession-
al and public alike.

As this first issue of Delaware Lawyer
goes to press, the number of Delaware
lawyers and judges who have volun-
tarily elected to be dues-paying mem-
bers of the Foundation approaches
500. The general public is also eligible
for membership in the Foundation.
We encourage such membership and
the contribution of ideas, recommen-
dations and a high level of dialogue
between lawyer and layman.

We look forward to the second year
of the Foundation and solicit your
support, advice, and active member-
ship in Delaware Bar Foundation.•
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ucunrrr n m n
Authorized Local Dealer

Suite 3 • 2502 Silverside Road
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REMARKS
Chief Justice Daniel L. Herrmann

For the First Issue of
DELAWARE LAWYER

The appearance of this new publica-
tion is a welcome event in the history
and progress of the legal community
of our State.

Especially welcome are the an-
nounced goals of the publication's
first Board of Editors that "[a] primary
object of DELAWARE LAWYER will
be accessibility to the intelligent gen-
eral reader", and the intent "to stir a
shared enthusiasm among profession-
al and layman for quality in the prac-
tice and administration of justice".
These are worthy objectives, indeed.

There is a great need in our State,
as in most states, for a line of com-
munication between lawyers and
judges, on the one hand, and the
general public, on the other. There is
a great need for a flow of information

and education leading to a better
understanding by the public of the
workings and functions of the law,
lawyers, and judges in our continuing
efforts to improve the administration
of justice.

In 1906, Dean Roscoe Pound's clas-
sic address "The Causes of Popular
Dissatisfaction with the Administra-
tion of Justice" opened with the state-
ment: "Dissatisfaction with the admin-
istration of justice is as old as law".
Although that address, delivered three-
quarters of a century ago, "struck the
spark that kindled the white flame of
high endeavor" by lawyers and judges
for the improvement of the adminis-
tration of justice, "popular dissatisfac-
tion" continues unabated to this day,
locally and nationally.

A basic reason for that dissatisfac-
tion, in my judgment, is lack of public
information and understanding as to
what we lawyers and judges are about.
Our profession must address itself
more resolutely to that problem. This
new publication is an important and
timely step in that direction.

For that reason, as well as for the
other worthy objectives of DELA-
WARE LAWYER, the directors of
Delaware Bar Foundation and all
others involved in this project are to
be heartily commended. •

LANIER'S EZ-1™
OUTPERFORMS WORD
PROCESSORS THAT
COST $4,000 MORE

Can you get more performance for $5,995* than you can get from a $10,000 word processor? Easily.
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I congratulate Delaware Bar Found-
ation on two counts.

First, the Foundation has worthy
missions: to encourage the profes-
sional development of lawyers and to
enlarge public understanding of the
legal community. Moreover, the Foun-
dation is committed to providing legal
services for the disadvantaged. These
are sizable undertakings, but they are
efforts the legal community must
make if society is to understand both
the problems of our profession and
our capacity to advance the public
interest.

GREETINGS
Governor Pierre S. duPont IV

Second, I congratulate the Founda-
tion for publishing DELAWARE
LAWYER. Until now there has been
no means by which Delaware lawyers
or others might address important
legal issues. This journal should in-
crease communication among mem-
bers of the bar, between the bar and
the state's lawmakers, and between
the bar and the general public. Such a
service should elevate the quality of
public discussion and enlarge our
appreciation of the law, our lawyers
and our legal culture. For that the
Foundation and those responsible for
DELAWARE LAWYER merit our
gratitude.

This first issue of DELAWARE

LAWYER illustrates the type of ex-
emplary service the journal can per-
form. By offering articles about legis-
lation governing workmen's compensa-
tion now pending in the Delaware
Senate — articles written by recog-
nized experts in this field —
DELAWARE LAWYER is already per-
forming an educational function for
lawyers, legislators, and the general
public. A law that may have important
consequences for labor and business
in Delaware has been made the subject
of vigorous and informed discussion.
By inaugura t ing DELAWARE
LAWYER the Foundation and the
profession are engaged in an honor-
able service in the public interest.D
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DELAWARE LAWYER
A Prospectus

(On the perils of initial publication)
Just about every new magazine lays

its cards on the table face up and tells
the readers what its editors hope to
accomplish. Very often such a prefa-
tory glimpse is called a "statement of
principle" or, worse yet, a "manifesto".
The latter term is a word of doom,
associated with forlorn little rags put
out by several poets, a radicalized
sculptor, and a rich divorcee who is
expected to pay the printer. After one
or two issues the divorcee tires of the
literary life and snatches back her
checkbook. Finis. Accordingly, we
eschew "manifesto", and, as our ex-
perience tells us that "statement of
principle" commends itself only to the
unprincipled, we'll stick with "pros-
pectus", a nice lawyer-like word. Let
us advise you of what we're all about.

DELAWARE LAWYER, a project
of Delaware Bar Foundation, will seek
articles of current interest to members
of the Bar and to those whose work
touches upon the law, the courts, and
the practical and theoretical aspects
of the administration of justice. Our
goal will be to inform and stimulate,
to entertain, and to provoke reflec-
tion on the quality of work done daily
in our legal system. DELAWARE
LAWYER will seek contributions not

only from those "learned in the law,"
but from those laymen who have
something of value and interest to
bring to a larger understanding of
that system.

A primary object of DELAWARE
LAWYER will be accessibility to the
intelligent general reader. Many
learned articles about the law are
unreadable, cast in a prose owlishly
Solemn, clotted in style, and peppered
with footnotes. (We have footnotes,
to be sure, but they don't leap at the
reader, since we've caged them at the
end of articles.) Such writing has its
place in academe but does little to stir
a shared enthusiasm among profes-
sional and layman for quality in the
practice and administration of justice.
Such writings are the kind of thing
that once prompted Mark Twain to
describe a classic as a book that every-
body wishes he had read, but does not
wish to read. Instead, we hope to
sugercoat the pill of useful discourse:
articles in DELAWARE LAWYER will
be, ideally, short. Our editorial board
will wield blue pencils with mission-
ary fervor. Things won't "transpire"
around DELAWARE LAWYER; they
will simply "happen". Our authors

will not discuss "verbal" contracts,
when they mean "oral" ones. We shall
aim at correct usage, decent grammar,
and unpretentious clarity. In short,
we want to make DELAWARE LAW-
YER attractive to the sensible and
intelligent audience to whom it is
addressed.

Who is that audience? All members
of the Delaware Bar Association will
receive the first copy of DELAWARE
LAWYER. Copies will also be fur-
nished to other legal journals and
reprints will be available. We hope
to offer subscriptions and to make
copies available on newsstands. Ar-
ticles drawn from longer and more
self-consciously scholarly products
will be made available to interested
specialists.

We now plan to put out two issues a
year. If we find both acceptance and
t h a t vo lume of w o r t h w h i l e
writing which we believe is lurking
"out there" and in need of nothing
more than our encouragement to pub-
lish, we may well convert DELA-
WARE LAWYER into a quarterly. We
expect that it will be self-supporting
through advertisements, subscrip-
tions and reprints.•

EDWARD H. RICHARDSON ASSOCIATES, INC.
A TETRA TECH COMPANY

ENGINEERS • ARCHITECTS • PLANNERS
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WHY BUS?
Some observations

on the rationale for compulsory
transportation of children

Robert J. D'Agostino

Introduction
Several interrelated issues have oc-

cupied the attention of the courts in
varying degrees since Brown v. Board of
Education.1 In resolving all of these
issues the social sciences have been
used in order to justify major policy
decisions by the federal courts. In the
Brown case, school desegregation was
proposed as a remedy to the "invidious
nature" of racial classification. It was
argued that segregation was harmful
in that it injured the minds of blacks
and thus lowered their self-esteem,
which reduced black academic achieve-
ment, which in turn engendered racial
prejudice. It was put forward that if
desegregation could improve the qual-
ity of the schools which black children
attended, this would lead to the elimin-
ation of the above "harmful effects."2

Unfortunately, Title VI of the Civil
Rights Act of 1964 provides that:

"Desegregation" means the assign-
ment of students to public
schools and within such schools
without regard to their race,
color, religion, sex or national
origin, but"desegregation"shall
not mean the assignment of stu-
dents to public schools in order
to overcome racial imbalance.3

8 Delaware Lawyer, Spring 1982

In order to justify a race conscious
affirmative remedy, the courts had to
ignore the plain language of the stat-
ute and the plain meaning of Con-
gress. Desegregation became an affir-
mative duty "to convert to a unitary
system in which racial discrimination
would be eliminated root and
branch."4 The affirmative duty turned
out to be a requirement to integrate.
The courts undoubtedly felt, with
some justification, that local school
officials would not pay attention to

: the educational.needs of blacks unless
whites were in the same boat. Man-
datory reassignments of students
(busing) is required, in most cases,
not because the Constitution or a
Civil Rights Act mandates it but be-
cause it seemed to hold the answer to
social and educational problems as
perceived by a substantial number of
federal judges, including a majority of
the Supreme Court.s In the same
opinion that ratified the use of busing
in school desegregation cases, the
Court said:

This court has not ruled, and
does not rule that 'racial balance'
is required under the Constitu-
tion; nor that all black schools in
all cities are unlawful nor that all

school boards must bus children
or violate the Constitution; nor
that the particular order entered in this
case would be correct in other circum-
stances not before this court. (Empha-
sis in original.)6

Further, "As we said in Green, a
school authority's remedial plan or a
district court's remedial decree is to
be judged by its effectiveness." (Emphasis
added.)6*

Effectiveness in doing what? In-
tegrating? Increasing minority acade-
mic achievement? Reducing racial pre-
judice? All of the above?

,. *
Desegregation as Integration

Desegregation is the prohibition
and elimination of racial separation
that is the result of a law, provision or
practice requiring isolation of the mem-
bers of a particular race or ethnic
group in separate units (segregation).
Integration is the actual bringing
together of individuals of different
groups. Most of the orders in school
desegregation cases actually mandate
integration.

The phenomenon of "white flight"
is too well documented to deny. In
relation to school desegregation cases,
white flight refers to the withdrawal



of white students from the public
schools subject to busing. Pupils either
go to private or parochial schools or
entire families move from the commu-
nity involved in busing. In school
district after school district, busing
plans have precipitated white flight,
and eventual resegregation. Atlanta,
Cleveland, Boston, Los Angeles, and
Pasadena are examples of school sys-
tems that have been resegregated. In
Los Angeles some minority receiving
schools lost over 70 percent of their
white students within 2 years.7 The
Atlanta system is now virtually all
black. In Boston, a group of black
plaintiffs is requesting the dismantling
of the busing order.8 Forthcoming
studies of Wilmington will show sig-
nificant white loss in those grades
where white students are bused.9

Whites flee during the anticipatory
year; flee in great numbers during the
implementation years; and continue
to flee after implementation. Even if,
as some say, white flight after im-
plementation falls to preanticipatory
year levels, the same percentage loss
is from a smaller base. Grade by grade
and school by school-studies show
substantially more white flight for
bused whites than for whites who
remain in their neighborhood schools.

In dissent,10 Justice Powell stated:
It is increasingly evident that
use of the busing remedy to
achieve racial balance can con-
flict with thegoalsof equal educa-
tional opportunity and quality
schools. In all too many cities,
well-intentioned court decrees
have had the primary effect of
stimulating resegregation.
In Dallas, approximately 1,000

white high school students were
ordered transported to formerly all
black schools under the 1971 court
order. Seven years later, only 50
whites attend these schools.11 In one
school district, a school designed to
accommodate 1,330 students was
attended by only 268. The anticipated
black/ white ratio was 2:1; the actual
ratio became 10:1.12

Research indicates that the whites
most likely to"flee" from mandatorily
integrated school districts are children
whose parents have higher income
and education levels than the parents
of white children who don't with-
draw.13 This initial wave of middle-
class white flight will lead to subse-
quent waves of middle-class flight,
because as the percentage of middle-
class whites drop, many of the re-

maining middle-class whites who are
more receptive to sending their chil-
dren to an integrated school, even if
busing is involved, will choose to
leave the cities because they perceive
the city to be "in decline."14

Academic Achievement
At some point in the early 1960s

school desegregation began to be de-
fended or justified by scholars and
others on a very narrow basis — that
school integration would improve the
achievement test scores of black stu-
dents.15 Over a quarter of a century
has passed since the Court called for
school desegregation "with all deliber-
ate speed." Although there remain a
great number of schools which do not
have "racially balanced" enrollments,
there has been an adequate amount of

"No persuasive evidence has been pro-
duced to show that mandatory trans-
portation of students attains a principal
remedial objective."

school integration to enable social
scientists to attempt to determine
whether racial balance alone results
in higher black achievement.

The only fair conclusion that can be
reached after having digested a great
number of these studies is that a
conclusion cannot be confidently
drawn. The results of the studies on
the relationship of black academic
achievement to school desegregation
have been described as "mixed", "am-
biguous" and based on "inadequate"
methodology.16 For every study claim-
ing to show a relationship, one can be
cited which asserts that there is no
such relationship.

A number of "experts" have taken
the position that no positive causal
relationship between school integra-
tion and minority academic achieve-
ment can be determined.17 Among
these experts are Harold Gerard and
Norman Miller, who conducted a 10-
year study of the Riverside, California
busing plan.

While the achievement of Anglo
children did not suffer, minority

students showed no overall bene-
fit. . .if there had been a benefi-
cial effect of this particular
desegregation program on achieve-
ment, it seems likely that we
would have discovered it.

It is safest to say that studies on how
school desegregation plans affect
minority achievement are in sharp
disagreement. Reputable social scien-
tists have been unable to agree,
although all arguing from seemingly
objective data, some reaching oppo-
site conclusions from the same data.
One explanation given for this dispar-
ity of conclusions is that the data is
not actually objective.

Advocacy of any particular ap-
proach is not based so much
upon its general acceptance in
the scientific community as it is
upon the predictions of research-
ers and policy makers.
Researchers often have commit-
ments based upon deeply in-
grained social experiences that
affect their understanding of
how society functions. The
natural consequence of these ex-
periences encourages the social
scientist to accept the evidence
which reinforces his own expe-
rience and to be skeptical of that
which does not.
The agencies that support re-
search are just as likely to select
a researcher on the basis of his
values as on his "scientific"
competence.18

Gary Orfield, the author of the
above, maintains that "under the right
circumstances desegregation can pro-
duce major educational gains."19

Orf ield's use of "under the right circum-
stances" as a precondition for the
attainment of "major educational
gains" highlights a major problem in
determining whether it was the in-
tegration of black students with white
students which led to any significant
gains in black test scores, or whether
such gains could be traced to other
factors. It is very difficult to isolate
factors other than interracial con-
tact.20 Furthermore, integration is
seldom completely random, so it is
always hard to be sure how compar-
able two groups (bused black students
and non-bused black students) really
are.

It is difficult for social scientists to
design studies with proper control
groups. Statistical inconsistencies can
be attributed to the proportion of
minority and majority students in a

Delaware Lawyer, Spring 1982 9



THE BUSINESS INTERIOR
SPECIALISTS.

Kinnamon, Schneider & Hugh Interiors, Inc. a well-
established design and product distribution firm has the
design and decorating team to do your complete office.
One phone call and K.S.& H. can deliver the complete
interior package — for the most cost-effective approach —
to suit your budget!
We have a designer showroom in the Midway Plaza Shop-
ping Center to meet the needs of Delaware business. Come
see us! We'll show you how your office can look — and
work — for you!

OWE PHONE CALL FOR YOUR COMPLETE
BUSINESS INTERIORS.

INTERIOR DESIGN, REDECORATING & OFFICE FURNISHINGS

COMMERCIAL

OFFICES • BANKS
BUSINESS CENTERS
HOTELS-MOTELS
RESTAURANTS
SPACE PLANNING
RENOVATIONS

COMMERCIAL 6 RESIDENTIAL

CARPETING • FLOORING •WALLCOVERINGS
OFFICE FURNITURE • OFFICE PANEL SYSTEMS
DESIGNER CEILINGS • CUSTOM CARPENTRY
WINDOW TREATMENTS • DRAPERIES
PAINTS & STAINS • INTERIOR GREENERY
INTERIOR DESIGN • CUSTOM ART & GRAPHICS

Kinnamon,
Schneider, & Hugh
Interiors, Inc.

4723-C Kirkwood Highway/Midway Plaza Wilmington, Delaware 19808

998-8092*368-1887
One phone call foryourcomplete business Interior.

school district; the social class of the
community; parental and community
acceptance of busing; the extent of
normal mobility and "middle-class
flight" and "white flight"; the ade-
quacy of pre-test and post-test data;
the length of time over which the data
have been gathered; the socio-eco-
nomic status, number and age of the
students involved in integration; the
attitudes and behavior of the teachers
and other children in the classroom,
and whether the integration is volun-
tary, court ordered, or "natural." The
question, "All things being equal, will
school integration lead to an improve-
ment in minority academic achieve-
ment?," is impossible to answer, be-
cause, as the preceding variables point
out, all things are never equal. This
would explain the approximately e-
qual number of studies showing nega-
tive and positive effects from man-
datory integration.

Some conclusions by social scien-
tists have been made concerning the
relationship of school integration to
black academic achievement.

Nancy St. John (1975) — "Integra-
tion neither significantly raised nor
lowered black learning levels. Ade-
quate data do not exist to reveal a
causal relation between racial composi-
tion of schools and academic achieve-
ment." Taking note of the political,
moral and technical difficulties of
studying the question, St. John
doubted that all of the scientific tech-
niques will ever be used to determine
the actual impact of busing on minor-
ity learning.

Bradley and Bradley (1977) — "Each
of the studies showing positive effects
of school desegregation suffered from
methodological deficiencies that weak-
ened the validity of their findings... it
is necessary to conclude, as did St.
John (1975), that the data collected
since 1959 regarding school desegre-
gation has been inconsistent and
inadequate."
Krol (1980) — "It is clear that
desegregation in education is the law
of the land, yet we have little or no
research evidence that indicates posi-
tive effects of desegregation on
achievement."

Scott (1981) — "Reluctantly, it must
be concluded that not a single empiric-
ally strong and longitudinal study has
yielded statistics which support the
thesis that school integration, by it-
self, significantly raises minority
learning."

10 Delaware Lawyer, Spring 1982



Racial Tolerance
A raison d'etre of school integra-

tion is the expectation that the in-
creased exposure of black children to
white children and white children to
black children will lead to a rise in the
level of cross-race social contact and
racial tolerance with an accompany-
ing decrease in segregation and racial
tension.

It is difficult to measure racial toler-
ance because of the number of vari-
ables to be considered, such as the
school and classroom racial composi-
tion, the quality of the racial stimuli,
the socioeconomic status of the stu-
dents, and the length of time that the
desegregation plan has been in ef-
fect.21 However, researchers have large-
ly concluded that there is no signifi-
cant improvement in race relations as
a result of school integration.22

This conclusion does not imply that
school integration necessarily leads to
an increase in racial tension or that
there are no studies claiming an in-
crease in racial tolerance and a de-
crease in racial prejudice in an inte-
grated school.23

Time for a Reassessment
Today, a decade after Swann24 there

is ample reason for lower federal
courts to heed the Supreme Court's
implicit admonition to rely on expe-
rience in exercising equitable reme-
dial powers.

All indications are that forced
busing generally has been an ineffec-
tual tool in achieving equal educa-
tional opportunity. Few issues have
generated as much public anguish and
resistance, and have deflected as much
time and resources away from needed
endeavors to enrich the educational
environment of public schools as court-
ordered busing. No persuasive evid-
ence has yet been produced to show
that mandatory transportation of stu-
dents attains a principal remedial objec-
tive of both Brown and Swann; namely,
establishment of an educational envi-
ronment offering an equal opportu-
nity for every school child, irrespec-
tive of race, to realize his or her
achievement potential in accordance
with individual industry and talent.

The country could and should have
been spared this divisive and ultimate-
ly failed remedy called busing. In
Justice Harlan's famous dissent in
Plessy v. Ferguson,15 he stated, "Our
Constitution is color-blind, and nei-
ther knows nor tolerates classes

among citizens." Yet federal judges
are color-conscious. The original dis-
trict court opinion in Swann26 made it
clear that the reason for mandating a
color-conscious remedy (busing) was
to insure a "dramatic improvement"
in black performance by "transferring
underprivileged black children from
black schools into schools with 70
percent or more white students."27

White children were implicitly consid-
ered a precious resource needed to
improve black academic achievement.
Evenhanded treatment of individuals
gave way to differential treatment
based on group identity. Children are
bused or not bused and given access
to one school or another on the basis
of race. Equal treatment gives way to
a vain attempt to insure equal results
through massive judicial intrusion in-
to the educational process. To be sure
inputs are as equal as possible, the
courts mandate compulsory integra-
tion. The evidence is in and the de-
sired results have not been obtained.
Outputs, defined as achievement
scores, drop out rates, and other such
indicia of student success are not
equal.

The courts shifted the burden of
righting past racial wrongs to the
public schools which have very ob-
viously not been up to the task despite
renorming of achievement tests and
incessant talk about the "success" of
one mandatory plan or another. SAT
scores have declined 19 of the past 20
years. More not fewer young blacks
are out of work today than 30 years
ago, both in absolute numbers and
proportionally. Many school districts
are as segregated now as ever and the
gap between white and black achieve-
ment scores has not been appreciably
narrowed.

If it is now clear that compulsory
integration has little or no effect on
achievement, why do we continue
down this path? Can the judiciary
really divorce themselves from the
overall decline in American education
over the past 20 years? Has the once
perceived means (integration) to equal
educational opportunity now become
the end in itself?

Conclusion
Justice Felix Frankfurter observed

that, "People have been taught to
believe that when the Supreme Court
speaks it is not they who speak but
the Constitution, whereas, of course,
in so many vital cases, it is they who
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speak and nol the Constitution. And I
verily believe that this is what the
country needs most to understand."28

Just as the court was charged with
imposing its views based on the laissez-
faire philosophy of Herbert Spencer
in the judicial age of substantive due
process, it is now charged with im-
posing its ideas of social justice on the
country. It is particularly egregious
when its decisions impose as a matter
of constitutional law a particular
theory, with concomitant remedies,
supported only by then current social
science wisdom. That wisdom changes
but the principles animating the Con-
stitution are presumed changeable
only by amendment. The court will
change course or will be forced to by
the democratically elected representa-
tives of the American people. It is,
after all, the same Supreme Court
that, in interpreting the same Consti-
tution, found assignments based on
race lawful,29 unlawful30 and now
lawful." •

Editor's Note: DELAWARE LAWYER
expects that Mr. D'Agostino's article
will provoke interest, discussion, and

reasoned controversy. Accordingly, the
editors encourage comments and re-
plies. Space will be made for these in
our next issue.
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David Clayton Carrad

The invitation to survey family law for the
inaugural issue of Delaware Lawyer was
too tempting to turn down, but 1 soon found the
topic too large to handle. How can you
encompass joint custody, equitable distribu-
tion of property, tax aspects of alimony,
mandatory mediation at Family Court, pro-
fessional degrees and licenses as "property",
and the host of other issues in this field in less
than a book? You can't.

The result is this article, which focuses not
so much on substantive developments in the
family law as on the professional skills you
andl need to handle domestic relations case-j at
least without being sued for malpractice, and,
I hope, competently, efficiently, economically
and enjoyably. And it's not as simple as you
think to do that.

Claims that domestic relations is an intellec-
tually difficult, complexand highly specialized
field are usually met with skeptically raised
eyebrows from the politer members of the bar,
and rude noises or laughter from the rest. 1
hope to change your mind if you read on.

Historically divorce lawyers have
been held in the same esteem by the
rest of the legal profession and the
general public as that held by proc-
tologists in the medical profession.
While the disappearance of any social
stigma of being divorced and the effect
of the rapidly rising divorce rate on
our clients and their families have
been discussed and analysed at great
length, little or no attention has been
paid to the revolutionary effect of no-
fault divorce laws, equitable distribu-
tion of property and rehabilitative
alimony on domestic relations attor-
neys. Yet the change in the skills
required of the lawyer and the in-
credible rapidity of that change have
had an impact on the legal profession

FAMII JL

LAW
rpou

PROFESSIONAL SKILLS FOR
THE 1980s AND BEYOND

perhaps more radical and more diffi-
cult to deal with than the impact of
the same laws on our clients.

Twenty years is not a long time in
the life of the law, but no-fault div-
orce, virtually unknown in the United
States in 1962, is now the law in 48 of
the 50 States, including Delaware.
Equitable distribution of property in
divorce, again unknown in 1962, has
become the law in 39 States since
then. Alimony, traditionally a vehicle
for the secular punishment of sinners,
is now regarded as a vehicle solely for
the economic rehabilitation of former
spouses who by marrying, have im-
paired their capacity to earn their
own living and be self-supporting.

Under the traditional fault system,
the spouse who did not want the
divorce (or wanted it less intensely),
rather than the Court, had the power
to "give a divorce" or withhold it until
his or her financial demands were
met. The fundamental basis of nego-

tiation was blackmail. In the excep-
tional case where one spouse could
"win" a contested divorce, property
was divided by the usually fortuitous
circumstance of its title and alimony
automatically denied the errant wife,
or imposed as a penance on the guilty
husband, without much regard for
the financial means or needs of either.
Under this old system a certain rough
justice was often achieved by threats
of scandal, public humiliation and
years of protracted and unsuccessful
litigation. Successful personal black-
mail was followed by perjured tes-
timony and the withdrawal of the
contest to the divorce itself. But with
the advent of no-fault divorce grounds
— essentially divorce on the unilateral
demand of either spouse, even over
the strongest opposition of the other,
and the abolition of virtually all de-
fenses — it became clear that, with
the removal of all of the objecting
spouse's bargaining power, the law of
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property division and alimony would
have to be concurrently reformed to
do economic justice to the objecting
spouse, and, indeed, to both spouses.

The result? The expert witness on
the value of pension plans has replaced
the paramour as the key trial witness;
the neighbors and family friends now
testify, if at all, about the wife's con-
tribution to the marriage as a home-
maker or her use of her paycheck to
put her ex-husband through medical
school rather than her mental cruelty;
the private detective testifies about
hidden bank accounts rather than
motel ledgers; and photographs of
either party in flagrante are replaced by
photocopies of the balance sheets of
the husband's closely-held business.

The divorce lawyer today must con-
cern himself, or herself, with issues
unknown 20 years ago. The skills and
knowledge demanded of today's do-
mestic relations lawyer are as com-
plex and sophisticated as those re-
quired by corporate and tax attorneys.
In many cases, the skills are identical.

It is tempting to speculate about the
future — what the 1980s and 1990s
will see in family law. I can foresee the
office (or portable) minicomputer be-
coming as widely used by bench and
bar alike as the pocket calculator is
today, particularly in calculating the
tax effects of property divisions and
alimony payments. I can foresee the
Delaware bar joining the 15 or 16
other States which presently have
formal programs for certification of
lawyers as specialists in various sub-
stantive fields, including family law.

I can also foresee several malprac-
tice verdicts against Delaware law-
yers in this field in the next few years.

Why? Client complaints in domes-
tic relations matters have historically
been second in volume only to crim-
inal law matters, perhaps because of
the intense emotions involved, but
that is not the sole basis for the
malpractice projection.

Family law is a deceptively simple
area on the surface. Many members
of the bar, frankly, dislike it, but are
reluctant to give up the 10% or 15% of
their annual income which these
matters generate. Many charge flat
fees, rather than by the hour, for
representation in a domestic relations
matter. As a result of the fee struc-
ture and their general distaste for the
field, they are reluctant to expend
more time than is absolutely necessary
to handle the matter, including time
for legal research and education. Yet

the potential legal and factual com-
plexities in each case, however simple,
can demand the expertise and dedica-
tion of an attorney's time, effort and
energy comparable to that required to
try an antitrust or patent case. Law-
yers who would immediately refer
such matters to a "specialist" because
they are difficult areas of the law will
accept an equally complex family law
matter on the theory that they can
handle the matter satisfactorily, on
going to Family Court and yelling,
without even a cursory glance at the
appropriate statute, or that they can
draft a satisfactory separation agree-
ment by writing down what the client
tells them and sprinkling the docu-
ment with a few"heretofores"andan
occasional "whereas".

"The divorce lawyer today must concern
himself with issues unknown 20 years
ago."

lam not advocating that all domestic
relations matters be handled exclu-
sively by specialists. I have every
confidence that members of the Dela-
ware bar can do competent, satisfac-
tory work in this area if they will
spend a few hundred dollars on books
and periodicals and on improving and
maintaining their professional skills.
That effort, I am convinced, will come
if, and only if, the bar recognizes the
complexity of domestic relations law.

And the effort is worthwhile. A
little study is rapidly repaid because a
sensitivity to the issues makes you
not only more likely to succeed in
your cases, but also makes them more
challenging, more interesting — and
consequently more fun to handle.

The Delaware State Bar Association
sponsors an annual Family Law CLE
Seminar in January of each year. The
American Bar Association and several
private groups sponsor seminars each
year in locations throughout the coun-
try. A good way to find out about
such seminars is to join the ABA's
Family Law Section ($15.00 per year),
which also brings you their two help-

ful quarterly publications, listed at
the end of this article. The list, by the
way, includes basic books and periodic-
als which you should have in your
library if you practice domestic rela-
tions law.

Are you comfortable with your pres-
ent professional skills in this area? A
short checklist may be helpful. Can
you:

• Effectively cross-examine a child
psychologist in a custody care?

• Effectively cross-examine a pen-
sion expert or small business
appraiser?

• Advise your client about struc-
turing a corporate redemption of
marital stock under § 302 of the
Internal Revenue Code?

• Calculate and present in a simple,
intelligible form to the trial judge the
tax consequences of your opponent's
proposed property division?

Test yourself. Even the simplest domes-
tic relations cases present significant
tax issues. The following ten ques-
tions are neither arcane nor rare, like
the issue of corporate redemptions
mentioned above, but arise in almost
every case. The answers are on page
45 but should also be on the tip of
your tongue if you practice fairly
extensively in this area.

1. "Husband shall pay to Wife for
her support and maintenance, and for
the support and maintenance of their
three minor children, $600.00 per
month, which shall be reduced by
one-sixth as each of the children be-
comes emancipated and by one-half in
the event of Wife's remarriage." How
much of the $600 is taxable income to
the Wife?

2. "Husband shall pay to Wife
$500.00 per month, as alimony, for
the next 8 years on the first day of
each calendar month." How much of
the $500 is deductible by Husband?

3. Husband properly takes the par-
ties'only minor child as his dependent
for federal and state income tax pur-
poses. Wife pays all the child's medical
expenses and $200 per month for
child care to enable her to work. The
child lives with Wife.

, A. May Wife file as head of house-
hold? Husband?

B. May Wife deduct the medical
expenses she pays for the
child? Husband?

C. Is Wife entitled to claim the
child care credit?
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4. Husband pays Wife's counsel fees
of $2,500 in connection with their
divorce, which includes $1,500
charged her for tax advice. May Hus-
band deduct, this $1,500? Wife?

5. Husband and Wife bought a
home in joint names in 1975 during
their marriage for $40,000. It is worth
$60,000 today. The original mortgage
balance was $30,000; today it is
$28,000. In connection with their
divorce, Husband signs the house
over to Wife. It is their only signifi-
cant asset. Does either party have a
capital gains tax to pay? What is the
amount of the gain?

6. Would your answer to question
5 be different if title had been held in
Husband's name alone?

7. Husband bought 100 shares of
Amalgamated Widget stock during
the parties' marriage for $10,000;
today it is worth $6,000. The parties
are not yet divorced, but are nego-
tiating a separation agreement. Hus-
band wants to transfer the stock to
Wife and claim a capital loss. May he
do so? If not, how may he realize the
loss?

8. Husband and Wife separated a
year ago when he moved to an apart-
ment. Their house has just been sold
and he will receive 50% of the sales
proceeds. If he immediately reinvests
everything he receives in a new home
for himself, can he defer recognition
of any capital gain on the home? Gan
Wife?

9. Same facts as question 8, but
Husband is 65 years old, and the
parties have owned their home for 5
years.

A. Can Husband claim the § 121
capital gains exclusion?

B. How much can he claim if the
parties are divorced?

C. How much can he claim if
they are separated but not
divorced?

10. Husband and Wife have no chil-
dren. They separate, and Wife sues
Husband for support under 13 Del.C.
§ 502 and is awarded $1,200 per
month, but no one files for divorce.
May Husband deduct the $1,200 per
month as alimony?

For answers to these questions turn
to page 45.

Conclusion

The conclusion is that there is none.
As my favorite advertisement for
jogging shoes puts it much more elo-
quently: "There is no finish line."
Maintaining and upgrading profession-
al skills is a never-ending process, like
regularly exercising to stay physically
fit. It doesn't take long to get out of
shape if you stop exercising — but it
doesn't take more than a few minutes
each day to stay fit. Professional skills
are no different.

There follows a bibliography of a
few books and periodicals which are
absolutely essential to anyone with
even an occasional domestic relations
case. All of them — especially the
current periodicals — will help polish
and maintain the expertise we all
need in this field. Like this article,
none of them will provide you with
everything you will need to know, but
at least they will supply a solid foun-
dation on which first-class advocacy
and representation of clients may be
built.

(Continued)
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A. Boob

1. A. Lindley, Separation Agreements
and Ante-Nuptial Contracts (Matthew
Bender, periodically updated). The
bible of the field, although somewhat
out of date.

2. I. Baxter, Marital Property, Law-
yers Cooperative — Bancroft Whitney
(1973 with annual pocket part). Histor-
ical and comparative survey; the es-
says in the pocket part are the best
part of the book.

3. H. Clark, The Law of Domestic Rela-
tions in the United States (West 1968).
Somewhat out of date, but a good
general survey.

4. A. Koritzinsky et. al. Marital and
Non-Marital Agreements (Wise. State Bar
Ass'n 1981). Keyed to Wisconsin law,
but very well written. Contains
several alternative clauses in each
major area.

5. BN A, Divorce Taxation, 1980. Inval-
uable and basic.

6. D. Mahoney et al. Tax Strategies in
Divorce, (Professional Education Sys-
tems, Inc., 1981). Creative, thorough
and easy to understand and apply.

7. O'Connell, Divorce Taxation,
(Prentice-Hall, 1982). Just published
in March; very thorough.

8. ABA Family Law Section, Econ-
omics of Divorce, 1978. A collection of
several helpful articles.

B. Periodicals

1. ABA Family Law Section, Family
Advocate and Family Law Quarterly. Free
with membership in the section.

2. BNA, Family Law Reporter, weekly.
National survey of significant cases,
legislation and articles.

3. Panel Publishers, Equitable Distribu-
tion Reporter, monthly. National reports
of significant cases with focus on
property division.

4. Harcourt-Brace-Jovanovich, Fair-
share, monthly. Similar to the Equit-
able Distribution Reporter, but more
articles, sample discovery forms and
prototype separation agreement
clauses.

5. AFLTR, American Family Law Tax
Report, monthly. Survey of significant
tax cases, IRS rulings, legislation and
articles. •

18 Delaware Lawyer, Spring 1982



CHIEF JUSTICE
WARREN E. BURGER

John T. Gandolfo, Jr.

Chief Justice Burger will be the
featured speaker at this year's Annual

- Joint Bench and Bar Conference, to be
held June 2 at the John M. Clayton
Conference Center at the University
of Delaware. It will also be the Chief
Justice's first visit to Delaware in his
official capacity.

Warren E. Burger became the 15th
Chief Justice of the United States on
June 23, 1969. He is a graduate of the
University of Minnesota and of St.
Paul College of Law, which he at-
tended while working full time. He
graduated magna cum laude. He joined
the faculty of that law school (now
known as the William Mitchell College
of Law) immediately upon graduation,
and taught the law of contracts and
trusts. He remained on the faculty
until 1948, 17 years later. He is
presently a Trustee Emeritus of the
college. While teaching, Mr. Burger
practised with a leading St. Paul law
firm of which he became a partner. In
1953, he became Assistant Attorney
General of the United States, super-
vising the Civil Division staff of 200
lawyers. Three years later, he was
appointed Judge of the United States
Court of Appeals in Washington,
D.C., where he served until his ap-
pointment as Chief Justice.

Warren Burger has been the na-
tion's leading advocate of professional
court administration and management
as a means of enabling judges better
to perform their judicial functions.
His efforts have led to the creation of
the Institute for Court Management
which trains court administrators
nationwide, and the National Center
for State Courts, which seeks to
improve the administration of justice
in state and local courts.

Since 1967, the Chief Justice has
expressed thought-provoking,.if not.
controversial, views on lawyer com-
petency. He believes that one of the
major reasons for congestion in the
courts, apart from the need for better
management, is the inadequate per-
formance of many attorneys. He cites
with approval the English system of
training and apprenticeship of bar-
risters. He has called upon the profes-
sion to repudiate the notion that every
law school graduate is qualified, by
virtue of admission to the Bar, to be a
trial advocate. He continues to appeal
for advocacy training in law schools
and for certification of trial advocates.

The nation's criminal justice system
has long concerned the Chief Justice.
In his address to the American Bar
Association at its 1981 meeting he
asked: "Is a society redeemed if it
provides massive safeguards for ac-
cused persons including pre-trial free-
dom for most crimes, defense lawyers
at public expense, trials and appeals,
retrials and more appeals — almost
without end — and yet fails to provide
elementary protection for its law-
abiding citizens?" The Chief Justice
believes deterrence to be the "primary
core" of the battle against crime. To
that end, he has called for stricter pre-
trial release laws, trial within weeks
of arrest, appellate review within eight
weeks following trial, and subsequent
judicial review limited to claims of mis-
carriage of justice.

The Chief Justice's concern for
criminal justice is not limited to speedy
adjudication. He has long criticized
the American penal system for abdi-
cating its responsibilities for rehabili-
tation. He believes ".. . when society
places a person behind walls and bars,
it has an obligation — a moral obliga-
tion to do whatever can reasonably be
done to change that person before he
or she goes back into the stream of
society."1 He calls for the building of
prisons with factories, or "factories
with fences," to improve inmates'self
respect and to train them for reentry
into society.

At the 1982 ABA Conference, the
Chief Justice addressed the profes-
sion on the need for reform in the civil
area. To reduce an enormous backlog
of civil cases, he called for greater use
of binding arbitration. He also urges
law school training in the art of nego-
tiation to avoid litigation. The Chief
Justice's career has been distinguished
by a profound concern for the efficient
and fair administration of justice, both
civil and criminal. With pleasure and
pride Delaware lawyers welcome him
to our annual conference. •

1 Address at the University of Nebraska,
December 16, 1981.
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