








sentences does not extend to drug of­
fenses. For more than 36 years (I be­

came a member of the Delaware Bar in
1971), I have listened to a never-ending
"war on drugs," both locally and na­
tionally. These "wars," which I submit
are little more than election rhetoric,

have, in my opinion, been a failure. The

City of Wilmington, before the end of

July 2008, has experienced almost as
many homicides in seven months as it
did in the entire year of 2007.1 The

vast majority have some relation to

drugs.
There can be no disputing the

fact that drugs are a menace to our

society and lead to numerous other
crimes. The mandatory drug sen­

tencing laws, however, have done
little to curb the scourge of drugs
or the crimes associated with their
sale and/or addiction. As will be

noted below, the current status of
our drug sentencing laws leads to
arbitrary decision-making and vests
too much power in the hands of
prosecutors and the police. Dela­
ware's judiciary is widely recognized
as one of the best, ifnot the best, in
this country. The men and women
serving as our judges in the Superi-
or Court, where all the minimum drug
sentences are imposed, have both the
wisdom and experience to ensure that

justice is fairly administered and that
the bad guys are incapacitated.

When the General Assembly first
passed the statute creating minimum
mandatory sentences for drug offenses
in the early 1990s, there was one dis­

senting vote from the combined House
and Senate. The legislature established
"bright lines" and attached mandatory
terms of imprisonment based upon the
amount of the particular drug. For ex­
ample, if someone was found in posses­
sion of five or more grams of cocaine,
but less than 50 grams, a mandatory
three-year penalty was set for "traffick­

ing" in cocaine. If the person had 50 to

100 grams, the minimum mandatory
sentence was eight years. For quantities

in excess of 100 grams, the penalty was
a minimum mandatory 15 years.

Because I believed the passage of the
new law would vest too much power

with deputy att~rneys general and the
police, I met personally with then-Gov.

Michael Castle and advised that he
should veto the bill. The governor, un­
derstandably in light of the near unani-

I believed then and
still believe that

drawing a bright line
based on the quantity

of drugs means
the law should be

enforced as written.

mous vote of the legislature, told me
he felt he must sign the bill into law.

I advised that when he did, I intended
to enforce the law as written. Anyone

in possession of five grams of cocaine
would be prosecuted for that offense
and would receive the minimum man­
datory sentence, of three years. I was
not going to make exceptions because

someone was a c~llege student or had
a good job. The law would be and was
uniformly enforced. Within a year or
so, the General Assembly passed a reso­
lution stating that the attorney general
should use discretion in determining
who should or should not be subject to
the minimum Ipenalties. The law was
not amended. The General Assembly
had received complaints that young

people possessing five grams were actu-

ally going to prison. Wasn't that what

the General Assembly wanted in enact­
ing the law?

I believed then and still believe that
drawing a bright line based on the
quantity of drugs means the law should
be enforced as written. Permitting many
different prosecutors spread out over

three counties to make discretionary
calls as to who should be relieved of the
mandatory prison term inevitably meant

some people possessing over five
grams of cocaine would be spared

prison, while others similarly situat­
ed would not. I firmly believed that

any attempt to set a policy, such as
not subjecting first-time offenders to
the minimum sentence, would be

an impermissible substitution of my
will for that of the General Assembly.

Moreover, it was, and is, widely
known that some offenders can
avoid conviction of minor offenses
because they can afford counsel.
Others not as well off might have
accrued a minor record simply be­

cause of a lack of resources. Thus,
the well-off defendant might avoid
prison while the less-fortunate, but

no less deserving defendant receives
a prison sentence. I left office in ear-

ly 1995. My successor did implement
a policy permitting greater discretion,
as suggested by the General Assembly.
Had I chosen not'to step down as at­
torney general, I probably would have
modified my opposition to implement­
ing change by policy and permitted
carefully exercised discretion.

During the past several years, the
debate over mandatory drug sentencing
laws has increased. A few years ago, in
a compromise with the attorney gener­
al's office, the legislature decreased the
number ofmandatory years. Now, small
amounts ofcocaine result in a two-year
minimum mandatory sentence. For
100-plus grams, the law mandates an
eight-year minimum sentence. Some

other jurisdictions have modified or
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removed mandatory sentences for drug

offenses.
Notable leaders, such as former FBI

Director Louis Freeh, former drug czar

Barry McCaffrey, four u.s. Supreme

Court Justices (including the late Chief

Justice Rehnquist), former Delaware

Supreme Court Chief Justice Veasey,

current Justice Ridgely and several

other current and past judges of the
Delaware Superior Court, have all stat­

ed their support for reform of our
current law. Interestingly, none of

these individuals are elected politi­

cians. That should be of little sur­

prise since individuals running for

office are loathe to support legis­

lation that might be construed as

branding the candidate as a liberal

or soft on crime. In the hst elec­

tion for attorney general, both the

Republican and Democratic candi­

dates vied for support of the police

community. Not surprisingly, both

candidates went on record opposing
any modification of the mandatory
drug sentences.

The police, understandably from

their perspective, want the power

to determine the outcome of cas-
es. That desire, however, does not

equate to sound public policy. In

fact, I believe it vests far too much

power with the police and, subsequent­

ly, the prosecutors. What has occurred
is a shifting of the scales of justice. The
able and respected judges of the Supe­

rior Court are essentially marginalized

while the prosecutors and police con­

fuse their roles by becoming the ulti­
mate sentencing authority.

Both sides of the debate are attempt­

ing to use statistics to support their re­

spective positions. In my opinion, both

sides are misguided in their use of sta­

tistics. Again, calling upon my 36 years

ofexperience in the criminal justice sys­
tem, I am extremely reluctant to argue

that a change in the law will result in

fewer incarcerations and some undeter-

16 DELAWARE LAWYER FALL 2008

mined cost savings that could better be

used elsewhere.

The prison population has steadily

increased over the years and is likely to

continue to do so. Similarly, the statis­
tics used by the police are misleading; it

is interesting to note that a report pre­
pared by The Delaware Police Chiefs'

Council, entitled "The Truth About

Delaware's Mandatory Sentencing:

Protecting Public Safety," states that

I am extremely
reluctant to argue that
a change in the law
will result in fewer
incarcerations and

some undetermined
cost savings that could

better be used
elsewhere.

only 2 percent ofdrug cases (130 out of

6,300 drug arrests in 2005) resulted in
mandatory time. If the issue before the
General Assembly only involved such

a small number of cases, there would

likely be no effort to amend the law.

The impact of the mandatory drug sen­
tencing laws is far more pervasive and

undermines the traditional separation

of the police, prosecutorial, and judicial

functions.

More importantly, while such sen­
tences have, as far as I am concerned,

had no noticeable impact upon the
number of drug crimes, vesting the
power of incarceration with the police

and prosecutors leads to other unin-

tended results. Without any likelihood

ofconviction, spouses and other parties
are sometimes charged with trafficking

offenses and threatened with mandato­

ry incarceration unless they cooperate

with the police.

The bail guidelines set the amount

ofbail based upon the number ofgrams

($2,000 secured per gram) involved in a

case. More than one person can be and
is frequently charged with possessing

the same illegal drug. Thus, when

a dealer justifiably has bail set at

$200,000 for possessing 100 grams

ofcocaine, his girlfriend and mother

of two young children may very well
find herselfincarcerated and charged

with trafficking cocaine, with bail

set at an unattainable level. Pros­

ecutors, some relatively young and

without years of experience, can be­

come pawns to the desire of certain

police officers and in reality become

the final sentencing authority deal­

ing with defense counsel. With three
counties and numerous prosecutors
involved, there is no practical way to

monitor whether justice (the actual

pleas agreed upon) is evenhandedly
dispersed.

Of the many crimes dealt with by

the Superior Court, drug offenses
are unique. A drug offense is not

the same as an armed robbery. Drugs

spawn other crimes and lead to addic­
tion and crimes associated therewith.
Standing alone, drug usage and addic­

tion are a medical and community issue

and should be dealt with appropriately

by experienced judges having access to
the entire history of a defendant, in­

cluding past criminal history.

If drug offenders commit other

crimes in connection with their ac­

tivities, a whole array of penalties al­

ready exists, some carrying mandatory

sentences, that will effectively inca­
pacitate those offenders needing incar­
ceration. Restoring sentencing discre­

tion to judges for drug offenders will
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neither undermine effective police

work nor prevent the imposition of
long sentences.

Delaware's laws provide many other

avenues upon which the State and/
or the police can affect the sentencing

of any particular individual. These av­
enues include:

1. The charging decision. Rarely are
drug offenders charged with one of­

fense. Possession ofeven small amounts
of drugs usually results in multiple
charges, each carrying a separate sen­

tence.
2. All sentences in Delaware must be

consecutive to one another. The state
and the police can decide what charges
to pursue and seek cooperation where
necessary.

3. Delaware law permits the state to

recommend reduced sentences for of­
fenders who provide substantial assis­
tance to investigative officers.

4. Delaware's habitual offender stat­
ute provides for up to life sentences for
three- or four-time convicted felons.
Prosecutors often use these statutes to

obtain pleas and agreed-upon sentence
recommendations.

5. Many violent felonies carry man­

datory sentences. Crimes, such as rob­
bery first-degree and possession of a
firearm during the commission of a fel­
ony, carry three-year minimum manda­

tory sentences. Burglary second-degree
carries a one-year minimum mandatory
period of incarceration. Offenses such
as rape, kidnapping, murder and other
sexual offenses carry long minimum
sentences, up to life.

These examples support the argu­
ment that effective law enforcement
and the public welfare will not be erod­
ed by restoring to the Superior Court
judges the sentencing of drug offenses
without minimum mandatory sentenc­
es. The endless debate, competing sta­
tistics and false promises put forth by
both those for and against mandatory
drug sentences obscure the real issue,

which is who should possess the final
authority to determine the appropriate

sentence for a drug offense. I submit
it is not the prosecutors or the police.
We invest great authority in our judi­
ciary and we can trust it to individu­

ally and collectively render fair and just
sentences. This I know from personal

experience.
As attorney general of Delaware, I

criticized decisions of the courts (the

Superior Court, Court of Chancery
and Supreme Court) perhaps 20 or so
times over 12 years. The frequency of
public criticisms leveled against the
Superior Court was certainly less than
one a year. When the thousands of
cases adjudicated and the thousands of
sentences imposed in those years are

considered, it is remarkable how effec­
tive our judges are in rendering just
sentences. Leniency has never been the

tag associated with them.

While judges are likely to make some
errors, I can confidently state their er­
rors will be less than those made by

prosecutors and the police. Justice
works best when each branch of the
criminal justice system does its own

job. The police investigate and arrest.
The prosecutors charge and dispose of

cases. The judges then impose appropri­
ate sentences. When the system breaks
down, the legislature should step in and
make corrective changes. Now is the
time to repeal mandatory sentences for
drug offenses.•

FOOTNOTE

1. Shooting incidents in the City ofWilm­
ington numbered 69 as of Aug. 20, 2008,
compared to a total of 87 for the entire year
of 2007. Wilmington, De., Resolution No.
3018 (Aug. 21, 2008).
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Protecting
Delaware's I'
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June 1,2008 marked my 19th anniversary with Delaware's Department of

Justice in the Criminal Division. Early in my career, I realized I was drawn

to those cases which dealt with the weakest and neediest victims: women

and children who had been abused by loved ones. By 1994, I was prosecut­

ing all the domestic violence cases in Sussex County and I continued to try

those cases until March 2007, when I joined the attorney general's Child

Predator Unit. During those 13 years, my caseload grew to include all of

the physical and sexual child abuse cases as well. My career put me into a

position where I could see the efforts being made to eradicate the most

shameful aspect ofour society: the pervasive and overwhelmingly common

abuse and chronic neglect of our children.

Although we are
moving in the right
direction, change
is coming too slowly
since advances
seem to occur only
after a child dies.
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F
rom my point of view, although

we are moving in the right direc­

tion, change is coming too slowly

since advances seem to occur only

after a child dies. Following a death, all

of the public and private agencies in­

volved with the child's family perform

internal examinations, but the changes

made seem to be just small movements

to address specific errors made with

that particular dead child. Rather than

waiting for the inevitable next child to

die, why aren't we taking some drastic

measures in advance?

It is crucial that everyone of us un­

derstand the truth - child abuse is

chronic and pervasive and occurs pri­

marily in the familiar home setting.

According to the American Academy

of Pediatrics, more than three million



reports ofchild abuse are made each
year in this country.l

Yes, the bogeyman who grabs
kids out of their beds and off their
bicycles does exist, but these kid­
nappings are, thankfully, extremely
rare. The monsters we need to rec­
ognize are the ones who are around
our kids every single day. We teach
our kids not to talk to strangers,
not to get in cars with anyone who
doesn't know the special password
and not to fall for tricks such as,
"Can you help me find my puppy?"
Then we let our little girl spend the
night at a friend's house without
first determining who else lives or
is visiting there. We don't ask the
daycare provider who stays with the
children when she has to run out
to a doctor's appointment. And we
routinely let the mentally limited,
drug-addicted teenager leave the
hospital with her newborn baby
simply because she is the mother.

Most child abuse monsters live
with their victims. Sexual abuse
of children is just mind-blowingly
commonplace, inflicted by a wide
range of perpetrators: dad, stepfa­
ther, mom's new guy, brother, un­
cle, in-law, grandpa, great-grandpa,
step-grandpa, neighbor, minister,
teacher - I could go on ad nau­
seum. Although I have prosecuted
them all, father and stepfather are
the most common offenders, probably
because they have the greatest access to
and have the greatest degree of power
over the child.2

Frequently, they also physically
abuse the child's mother. For what­
ever reason, domestic abuse and sexual
abuse seem to go hand in hand. 3 In
my two decades with the Department
of Justice, I never had a case involving
a rape or serious physical assault of a
child that was committed by a stranger.
Not one. The defendants in my cases
were always either family members,
friends of the family or people to whom

Children are
often forced to

live in conditions
so horrific we'd
object to letting
an animal live

with them.

the parents entrusted the care of their
child.

In physical abuse cases, such people
are still the primary offenders but we
have to add mom to that list as well. 4

In my experience with physical abuse,
most of the children who were injured
or killed were subject to harsh so-called
"discipline" - severe shaking, the use
ofan instrument, a punch with a closed
fist, often just for crying or soiling their
underwear or their beds. Even though
Delaware law prohibits the use of dan­
gerous instruments when disciplining
a child, it is common to hear people

threaten to assault their children or
brag about the use of belts or stick­
type objects as a form of control. 5

The third type of abuse, chronic
and profound neglect, is even more
common than physical and sexual
abuse.6 Far too many parents can
barely take care of themselves. Poor
parenting in childhood, lack of ed­
ucation or a decent job, and drug
and/or alcohol addiction are part of
the mix that is present in most ne­
glect cases. Neglect is too often the
foundation from which the physical
and sexual abuses grow. Children
are often forced to live in condi-
tions so horrific we'd object to let­
ting an animal live in them. These
children, perhaps even more so than
the actively abused ones, die a slow
- and sometimes literal - death,
but more often it's the death of
their spirits, their physical strength,
their mental acuity and their dream
for a future?

Child after child after child
comes into a world filled only with
pain and without compassion. It
should come as no surprise, then,
that these young victims act out
against the society that didn't care
about them. And parents - they,
too, become forgotten. Many end
up in jail, some end up on welfare,
others fill the ranks of deadbeat
dads, but most live in isolated des-

peration repeating the pattern of their
childhood. This is why Family Court
is one of the most desolate places on
earth. Most prosecutors will tell you
it's their least favorite court assignment
because in that building, more than
anywhere else, we see the past and fu­
ture unfolding simultaneously before
our very eyes.

We witness a never-ending parade
of parents dragging in their offspring,
one by one, as they age. These chil­
dren, who've never heard a kind word
or been given any reason to hope for
or expect anything, get arrested at first
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for minor offenses such as fighting in
school but then later for more and more
violent crimes. Right in front of us, the
parent sucks the soul out of their child
as they lean back in their chairs, stare at
their angry and abandoned child, and
announce to the court, "You take him.
I'm done with him. I don't want him
in my home anymore." The child, no
matter how contrite, depressed or vio­
lent, flinches perceptibly and shrinks
away. The child understands that he or
she no longer has a home or the hope
ofa family.

I know from being a witness
for the past 20 years, that we' have
many young people going into our
jails who wouldn't be there but
for the abuse and neglect inflicted
on them at home. Another fright­
ening part of this equation, which
clearly concerns all of us, is that the
rate of violent crime perpetrated by
children is growing rapidly.8 Some
teens carry handguns as readily as
wallets. These kids include an army
of young people who have babies
out of wedlock whom they don't or
can't support.9 They generally have
inadequate educations because our
school systems simply cannot con­
tend with so many children who
need so much. Many simply drop
out as soon as they can, and jobs
with a living wage are beyond their
reach. It shouldn't be a surprise to any­
one that many choose to use and/or
sell drugs. And the cycle continues.

It's time to acknowledge we are
moving too slowly to end this cycle. A
more focused and aggressive campaign
must be mounted, similar to those
waged against drunk driving, domes­
tic violence and, more recently, child
pornography. In the 1980s, the big
push was against drinking and driving.
Mothers Against Drunk Driving grew
into a huge political force to which
elected officials responded. New laws
were written moving drunk driving
from a misdemeanor to a felony offense

20 DELAWARE LAWYER FALL 2008

with mandatory consequences upon

repetition. The rate of drunk driving

went far down.

In the mid-'90s, domestic violence

came under the public microscope. For

centuries regarded as a non-criminal

"family matter," the federal govern­

ment, pursuant to U.S. Sen. Joseph

Biden's Violence Against Women Act,

began pouring money into prosecutors'

offices and police departments all over

the country. Funds were provided for

Amore focused and
aggressive campaign

must be mounted,
similar to those waged
against drunk driving,

domestic violence and,
more recently, child

pornography.

training, which became mandatory in
Delaware for everyone in the system, to
educate the players to understand and
respond appropriately to these predom­
inantly female victims who were very
reluctant to prosecute their abusers. As
with drunken driving, sentences were
increased and a few mandatory com­
ponents were added. Today, domestic
abuse convictions not only negatively
affect one's right to have custody of
children and to own firearms but are
universally acknowledged in this coun­
try to be serious crimes. 1O

In the late 1990s, notification stat­
utes became law, the beginning of our

efforts to keep track of sex offenders. ll

That effort was followed closely in
this century by the ongoing campaign
against the vast number of images of
child sexual abuse flying around on the
World Wide Web. It pleases me to be
able to say that one agency which has
jumped into this latest fight, with both
barrels blazing, is Delaware's Depart­
ment ofJustice.

My current boss, Attorney General
Beau Biden, campaigned on this is­
sue in 2006. As a result of his strong

feelings about the rampant sexual
abuse of children and the spread of
child pornography, his first official
act was to create a Child Preda­
tor Unit, whose sole purpose is to
catch and successfully prosecute
the people who possess, create,
and/or distribute images of child
sexual molestation. I was honored
to serve as the first deputy attorney
general assigned to this new unit.
His next radical move was to cre­
ate a new and more efficient Fam­
ily Division that includes both civil
and criminal deputies involved in
various facets of problems specific
to children. The creation of these
two new entities, coupled with the
attorney general's successful cam­
paign to get the legislature to enact
a version of the federal Adam Walsh
Act in our state, establishes him as

the first Delaware attorney general to
create specific units to target the crimi­
nals who are hurting our children.12

I know I'm not the first person
to point out the obvious. There are
many good people in Delaware who've
worked tirelessly to bring about change
and fix broken parts of our child wel­
fare and justice systems. Through no
fault of their own, most likely because
the expense as well as the historical
reluctance of any government to "in­
terfere" in the process of parenting,
their efforts haven't produced the re­
sults which our children need. They
continue to be abused, neglected and



your practice made p
Top law firms choose a Buccini/Pollin building.
Ashby &Geddes
Bailey &Associates, PA
Buchanan, Ingersoll & Rooney PC
Cohen, Seglias, Pallas, Greenhall & Furman P.C.
Connolly Bove Lodge & Hutz LLP
Dorsey & Whitney
Greenberg Traurig LLP
Kent & McBride, P.C.
Montgomery, McCracken, Walker & Rhoads, LLP
Morris James LLP
RatnerPrestia
Richard R. Wier, Jr., P.A.
Stevens & Lee, P.C.
The Law Offices of Michael D. Carr
The Stewart Law Firm, PA
Young Conaway Stargatt & Taylor LLP

bpgroup.net II 877.bp.group

rfect

Another Project by:

&,
The BuccinilPollin Group
OWNER • BUILDER • MANAGER



murdered at appalling rates.
I have had the relatively unusual

opportunity to see these child vic­
tims grow up and become involved
with the criminal justice system after

years spent in an abusive home. They
come in to my office both as victims
and as defendants. I have had involve­

ment with their attorneys, their ar­
resting officers, their family services

workers, their mental health providers,
their probation officers, their nurses,
their doctors, their teachers and their

judges. I have discussed their cases
with all of the concerned people who
sit on the various confidential entities
and groups established to combat child
abuse, such as the Child Advocate's
Office, the Child Death, Near Death,
Stillbirth Commission and the Child
Advocacy Center. 13 Nevertheless, an

undiminished flow of abuse cases con­

tinued across my desk.
As I see it, we have two choices: We

can wait until the abused or neglected
child grows up and then, at a cost of
tens of thousands of dollars per year,

throw him or her in jail and pay to
support his or her children; or we can
remove that child from the abusive or
neglectful home and, at a financial cost
at less than a tenth of the cost of jail,
pay to keep that child in a healthy and
protective environment. 14

Can this rescue guarantee that the
child will become a productive mem­
ber of society? No, but we know that if
the child stays where he is, he won't. If
a child is rescued, educated, and pro­
tected we can reasonably expect that he
or she will be a much better parent, re­
ducing our expenditures in the future
because the cycle of abuse will have
been interrupted. It won't be utopia,

because no society has ever been free
ofcrime, but it should be a heck ofa lot

better than what we have currently.
First and foremost, we must

strengthen the agencies legislated to
provide the protective services to chil­
dren, such as the Delaware Division
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of Family Services. Those workers are
on the front lines of finding and res­
cuing children from abusive homes.

Although police and prosecutors also
have mandates, their involvement is
too late because the damage is already
done when those agencies get involved.

The Division ofFamily Services usually
has the earliest opportunity to save the
child before irreparable harm is done.

But across the nation, as in Dela­

ware, most of these agencies have the
cart before the horse. Although they
are charged with preventing harm
within the family, the most complex
of human institutions, they hire inves­
tigators with little or no experience,
fresh out of college, at a pay rate which
forces many of them to hold second

jobs. Even when these workers get off
the front lines into a s~pervisory po­
sition, they are paid very little more. IS

They are the people who have to inter­

pret the clues, often subtle, of serious
injury to or neglect of the child. They
have to evaluate the credibility of the
victim and of the abuser. They have to
decide whether a child should receive
a medical evaluation and whether the

police should be called. They have to
decide whether it is safe to walk away
and leave the child in that home.

A more effective system would be

to hire as line investigators only people
who have substantial and proven expe­
rience in child abuse investigation and
pay them the type of premium salary
found near the top of an agency's pay
scale. Such a salary range would reflect

their unique expertise and the daunt­
ing responsibility. Such salaries would

attract skilled and mature workers and
provide an incentive to make a long­
term commitment to the agency. Hir­
ing highly paid investigators and giv­
ing them authority to remove children
based on their considerable expertise
would eliminate the bureaucratic de­
lay and error currently caused by the
need for prior approval from less expe­
rienced administrators. 16 A more effec-

"pairs well with ... "

(You decide.)

Creative, flavorful entrees,
small plates, artisanal cheeses,
and 400+ hand-selected wines.

Gift cards available.

DomaineHudson.com

,.
. 302.655.WINE 1314 N. Washington St., Wilmington

Fall 2008 Open Houses
Grades 5-12 Age 3-Grade 4

Thursday, Wednesday,
November 6 November 12
9 a.m.-noon 9 a,m.-noon

FALL 2008 DELAWARE LAWYER 23



it-tHlO #4;' § 9# 54 'i·af) un hi g

tive system would recognize the pre­
cariousness of these children's lives and
would develop stringent and immedi­

ate consequences for caretakers who
don't cooperate, workers who don't
produce, and would make a priority of

institutionalizing more resources for
the children's immediate protection.

Foster parenting should be profes­

sionalized, providing adequate salaries,
regular benefits and concomitant col­
lege-level ongoing training for those
who undertake such an honorable
and onerous duty, particularly for
the special needs children. I? There

are never enough foster parents and
the turnover is rapid. 18 The state
needs to build and maintain more
residential facilities, some for tem­
porary use, others Jor permanent
placement, for even the young chil­
dren who cannot be accommodated
in the foster system. It is true that
such places can't be expected to pro­
vide the love all children need, but

living in them would have to be less
harmful than remaining as the ob­
ject of the anger or disinterest of an
abusive or neglectful parent. With a
meaningful financial commitment
from the state, such residences can
be bright and cheerful with a caring
staff that provides an atmosphere that
is healthy, protective, and educational.

Police agencies also need to step up
to the plate and direct funds to create

specialized units or train designated
officers to respond to all allegations
involving children, not just sexual

abuse cases.19 Just as in our Division of
Family Services, usually the most in­
experienced police officers have initial
responsibility for crimes against chil­
dren. They are the people assigned to
general patrol and respond to all types
of complaints. They must answer most
calls on misdemeanors and at least re­
spond to the scenes of felonies to ob­
tain initial information. They interview
children and abusers and interpret the
subtle physical and verbal clues. They
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must exercIse judgment to summon
more experienced officers (or, often,
equally inexperienced social workers)
to the scene.

Because of time pressure or inexpe­
rience, an officer may decide to refer
the matter to the discretion of a su­
perior who mayor may not be at the
scene. Or, more frequently, the allega­
tion gets put into a sketchy and quickly
written report which arrives days later

The Division of
Family Services
usually has the

earliest opportunity
to save the child

before irreparable
harm is done.

on the desk of an experienced detec­
tive, long after the crime scene has
been destroyed and the child or other
witnesses intimidated. Adequate pro­
tection of our children by the police
requires immediate response and well­
trained police officers. 2o

The most important change needed
doesn't cost money directly but might
be the most difficult to affect: a radi­
cal shift in how the public views child
abuse cases in general. We all have to
jettison the presumption that a child is
always better off with his parents and
that no matter what, a parent should
be given a second chance. Too of­
ten, abusive or neglectful parents get
second, third, fourth and even fifth
chances to clean up their act before
the children are finally rescued. They
make unfulfilled promises to get sober,

attend counseling and become a new
and changed person while the child

continues to suffer at his or her hands.
We must have a one-strike standard.
We need to take the child who suffers
abuse or neglect out of such homes
sooner and keep the child out until his
or her safety is assured. Once abuse has

occurred, we must place the burden
on the parent to prove that the child
is safe in his or her care. As long as the

parent's rights trump the child's
rights, we aren't going to be able
to protect our children.

Stopping child abuse is a mor­
al obligation imposed on each of
us.•

The opmwns expressed in this
article are those of the author and
may not represent the opinions or
decisions ofthe Office ofthe Attorney
General.
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Judge Susan C. Del Pesco
(Retired)

Evolving

A stroll through the new Crime and Punishment Museum in Washington,

D.C.,! begins with displays of the punishments meted out in the Middle

Ages for crimes as simple a stealing a pig. Featured are such devices as the

spiked chair, the rack, the wheel, thumbscrews, the flogging whip and the

guillotine.

The Constitution's
drafters included
the prohibition
against the infliction
of cruel and unusual
punishments in the
Eighth Amendment.
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A
mong the most brutal punish­
ments imposed for treason in Eng­
land from 1283 to 1867 was draw­
ing and quartering. A prisoner was

first dragged behind a horse to the place
of execution, then hanged - but cut
down while still alive - then disem­
boweled and his entrails burned before
his eyes. Finally, he was beheaded, and
cut into quarters, one arm or leg to a
quarter. His remains were put on dis­
play. If the treason was committed by a
woman, she was burned alive.2

The drafters of our Constitution
knew about those medieval methods
of torture when they included the
prohibition against the infliction of
cruel and unusual punishments in the

Eighth Amendment. That Amendment
proscribes more than physically
barbarous punishments. 3 It embodies
"broad and idealistic concepts of
dignity, civilized standards, humanity
and decency."4 The amendment is
defined by the "evolving standards
of decency that mark the progress of
a maturing society"S and does not
protect punishments that "involve the
unnecessary and wanton infliction of
pain."6 The constitutional commitment
to decency and restraint requires that
capital punishment be imposed only on
"those offenders who commit 'a narrow
category of the most serious crimes' and
whose extreme culpability makes them
'the most deserving ofexecution.'''7
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In these early years of the 21st
century, the Supreme Court has
concluded that decency and restraint
protect juveniles and the mentally
retarded from the imposition of
the death penalty because of their
diminished personal responsibility.8

The standard ofdecency and restraint
also protects an offender who aids
and abets the commission ofa crime
in which a murder was committed,
but does not himself commit the
killing or intend that a killing
take place.9 And most recently, the
evolving standards of decency have
been applied to bar completely the
imposition of the death penalty for
any crime against an individual that
does not result in death, including
rape of a child. IO

While the evolution . that is
taking place in death penalty
jurisprudence presents a trend away
from its imposition, other non­
death penalty applications of the
Eighth Amendment have not been
so generous. Recent cases from
the 8th Circuit make the point.
Shawanna Nelson was convicted of
credit card fraud and hot checks. She
was several months pregnant when
she was incarcerated in the Arkansas
Department of Correction. When
she went into labor, she was transferred
to a hospital where she was shackled for
most of the time that she was in labor.
Nelson v. Correctional Medical Servicesll

alleges a violation of the Eighth
Amendment in support of Nelson's
civil rights action under 42 U.S.C. §
1983. Her claim of damages included
the heightened pain and indignity of
enduring labor while shackled, as well
as permanent back injury.

The 8th Circuit's analysis in Nelson

relies on an earlier Alabama case, Haslar

v. Megerman,12 where a male inmate
was shackled while hospitalized with a
condition that caused severe swelling in
his legs. The swelling was so extensive
that the shackles were barely visible.

The court held that
the shackles had a

legitimate penological
purpose in preventing

patients from
attempting to escape

from the hospital.

He complained of the shackles, and, in
apparent violation of the department's
protocols, the guard did not seek
medical assistance.

The court held that the shackles
had a legitimate penological purpose
in preventing patients from attempting
to escape from the hospital. It
concluded that shackles, when utilized
in accordance with the prevailing
protocol for safeguarding patient care,
did not constitute cruel and unusual
punishment. The ruling specifically
noted that responsibility for the injury
to Hasler rested with the guard, not
the policy. In Nelson, the 8th Circuit,
without considering the uniquely
debilitating and acute nature of

childbirth, or citing a single incident
where a female inmate in labor
has attempted to escape from a
hospital, adopted a one-size-fits-all
application of penological benefit.
It concluded that the use of shackles
was appropriate; case dismissed.

The decision to dismiss Nelson is
flawed. Without an actual, credible
risk ofescape, there is no penological
benefit. Absent such benefit, any
restraint is merely punishment.13

That makes the punishment un­
constitutional.

Occasionally, a bright light shines
on types of punishment utilized by
the executive branch of government.
During the confirmation hearings
of Attorney General Robert B.
Mukasey in 2007, the nation learned
about waterboarding.

The goal ofwaterboarding, which
has been used in interrogations at
least since the time of the Spanish
Inquisition, is to create the sensation
of drowning without causing death.
The subject is strapped to an inclined
board, immobilized with his head
positioned lower than his feet.
In some cases, a piece of cloth or
cellophane is placed over the subjects
face and water is repeatedly ooured
over it, triggering a gag reflex and

choking the subject. In other cas.::s, the
subject's head is subm("r~ed under water
or his mouth is forced open and w. ter i3
poured down his throat.14

An opinion of the Office of Legal
Counsel of the Justice Dt:partment
dated Aug. 1, 2002 defined wrtu<:
to be limited to pain "equivalent In
intensity to the pain accom ,anying
serious physical injury, such a~ org'm
failure, impairment of bodily fur. :ticns,
or even death."ls That definiti m ­
which tacitly authorized waterb( a'd iil.s
- has been rejected by a supelsel~;ng

memorandum of opinion dated L e.
30,2004. The 2004 opinion refocm~~

the definition to conduct "specifically
intended to inflict severe physical or
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mental pain or suffering."16
The Central Intelligence Agency17

acknowledges that waterboarding has
been used on three occasions against
terrorists since Sept. 22, 2001. The
director of the CIA, Gen. Michael V.

Hayden, says that waterboarding was
"deemed legal by the Department
of Justice when it was used"lB and
"reflected the circumstances of the
time."19 Hayden assures the public that
the technique is no longer used.20

Like the evolution of the Galapagos
finches, the repudiation of torture and
evolution ofdecency are erratic.•
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Joe Hurley

When Rose Killian contacted me and asked me to share my wisdom (well,

frankly, that wasn't exactly how she phrased it) in matters pertaining to

criminal law, I passed through a progression of feelings. Initially, I was

flattered that I had been asked to share my uniqueness with those not so

gifted. That euphoria was quickly replaced with the realization, "It's about

time that you asked me!" After savoring that sentiment, I moved forward

to the thought that, at long last, I had a public forum allowing me to air

the criticisms, the many criticisms, that I have regarding issues attendant to

the administration of criminal justice in Delaware.

,
I

,!

At long last,
I have a public
forum allowing me
to air the many
'criticisms I have
regarding the
administration of
criminal justice
in Delaware.
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I
t was not difficult to peel out the
laundry list ofcriticisms that I main­

tain. I began with the thought of
writing about the escalators in the

courthouse that have not worked since
day one. I quickly realized, however,

that Gov. Ruth Ann Minner's toes
would be caught underneath my heavy
foot. Since I had already, however un­
knowingly, insulted her by proclaiming

at the ceremonies honoring the closing
of the old courthouse, that she was an

inspiration to us all because she was a
female who could not read nor write

yet became governor, I thought better
of that critique.

Replacing that was my potential nu­

clear strike (verbally only I might add)

against the "time line culture" of the
Superior Court reflected in the daily
drone, "This case is 209 days old."
"Who gives a s---?" the lawyers think

when they hear that pronouncement.
Instantly, I could see the grimace on



Myron's face when he read my words

because, in all probability, it would be

Myron's "time line culture" I was at­

tacking.
I moved on to laying down a vol­

ley of fire at the phenomenon where

conference rooms in the courthouse

that are supposed to accommodate

counsel and clients are kept locked

because the bailiffs don't want to

walk out of the courtroom and move

down the hallway with keys in

hand. l I remembered that I have

brought this to the attention of the

resident judge in writing, only to

be rebuffed, i.e. "blown off."

Launching a public criticism of

something that I have attempted

privately without success }Vould not

augur well for me.

I came to realize that what I had

seen as the penultimate bully pulpit

from which to list my well-reasoned

and meritorious grievances was

anything but that. Metaphorically,

I now view myself as a bloodied

and dazed prizefighter that is flail-

ing wildly, throwing punch after

punch in the air, but not landing

a solid blow. My criticisms, present

and past, continue to fall' on deaf

ears. The popular jingle, "Yes we can"

is heard in Delaware Justice circles as

"No we won't [change]."

I now begin the daunting task (to

me) of using my 15 seconds of literary

fame in an upbeat, if not optimistic,

manner.

In plotting my course of expres­

sion, I gave time to considering what is

"special" about the practice ofcriminal

law in the Delaware experience. What

do we have that is good that is lacking

in other geographic domains? Upon

reflection, there are many, too many to

include in my charge, as offered by Kil­

lian, that this tome not exceed a cer­

tain number ofwords.

Arguably, the most refreshing ele­

ment of the practice of criminal law in

this state, including the two less sophis­

ticated counties known respectively as

Kent and Sussex, (Ouch! I didn't mean

that, Judge Vaughn and Judge Graves),

is the collegiality that exists between

the judges and the practitioners.

Without in any way compromising

the dignity of the court, at appropriate

times, there is an air of familiarity that

Launching a
public criticism

of something that I
have attempted
privately without

success would not
augur well for me.

allows humor and humanity to coex­

ist with the requirement of solemnity

that ordinarily attends to the court

process. Conceptually, the coexistence

of the two superficially opposing con­

cepts does not seem possible, but it is

reflected daily.

That same solicitousness on the part

of the judiciary is demonstrated by a

sincere consideration for the schedules

of counsel and the struggles they en­

dure daily. While in other jurisdictions

that I have observed, the line of de­

marcation between the Bench and the

"pit" is formidable and inflexible, such

is not the case here. It is not hyperbole

to say that, in Delaware, it is a "plea-

sure" to practice before the judges.2

That same spirit of cooperation,

consideration and mutual respect that

exists between the bench and the bar

is apparent in the relationship between

the defense bar and the prosecuting

bar. Everyone is on a first-name basis.

Everyone knows everyone. That unique

association allows "trust" to exist and

greatly facilitates the administration

of justice.

Still another pleasant circum­

stance that is fostered by the small­

ness of Delaware is the relation­

ship between the criminal defense

lawyer and the police. Delaware is

fortunate in having professional and

honorable police officers serve on

all levels of government. A crimi­

nal defense lawyer quickly becomes

known to the police populous, and

vice-versa. Again, and primarily be­

cause we are a small state, camara­

derie exists between the police and

defense bar without affecting the

discharge of their respective duties.

The existence of mutual respect

between the bench and the bar

flows down to the intermediate and

lower levels of the system. Judicial

secretaries, court clerks and bailiffs

interact with the defense bar on not

only a professional level but more im­

portantly, on a personal level as well.

The basic atmosphere is one of "we're

all in this together," and, indeed, we

are.

I guess the so-called bottom line or

the thought that comes forth at the end

of the day is that the practice of crimi­

nallaw, in Delaware, is all about people

being people. The administration of

criminal justice is something that all

of us share and, for whatever' reason,

that seems to bring out the best of us

as human beings in seeking the same

goal; viz., justice. Rank and station,

while appropriately observed, are, at
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the same time, blurred when more

humane instincts are required. This

atmosphere allows a prac.titioner of

criminal law in Delaware to say,

"Life is good," and it is!

In order to compose this piece,

I had to cast aside the mindset that

carries me through each day, which

is to strive to be the best and also to

strive to make everyone around me

be the best they can be, solicited or

not. One can argue that this mind­

set is not particularly conducive to

composing an upbeat observation

ofthe practice ofcriminal law. Well,

yes, I can. Yes, I can look at things

around me and see things in a posi­

tive light. Yes, I can realize that the

annoyances that I usually complain

about are, in the larger scheme,

not all that important. Yes, I can

The administration
of criminal justice is
something that all
of us share and, for
whatever reason,

that seems to bring
out the best of us as

human beings.

appreciate those around me in the

practice of criminal law and realize

their importance in allowing me to

do what I do. Yes, I can write some­

thing without making a sexual in­

nuendo or using four-letter words.3

Yes, I can.•

FOOTNOTES

1. Of course, that is the world accord­
ing to Joe. The official mantra is that
the doors are locked because ofa fear of
theft of the contents. Since the contents
consist solely ofa table and three or four
chairs, one can only wonder how large a
person it would take to carry a table out
the front door, unnoticed, in front of
anywhere between four to seven security
officers.

2. "Well, most of the time."

3. "Oh, s---! Did I say 's---'/"
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