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It is time for

the medical industry
to modernize and
embrace technology
to better serve its
patients.
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Organized medicine has been slow to embrace the technological advances

that would assist in the day-to-day operations inherent in running a medi-

cal practice. Almost every medical practice now uses a computer to bill

insurance companies and patients for incurred care; however, there are still

providers that send their claims to insurance companies printed on paper as

opposed to taking the easier route and submitting these electronically.

) ave you ever thought about the
fact that vets have worked out a
T 1 way to notify you when it is time

d for your pet to get its immuniza-
tions updated, yet many doctors have
no way to do the same? If banks are
able to communicate instantaneously
with each other enabling a person to
use their ATM card that was issued in
Delaware to obtain money in the local
currency in England, why can’t doc-
tors communicate with each other in
the same way? The same concern re-
lated to accuracy of data and privacy
was overcome by the banking industry.

It is time for the medical industry to
modernize and embrace technology to
better serve its patients.

An ideal world

Ideally, doctors would be able to
store medical records electronically
and other physicians who may need
to treat the same patients would have
access to these records after receiving
consent from the patient. The results
of all medical tests would be stored in
this system and would be immediately
accessible. Doctors would be able to
mine their data to identify the popula-




tion of people that were late for various
tests or who failed to have tests per-
formed despite the fact that they had
been ordered. By creating a universal
system, providers would be able to
track their patients at all times.
Barriers to adoption
of electronic systems

Organized medicine is slowly em-
bracing the value of computerizing
medical records for patients. Barriers
to acceptance by the majority of pro-
viders remain and include:

* Cost

» Concerns about the safety
of the data

¢ Concerns that the data may
be inaccessible in the event of
an outage

* The lack of a uniform stand-
ard for operating systems

While physicians are willing to ex-
plore the option of an electronic health
system that can incorporate both bill-
ing and medical record storage, their
primary concern is the cost of a system.
Most are unwilling to commit to in-
vesting in a system that will cost them
hundreds of thousands of dollars only
to find that the majority of their col-
leagues, hospitals, laboratory vendors
and radiology providers are using a
system that is not compatible with
their own.

The future of medicine

There are numerous forces that are
shaping the way that doctors and pa-
tients will view the interactions with
their health insurance providers in the
future. Each of these factors requires
that the health care system create a
mechanism for patient health informa-
tion to be transportable and immedi-
ately accessible. These factors include:
Consumer-directed health care/
high-deductible health plans

Employers are shifting greater
amounts of the health care burden to
their employees. This is occurring in
the form of higher co-pays for care and

e —————————

high-deductible plans. Patients are pay-
ing more attention to the types of tests
that are being ordered and requiring
that their physicians justify the neces-
sity for the medical procedure. They
are doing more to ensure that there
is less duplication of testing and re-
questing that their doctors do a better
job of communicating with their col-
leagues about the results of tests rath-
er than have a second doctor order a
test, unaware that results are already
available.

Regulatory oversight of
health insurance companies
and hospitals

The National Committee for Qual-
ity Assurance and the Joint Commis-
sion on Accreditation of Hospital Or-
ganizations have recognized for years
that there is fragmentation in the
health care environment and that this
lack of communication has impacted
on the quality of care provided to pa-
tients. Numerous industry standards
exist to improve the communication
between physicians, and between doc-
tors and hospitals, to prevent unneces-
sary side effects and complications of
medical care.

Fragmentation of the provision
of the health care system

More physicians are giving up their
hospital privileges and relying on hos-
pitalists to admit patients on their be-
half. A hospitalist is a physician that
only sees patients in a hospital setting
and accepts responsibility to care for
a patient from the time of admission
until the point of discharge. Once a
patient is discharged, the hospitalist
hands the patient back to their regular
treating physician.

The risk with relying on hospitalists
is that there is the potential for mis-
takes as severely ill patients are handed
from doctor to doctor.

A new variable in the care of pa-
tients is the creation of physicians that
only take care of patients while they are

in their home (I will refer to these doc-
tors as homeists). These doctors typi-
cally care for ill patients who are too
fragile to travel to their regular doc-
tors for office-based appointments. As
you can imagine, these fragile patients
could potentially end up in the hospital
if their condition deteriorates. Without
an adequate infrastructure for physi-
cians to communicate effectively, there
is the risk that all the providers caring
for this patient could replicate testing
or medications, amplifying the risk of
a complication.

It has been recognized for a long
time that patients that seek health care
from behavioral health providers tend
to neglect notifying their medical doc-
tors that they are seeing a mental health
provider. This creates problems when
patients are prescribed psychotropic
medications. One example of this is
that patients prescribed a monoamine
oxidase inhibitor (an antidepressant
medication) should avoid various pre-
scription and over-the-counter medi-
cations. The combination of these two
types of medications could be fatal
by causing a profound rise in blood
pressure.

Patient-centered home

To counter the growing fragmen-
tation in the health care system, the
American Academy of Family Physi-
cians, the American Academy of Pe-
diatrics and the American College of
Internal Medicine have collectively
called on health insurance companies
to modify their reimbursement model
and increase reimbursement to the phy-
sician who declares that she will be the
primary point of contact for all health
care for a particular patient. In order for
a doctor to adequately fulfill this role,
they need to know everything about a
patient in real-time. Failure to have ac-
cess to data from all doctors that the
patient is seeing defeats the purpose of
having a “captain of the ship” monitor-
ing a patient’s care.
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Patients’ desire to have
more control over
their medical records

Patients, aware of the financial cost
of duplicative testing as well as the toll
of complications from side effects from
medication interactions, have begun to
demand access to their medical records.
Their goal is to make their health care
information portable while preserving
their privacy.

Two models are emerging to fulfill
this need. One requires that patients
save their personal health informa-
tion on a Web site controlled by their
health insurance company. Patients or
their doctor can access this informa-
tion when appropriate. The concern
with this model is that the informa-
tion could be accessed by the patient’s
health insurance company without
patient permission. Another concern
is that the cumulative medical record
is lost if the patient elects to change
health insurance providers.

The second model provides patients
with a flash drive that they can either
self-populate with clinical information,
or they can rely on their physician and
health insurer to provide information.
The patient takes this flash drive to all
physician appointments, emergency
room visits and hospitalizations and
makes the information on the flash
drive available upon request.

Patient safety

Excessive exposure to radiation can
be harmful. Preventing duplication of
imaging studies can minimize the risk
of radiation-sensitive cancers such as
lung or thyroid.

Utilizing technology to enhance
communication as a patient moves
through the continuum of care will
minimize errors or complications. In a
study conducted between Blue Cross/
Blue Shield of Delaware and a major
hospital in Delaware, patients who
were seen in the emergency department
were asked to list all their medications.



This list was compared to the drugs
that had been prescribed and paid for
by Blue Cross/Blue Shield of Dela-
ware. In 45 percent of the cases, there
were differences between the two lists.
The patient omissions in the drugs that
they were taking could have been life-
threatening or resulted in complica-
tions in the majority of these cases.
Employer activity
to promote wellness

Employers are looking to well-
ness programs to improve the overall
health of their employee population.
The foundation of any wellness pro-
gram is a health risk assessment. This
is a questionnaire that is filled out by
the patient and highlights their risk for
various diseases. Interventions to mini-
mize the risk of illness can be taken by
the physician or insurer once the risks
are identified. The concern expressed
by employers is that many employees
are worried that their employers will
access information in the health risk
assessment. In addition, if the employ-
ee fills out the health risk assessment,
there is no mechanism for the employ-
er to ensure that the information was
made available to the employee’s physi-
cian.

Privacy issues

Doctors are going to have to em-
brace the concept of sharing their clini-
cal records with other treating provid-
ers. The health care system, along with
lawmakers, is going to have to create
a safe mechanism for patients to inter-
act with their physicians and provide or
deny access to their medical records.

Medical malpractice issues

In the future, the failure of physi-
cians to access health information from
multiple sources other than their own
medical chart may be grounds for a
malpractice action against them. Physi-
cians are going to have to weigh the
value of access to clinical information
with the risk of not accessing this in-
formation. ¢

Ny
& X

\v B 1501 Barley Mill Road
oV & Wilmington, DE 19807

L\ \ . '

WAYAVA leliglel|Nelfe]

ATNALL

College preparatory education for age 3 to Grade 12

\ \
"

AALLEC, §

The Tatnall School

Fall 2008 Open Houses

Grades 5-12 Age 3-Grade 4

Thursday, Wednesday,
November 6 November 12
9 a.m.-noon 9 a.m.-noon

QTS

For information or to
arrange a tour,
call 302-892-4285

(X

WILCOX & FETZER LTD.

The best and brightest in

the court rePorting business.

Wilcox & Fetzer is Delaware’s largest and most experienced court reporting
firm. We are also the most credentialed firm in the state, with more industry
accreditations than any of our competitors. Call today and let us put our
three decades of expertise to work for you.

(302) 655-0477 PH
(800) 210-0477 Toll-Free
(302) 655-0497 FAX
depos@wilfet.com E-mail
www.wilfet.com Web

» Statewide Coverage * Video Conferencing
* Computer-aided

Transcription

« Deposition Suites
* Document Scanning

* General-Technical o Certified LiveNote

Medical-Patent Trainer :
* Realtime Transcription Litigation Support RealLcgal -
* Daily & Expedited Services E-Transcripte LVENOTERSS
Copy * Reallegal KGW‘ Natona —

« Digital Videotaping Publisher/Binder NCRA LoRoen o mograptt

—wsucl, Association

SUMMER 2008 DELAWARE LAWYER 21

—




LAl TiLT FEAIURE, EEtbaa ?,‘L..." e I LI
Lolita A. Lopez

Dr. Christine Donohue-Henry
Sarah K. Noonan
Teresa A. Cheek

Westside
Famil

Healtncare and

[he Gomm
Health.

Westside Family
Healthcare has
spent 20 years
addressing health
disparities and
lack of access fo
primary healthcare
among Delaware’s
disadvantaged
populations.

22 DELAWARE LAWYER SUMMER 2008

According to preliminary 2005 data from the Centers for Disease Control

(CDC), the three leading causes of death in Delaware in 2005 were heart

disease, cancer and stroke. Delaware has for many years suffered from a

higher-than-average ranking for cancer incidence and mortality. Although

more recent data indicates that the incidence has improved to just 5 percent

above the national average, Delawareans still die of cancer at a rate that is

9 percent above the national average.!

his data is alarming; closer exami-

nation also shows significant health

disparities based on race and eco-

nomic status, largely due to lack of
access to care and insurance. A study
of Delaware’s cancer registry by Wilm-
ington’s News Journal concluded that
“late diagnosis and lower surgery rates
occurred more frequently among those
who lived in poor areas.” Delawareans’
life expectancies still show a significant
link to race: life expectancies for people
born in 2005 were 75.7 years for white
males but 71.3 for black males, and

81.1 years for white females but 76.6 for
black females.?

Diabetes is another critical health is-
sue in Delaware, as it is the sixth-leading
cause of death. According to the CDC,
diabetes accounts for approximately
210 deaths in Delaware per year. Dia-
betes mortality was 2.7 times higher for
African Americans than for whites.*

Many other indicators also demon-
strate the magnitude of health dispari-
ties in Delaware. African Americans
experience HIV infection/AIDS death
at a rate that is 15.56 times higher than




whites. The African American homicide
rate is 3.94 times higher than among
whites, and African Americans are hos-
pitalized for treatment of asthma 2.93
times more often than whites.5 Dela-
ware’s infant mortality rate for the five-
year period of 2001-2005 was 17.1 per-
cent for African Americans, compared
to 6.8 percent for whites.®

Available data on health disparities
among Hispanics from the Delaware
Health Statistics Center shows can-
cer and heart disease as leading causes
of death, with cancer being slightly
higher. AIDS is the fourth-leading
cause of death for Hispanics in
Delaware.” Although nationally the
diabetes death rate for Hispanics is
higher than white non-Hispanics,
Delaware’s diabetes death rate is
slightly lower.® Inpatient hospital-
ization rate for diabetes is about 1.7
times higher than the national aver-
age for Delaware Hispanics.’

Westside Family Healthcare has
spent the last 20 years addressing
the issues of health disparities and
lack of access to primary health care
among Delaware’s disadvantaged
populations. Westside is a Com-
munity Health Center, or CHC,
meaning that it provides care to
underserved populations and areas
regardless of the patients’ ability to
pay for treatment. Westside provides a
“medical home” for patients who might

otherwise go without preventive care
and who would rely on hospital emer-
gency rooms for treatment of both mi-
nor and chronic illnesses. Westside’s
three health centers in New Castle
County served 15,672 users in 2007.
That year, 89 percent of Westside’s pa-
tients’ incomes were at or below 200
percent of poverty, nearly 52 percent
were uninsured and 34 percent received
Medicaid benefits.

Westside offers a comprehensive ar-
ray of services including family medical
care for men, women and children of all
ages; women’s health services such as
prenatal care and maternity care, family

planning, gynecological care and pre-
conceptual care; disease management
and prevention for chronic diseases such
as diabetes, cardiovascular disease and
cancer; adolescent health services; full-
service dental care; mental health care;
podiatry care; diabetic ophthalmology
care; 24-hour primary care with an ob-
stetrics physician on call; and pediatric
and adult preventative immunizations.
Support services include a low-cost
prescription program, laboratory servic-
es; financial aid services including Med-
icaid, Medicare and sliding fee scale

Westside has grown
dramatically since
its beginnings 20

years ago in a small
storefront location
at the Adams Four
Shopping Center.

enrollment assistance and Community
Health Access Program enrollment;
bilingual services in English and Span-
ish with a language line interpreter ser-
vice for other languages; certified dia-
betes education services; nutrition edu-
cation; community outreach activities;
and targeted health education classes.
Westside collaborates with a number of
community provider partners for addi-
tional specialty and support services.
Westside has grown dramatically
since its beginnings 20 years ago in a
small storefront location at the Adams
Four Shopping Center on Fourth Street
in Wilmington. Westside obtaiaed full
Federally Qualified Health Center
(FQHC) status in 1994, and in 1998
completed its first major relocation and

expansion project with its move from
Adams Four to the first of its three cur-
rent locations, 1802 W. Fourth St. In
2000, Westside obtained Joint Com-
mission (JACHO) certification, and in
2002, it expanded its physical facili-
ties again and began providing men-
tal health and dental care services. Its
patient population grew to 5,700. In
2003, with the assistance of its first Sec-
tion 330 Expanded Medical Capacity
grant, Westside opened its first satellite
office, the Wilmington Hospital Annex
site, at 1400 Washington St. In 2004,
Westside opened its second satellite
office in Brookside Plaza in Newark
with the assistance of funding from
the Delaware Health Care Commis-
sion and the Community Redevel-
opment Fund. Westside also received
the National Health Service Corps
Award for Excellence. By the end of
2004, Westside’s patient base had
grown to 11,805, and it had a staff
of 62. In 2006, Westside completed
a new facility in northeast Wilming-
ton, and relocated the Annex Site to
that location, 908-B E. 16th St.
The strong demand for affordable
primary medical care in Westside’s
service area has led to its becom-
ing the largest FQHC in the State
of Delaware.!® FQHCs are public
and private non-profit health care
providers that satisfy certain Medicare
and Medicaid requirements and that

receive funding under Section 330 of
the federal Public Health Service Act.
Section 330 grants, administered by the
federal Health Resources and Services
Administration, assist FQHCs with
operating costs and also enable them
to serve more patients by creating new
health care access points, expanding
their medical capacity, increasing the
types of services they provide, planning
for future growth and implementing
health information technologies. FQH-
Cs also rely on revenues from several
other sources, including reimbursement
for services from Medicaid, Medicare,
the State Children’s Health Insurance
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Program and private medical
insurance; self-payments by
patients; state and local gov-
ernment grants; charitable
foundation grants; donations
from supporters; and their
own fundraising and financ-
ing efforts. On average, only
about 22 percent of FQHC
revenue comes from Section
330 grants.!

CHCs were initially
launched as part of the 1965
federal War on Poverty campaign in
response to tremendous health dis-
parities noted among migrants and
impoverished African Americans in
the Mississippi delta. CHC founders
aligned their efforts with those of the
civil rights movement and developed a
unique model for health care, target-
ing poor communities and eliminating

financial barriers to access. Their vision

Northm:t Ribbon Cuttmg

members be patients them-
selves. By establishing primary
care medical practices in poor
communities, speaking a vari-
ety of languages, understand-
ing the culture and daily lives
of the patients they serve and
providing a sliding fee sched-
ule that enables all people to
access care, CHCs attempted
(and attempt) to reduce racial

included comprehensive, high-quality
medical care, patient-driven programs
and culturally based patient education.
The CHC movement’s core principles
included an emphasis on empowering
the community where the CHC resided
and encouraging community participa-
tion in decision-making for the CHC.
This was accomplished by requiring
that the majority of the CHC’s board

and ethnic disparities in med-

ical outcomes by providing

affordable medical care to those who
would otherwise go without.

The

steadily since its beginnings 40 years

CHC program has grown

ago. The nation’s CHCs are gradually
realizing their goal of increasing access
to care for our most vulnerable com-
munities. CHCs currently serve more
than 17 million patients nationwide,
according to the National Association
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of Community Heath Cen-
ters. The household income
of more than 90 percent of
these patients is at or below
200 percent of the federal
poverty line and two-thirds
are racial or ethnic minori-
ties. On average, 40 percent
are uninsured.!?

Studies have shown that
federal funding for CHCs is

money well spent. The U.S. Brookside Ribbon Cuttmg

Office of Management and

Budget has recognized the FQHC
program as among the most effective
and efficiently run federal government
programs.’? Several studies report that
CHCs save the Medicaid program at
least 30 percent in annual spending due
to reduced specialty care expenditures
and fewer hospital admissions.”® In ad-
dition to being financially efficient,
CHCs across the country are demon-

strating better clinical outcomes and
reductions in health disparities among
the poor and minorities. According to
a recent study, expanding the reach of
CHCs will help eliminate primary care
health disparities facing minority racial
and ethnic groups.

In Delaware, CHC penetration has
increased significantly over the past de-
cade, due in part to the efforts of the

Bush administration to ex-
pand the reach of health cen-
ters in areas of need, but also
due to a local commitment
to do the same in Delaware.
Between 2000 and 2003,
FQHCs in Delaware collec-
tively reported an increase
from 39,121 patient encoun-
ters and 10,894 patients to
57,116 encounters and 18,191
patients.!® During this period,
Westside, Delaware’s largest
CHC, posted the highest gains, increas-
ing the number of center users by 107
percent and the number of encounters
by 85 percent. Projections for 2008 in-
dicate that Westside will serve 18,285
patients through 77,843 patient visits,
which will constitute nearly a 30 percent
increase in patient visits from 2007.

Westside has experienced a steady in-
crease in its share of uninsured patients,
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reflecting current statewide trends. Ac-
cording to the U.S. Census, Delaware’s
Hispanic, African-American, Native
American and recent immigrant popu-
lations are more likely to be uninsured,
and according to an analysis released
in December 2006 by the University
of Delaware’s Center for Applied De-
mography and Survey Research, the
state’s share of uninsured individuals
grew to an annual average of 12.7 per-
cent for the 2004-2006 period, up from
11.6 percent in the 2003-2005 period.
An average of one in eight, or roughly
105,000 Delawareans, were uninsured
during the three-year moving average
period of 2004-2006, which is a sub-
stantial increase from the 95,000 un-
insured from the previous three-year
average.

In 2006, Westside served 5,324 un-
insured patients (38 percent of the to-
tal patient population) through 17,018
patient visits. In 2007, Westside served
8,139 uninsured patients (approximate-
ly 52 percent of the total patient popu-
lation) through 25,215 patient visits,
which is a 53 percent increase in unin-
sured patients and 48 percent increase
in encounters from 2006 to 2007.
Westside’s dramatic growth has been
achieved through increased federal,
state, corporate and individual support
for expanded sites at two locations in
Wilmington and one in Newark, as well
as a commitment by Westside’s board of
directors to expand the agency’s reach
to other underserved communities in

New Castle County. Westside’s growth
is also a strong indicator of our com-
munity’s continued need for affordable
quality health care services, especially
among uninsured and underinsured
residents.

Access is of foremost importance in
providing medical care to underserved
populations. Access is aided by locating
CHC facilities in underserved commu-
nities, expanding hours into evenings
and weekends to meet the needs of
working patients, providing compre-
hensive “one-stop shopping” and “en-
abling™ services, offering a sliding fee
scale discount to the low-income unin-
sured and providing culturally compe-
tent and linguistically appropriate care.

CHC practices cannot, however,
stand alone. Primary care health out-
comes cannot be achieved without sup-
portive and ancillary services. The most
difficult challenge for CHC:s is to iden-
tify partners who are willing to provide
access to these services for both insured
and uninsured patients in a culturally
competent and compassionate manner.
Westside has formed key partnerships
with important health care and com-
munity allies. Such partners include the
Delaware Division of Public Health and
Christiana Care Health Services, and a
number of caring specialists who have
given their time and services freely to
our patients. These collaborative part-
nerships must continue to expand and
develop formally to ensure that the pa-
tients receive the necessary pharmacy,
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laboratory, radiology and specialty care
services needed to complete their care.

Westside is also proud to be the first
CHC in Delaware to enter into a Medi-
cal Legal Partnership with the Commu-
nity Legal Aid Society, Inc. (CLASI).
The partnership was born when CLASI
and the Delaware Academy of Pediatrics
approached Westside in summer 2007.
The goal is to identify patients whose
medical condition is either caused or
exacerbated by factors that can be al-
leviated through legal action, such as
substandard rental housing, disability
discrimination or inappropriate restric-
tions to insurance access. Through this
partnership, Westside physicians have
begun to identify and refer patients
for assistance. As a result of this novel
initiative, many other physicians and
health care organizations are joining in
partnership with CLASI to implement
similar efforts.

As Westside approachesits 20th anni-
versary, its work within the community
will continue to expand. The number of
uninsured individuals continues to rise
and Westside will continue to work to
meet their needs. As CHCs continue to
expand their reach nationally, Westside
will maintain its commitment to con-
tinue the proud legacy of CHCs. Please
join Westside in “Celebrating 20 Years
of Treating You Well!” To learn more
about Westside Family Healthcare go
to www.westsidehealth.org. ¢
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The
Evolution of

Hospital!

The pricing of
hospital care for
the uninsured has
evolved to a degree
unimagined by an
earlier generation.
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What happens when someone without health insurance goes to a hospital

in Delaware? Unfortunately the answer is rather simple. First, they may

have trouble getting admitted if it is not an emergency. However, if they

are admitted, they are likely to get a very large hospital bill. In Delaware,

the average charge for a hospital visit for an uninsured person is likely to be

double what it cost the hospital to provide the care and approximately 80

percent higher than what the typical insurance company pays.! The pricing

of hospital care for the uninsured has evolved to a degree unimagined by an

earlier generation. This essay examines what can be done to assure that the

uninsured pay a reasonable price when they enter a hospital in Delaware.

ifty years ago, the poor and unin-
sured were generally charged the
lowest prices for medical services.
In 1968, a classic article on price
discrimination in medical care ex-
plained why it was rational for health
care providers to charge the highest
prices to the wealthiest people and
to discount the prices that the poor.?
The article included this quote from a

“highly respected surgeon” explaining
his rationale for charging the rich the
highest prices:

“I don’t feel that I am vobbing the
rich becaunse I charge them wmore when
I know that they can well afford it; the
sliding scale is fust as democratic as the
income tax. I operated today upon two
people for the same surgical condition —
one a widow whom I charged $50, the



other a banker whom I charged $250. I
let the widow set her own fee. I chavged
the banker an amount which he probably
carries around in his wallet to entertain
his business friends.”

Fifty years later, the situation is re-
versed and now the poor and uninsured
patient is likely to be charged the high-
est price. This article focuses on the
hospital industry, simply because there
is better cross-sectional and longitu-
dinal data on hospitals, and because
most of the litigation and legisla-
tive discussion involves hospitals.
However, it is also likely that the
poor and uninsured are also being
charged higher prices by physicians
and other health care providers.

From soak the rich
to soak the poor

In 1968, most hospitals' used a
charge master file to bill patients
and most insurers paid based on the
rates in the charge master file. The
charge master file listed all of the
services the hospital could possibly
provide for the patient. The hospi-
tal’s total charge was determined
by multiplying the item’s price ac-
cording to this charge master file by
the number of units received. For

example, if the hospital charged
$100 per day for room and board and
the person remained in the hospital for
four days, the room and board charge
would be $400. The charge for two
hours in the operating room might be
$50. All the services that the patient
received would be added to this bill to
calculate a total charge.

In 1968, nearly all insurers paid full
charges. However, the situation began
to change as Medicare and Medicaid,
and then the managed care plans and
other insurers, started negotiating dis-
counts. Soon the Medicare and Medic-
aid programs developed their own pay-
ment systems that were not based on
the hospital’s own charges and many
private insurers also developed alter-

native ways to pay hospitals. Hospital
chief financial officers were no longer
able to raise their prices and have ev-
eryone pay the higher charges.

The only people that were expected
to pay full charges were people without
insurance because they did not have
the government or private insurers ne-
gotiating price reductions on their be-
half. As the public and private insurers
negotiated increasingly big discounts,
the hospitals began having financial

As the public and
private insurers
negotiated increasingly
big discounts, the
hospitals began
having financial
problems.

problems and looked for a source of
increased revenues. Many began rais-
ing prices on their charge master file.
Between 1984 and 2004, charges in-
creased at twice the rate that costs
increased.?
When hospital charges are
not disclosed to patients

Hospitals in Delaware are not re-
quired to publish the rates in their
charge master file. Markets work when
prices are disclosed and the patient
knows what items he or she is purchas-
ing. This enables the buyer to make an
informed decision. In the case of hospi-
tal services, the patient only learns the
price after the service is delivered and
the bill is presented.

In the case of hospital services, the
situation is even stranger, because the
doctor, not the patient, is generally the
person selecting the items. Patients do
not decide how long they will remain
in the hospital, nor do they decide on
what services they will receive. Market
forces cannot operate when the rele-
vant price information is not disclosed
to the patient, and when the patient
is not the person making the ultimate
decisions.

Hospitals justify
higher charges

Over the years, hospitals have at-
tempted to justify the higher rates
they charge to uninsured patients
in several ways. One common jus-
tification is that the uninsured
patient should have attempted to
negotiate a discount from the hos-
pital in advance. There are, how-
ever, several problems with this
argument. First, price negotiation
is not possible in emergency situ-
ations or during the hospital stay.
Second, many uninsured patients
have difficulty obtaining care from
any hospital and trying to negoti-
ate rate reductions simultaneously
would be problematic.

A second response by hospitals
is that many of the uninsured patients
do not actually pay the bill and that
the hospital has a charity care policy.
In fact, nearly all hospitals have a char-
ity care policy, and the collection rate
from uninsured patients averages only
10 percent. However, there are a num-
ber of problems with this response.
First, hospitals no longer have a federal
obligation requiring them to publicize
the fact that they offer free care. Sec-
ond, many hospitals calculate the value
of their free care at full charges, dra-
matically inflating the value of their
charity care. Even with these over-in-
flated valuations of charity care, many

hospitals are having difficulties meet-

ing the charity care obligations that are
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required under state law.* Finally, many
uninsured patients are subject to ag-
gressive attempts by hospitals and col-
lection agencies, and as a result, medi-
cal expenditures are a major reason why
people declare personal bankruptcy.®

A third response from hospitals is
that they need the money in order to
remain solvent. Most hospitals argue
that they are being squeezed by Medi-
care, Medicaid, managed care and
other insurers who are getting deep
discounts. There are two problems
with this argument. First, the need
to earn a profit is not a justification
for charging the uninsured and self-
pay patients 80 percent more than
what most public and private insur-
ers are paying. Second, the medical
care costs of treating an uninsured
patient are nearly identical to the
costs of treating an insured patient.

A fourth argument is that high
charges are a good negotiating
strategy with managed care plans.
If the managed care plan does not
have a contract with the hospital,
then the managed care plan will
have to pay full charges. The higher
the charges, the greater the incen-
tive the managed care plan has to
sign a contract. However, this ne-
gotiating strategy ignores the fact
that the uninsured patient is expected
to pay these higher charges.

Another argument is that other

hospitals in the same geographic area
are charging similar rates. Often, the
hospitals will argue that because other
hospitals are charging similar rates,
their own rates are justified. The prob-
lem with this argument is that hospital
charges are not set by market forces. Be-
cause the charge master rates are never
published and are not accessible to the
public, it is impossible for the patient
to do any comparison shopping — a key
component of efficient markets.

Options to obtain lower rates

There are a number ways to lower
the rates charged to uninsured patients.
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The most obvious is to provide health
insurance to the uninsured persons in
Delaware. This would dramatically re-
duce the bad debts of hospitals.

A second option is to have all insur-
ers and uninsured patients pay a single
rate. Countries such as Germany and
Japan hold annual negotiations to set
hospital rates. In these meetings, the
insurers and hospitals sit on opposite
sides of the table, with the government
acting as the referee. However, current

Hospitals will argue
that because
other hospitals
are charging similar
rates, their own
rates are justified.

antitrust laws may prohibit this from
occurring in the United States.

Another option is to allow the gov-
ernment to set the rate. In Maryland,
hospital charges are set by the Health
Services Cost Review Commission, a
state regulatory body.® All insurers in
Maryland pay a nearly identical rate,
and the same rate is also charged to
self-pay patients. Different hospitals in
Maryland have different rates based on
their case mix, labor costs and other
factors. As a result of the rate-setting
commission, hospitals in Maryland
have the lowest charge-to-cost ratios
and the lowest gross to net revenue
ratios.

A third option is price transpar-

ency. Under this proposal, each hospi-
tal would be required to actually post
charges. There is federal legislation to
require price transparency, and Presi-
dent George W. Bush and Secretary of
Health and Human Services Michael
Leavitt have made this issue one of the
administration’s top health priorities.”
Unfortunately, there are numerous
problems with price transparency in
the hospital industry. First, a typical
hospital bill contains 10 to 50 items,
but the charge master file contains
an average of 25,000 items. As a re-
sult, the patient will never use most
of the items on the charge master
file. Second, many of the items on
the charge master file are written
in code so that only the hospital
administrators and a few other ex-
perts in the field can interpret their
meanings. If the consumer is going
to shop comparatively, these items
will need to be described in lay-
man’s terms. Third, hospitals are
currently allowed to change their
prices at any time. A patient could
comparatively shop for hospital ser-
vices on Monday and enter the hos-
pital on Tuesday to find that some
of the prices have changed. Finally,
posting prices is unlikely to improve
the bargaining position of the un-

insured person because uninsured
persons are still unlikely to be able
to negotiate discounts with hospitals
even if they know the prices of nearby
hospitals.

Instead of requiring hospitals to post
charge master file rates, another possi-
bility is to allow hospitals to charge a
certain percentage above what Medicare
or some other insurer pays. Hospitals
could advertise that what they charge
is 10 or 30 percent above the Medicare
rate. This would satisfy the price trans-
parency requirements because patients
would only have to compare one price.
It would, however, require hospitals to
set rates for the uninsured using the
Medicare payment system.?
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A fourth option is to establish a
maximum rate that can be charged to
uninsured patients. There are a number
of ways that this rate could be estab-
lished. Three possible ways to set the
rate are to have the hospital voluntarily
set the rate; have the rate determined by
the courts; or have the rate determined
legislatively. Each of these options has
advantages and disadvantages.

One option is to have hospitals
voluntarily lower their charges to the
uninsured and other self-pay patients.
Until recently, many hospital lawyers
advised the hospitals that giving dis-
counts would violate Medicare rules.
This was clarified by the inspector gen-
eral of the U.S. Department of Health
and Human Services and hospitals now
can provide discounts to the unin-
sured. On April 29, 2006, the Board
of Trustees of the American Hospital
Association (AHA) approved a set of
policies to lower the rates to poor un-
insured people.®

Unfortunately, previous voluntary
efforts by the hospital industry to con-
trol prices have not proven to be suc-
cessful.!® Also, more than 60 court cas-
es challenging hospital rates paid by the
uninsured are still ongoing, with some
hospitals continuing to be unwilling to
lower their rates to the uninsured in
spite of the AHA guidelines.

Currently, this issue is being liti-
gated. In one of the first cases, Peggy
Smallwood vs. Columbia HCA!, class
certification was not granted, so the
case did not proceed. Obtaining class
certification turns out to be the ma-
jor hurdle to overcome. It requires the
class action lawyers for the uninsured
to prove that indeed there is a class,
and that the class has certain character-
istics in common.!? Recently, however,
several courts have granted class certi-
fication and when class certification is
granted, it is common for the hospitals
to settle.!* Hospital chief executive of-
ficers and boards of directors do not
want to justify to the public why they
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are charging the uninsured much high-
er rates than the insured population.

A third possibility is for states to
pass legislation determining a maxi-
mum rate that the hospital could
charge. In 2004, I proposed in Con-
gress that the maximum that a hospital
could charge is the price that Medicare
pays plus 25 percent.!* The methodol-
ogy is based on four principles. First,
the payment rate should not interfere
with the marketplace. Second, the pay-
ment rate should be above what most
managed care plans and private insur-
ers are paying hospitals. Third, the pay-
ment method should be transparent to
the patient. Fourth, the system should
be easy for the hospital to administer.
The rate of Medicare plus 25 percent is
derived by using the costs at a typical
hospital and adding a 25 percent allow-
ance for profit.

Conclusion

A three-step approach is recom-
mended to lower the rates for the un-
insured patients. First, hospitals should
be encouraged to follow the Ameri-
can Hospital Association’s guidelines.
Some hospitals may not choose to fol-
low the American Hospital Association
guidelines for a variety of reasons. In
this case, it is likely that lawsuits to
force them to charge reasonable rates
will continue. A third option is to have
the states legislate a maximum amount
that hospitals can charge. This may be
an option if hospitals do not follow
the voluntary guidelines and the court
proceedings become too onerous. ¢
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