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Teresa A. Cheek
EDITOR’S NOTE

Everyone knows that the Patient Protection and Affordable 
Care Act of 2010 (“PPACA”) has been controversial, but last 
year the Supreme Court upheld the constitutionality of most 
of the PPACA in National Federation of Independent Business 
v. Sebelius, 132 S. Ct. 2566 (2012), repeated efforts to repeal 
the PPACA have failed, and the government and the public 
are now focusing on implementation.

I’m happy about that. The PPACA will expand access to 
healthcare and the Congressional Budget Office has projected 
that it will reduce Medicare costs and the deficit. As of January 
1, 2014, insurers will not be permitted to discriminate based 
on gender or pre-existing medical conditions or impose 
annual spending caps in health insurance policies.

Medicaid coverage and funding are being expanded and 
tax credits will be available for small businesses to help them 
offer insurance to their employees. Our articles in this issue 
look into additional aspects of the PPACA.

Bettina Tweardy Riveros gives us a view from inside the 
Governor’s office of Delaware’s preparations for the next 
phase of implementation of the PPACA, including the 
design and creation of Delaware’s health care exchange and 
development of an innovative plan to reform its health system 
payment and service delivery models.

Sarah Noonan Davis explains how community health 

centers fit into the healthcare reform picture. The federal 
community health center program has received bipartisan 
support because it helps reduce overall healthcare costs by 
making quality primary care readily available to low-income 
people.

Nathan Trexler points out that the PPACA includes many 
new provisions relating to the prevention, detection, and 
punishment of fraud and abuse in Medicare, Medicaid, and 
other federal health care programs.

Dr. Stephen J. Kushner explains some areas in which many 
physicians wish the PPACA had gone farther, to deal with 
ongoing issues with Medicare payments, medical malpractice 
liability, and the need to expand the physician workforce.

Kent Evans describes the effects of the PPACA on 
employers who are (or are not) providing healthcare insurance 
benefits to their employees.  

Finally, our Of Counsel feature profiles Sheldon N. Sandler, 
my mentor in my former life at Young Conaway Stargatt & 
Taylor. He was and is an inspiration. I wish I had had the 
space to say more.
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FEATURE
Bettina Tweardy Riveros

On March 23, 2010, President Barack Obama signed into law the Patient Pro-

tection and Affordable Care Act (“PPACA”), a bill designed to expand access 

to affordable health care for millions of Americans.

   The PPACA 
 in Delaware: Expanded Access  
		           and New Delivery Models

T
he State of Delaware, through the 
Delaware Health Care Commis-
sion, has worked in collaboration 
with stakeholders throughout Dela-

ware since January 2011 to implement 
the requirements of the PPACA, to sup-
port exciting innovations in the health 
care arena, and to enable the transfor-
mation required to improve health, sup-
port access to quality health care, and 
lower costs.

Addressing health care transforma-
tion presents a particularly complex pub-
lic policy issue. This is an exciting — and 
fluid — arena in which both agility and 
a focused strategy are prerequisites to  
success. Access, quality, and costs remain 
the magic triad for health policy, often 
complicated by a multitude of practical 
concerns and consumer realities.

Health insurance exchanges, health 
information technology, data and 
analytics, care coordination, medical 
homes, accountable care organizations, 
evidence-based medicine, consumer 
transparency, workforce development, 
value-based purchasing — these popu-
lar terms and competing demands can 
swirl in and around the maze of issues 
that must be addressed as part of a com-
prehensive health care strategy.

The critical issue, however, is to keep 
the patient at the center of the discus-
sion and to provide quality affordable 
care and support to enable the best 
health outcomes for each patient.

Access to health services invokes is-
sues of costs and coverage, via employer-
sponsored or individual health insurance 
policies, or public programs including 

With implementation  

of Delaware’s  

Health Insurance  

Exchange just  

around the corner,  

the First State is on  

the cutting edge  

of innovation.
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Medicaid, the Children’s Health Insur-
ance Program (“CHIP”), and Medicare 
coverage.

For those seeking health insurance 
on the individual market, the denial rate 
in Delaware is approximately 30 percent. 
The PPACA brings a monumental shift 
to this insurance market with the intro-
duction of guaranteed issue of insurance, 
its individual mandate counterpart, the 
severe limitation of rating factors, and 
the compression of rating bands.

Health Insurance Marketplace
Perhaps the most apparent change 

will be the First State’s Health Mar-
ketplace — a new insurance market-
place supported by the PPACA under 
the state-federal partnership exchange 
model. This exchange marketplace will 
enable individual consumers to access 
an online portal, easily compare health 
policies at tiered price points, explore el-
igibility for Medicaid, identify available 
federal subsidies available for defined 
income levels, consider the healthcare 
providers that will be available for each 
plan, and enroll in coverage.

Delaware has been a national leader 
in implementing the PPACA’s require-
ments for a health insurance exchange. 
The state-federal partnership exchange 
model was first put forward by the U.S. 
Department of Health and Human  
Services in September 2011. This model 
permits Delaware to partner with the 
federal government in administering 
the state’s health insurance exchange 
marketplace, with the ultimate goal of 
making quality health care and coverage 
affordable and accessible to all Delawar-
eans.

As of October 1, 2013, Delawareans 
should be able to utilize the federal ex-
change portal to enroll in a health insur-
ance plan with coverage beginning on 
January 1, 2014. As a partnership ex-
change state, however, Delaware will be 
recommending plans for certification, 
evaluating plans under state certification 
standards and administering programs 
to help consumers understand their cov-
erage options.

Delaware is a state of neighbors, and 
this model provides operational effi-
ciency and financial stability while per-

strategy, defined as payment reforms in-
tended to result in improved health care 
outcomes. In establishing state certifica-
tion standards for exchange health plans, 
Delaware is requiring health insurance 
issuers to participate in a coordinated 
quality improvement workgroup and in 
innovation initiatives. These efforts are 
intended to standardize plan strategies, 
to maximize their alignment with state 
public health goals, and reduce the bur-
den on providers by streamlining perfor-
mance benchmarks.

Delaware views its relationship with 
health insurance plan carriers that sell 
on the exchange marketplace as criti-
cal to the shared long-term objectives 
of reducing costs and improving health 
outcomes. Central to this initiative is 
Delaware’s Health Information Ex-
change (“HIE”) technology infrastruc-
ture, the Delaware Health Information 
Network (“DHIN”). The DHIN was a 
vision ahead of its time that became law 
in 1997 due to the leadership of former 
Governor of Delaware, Senator Thomas 
R. Carper, and the Delaware General 
Assembly, and it continues to advance 
through the strong support of Governor 
Jack A. Markell.

The DHIN technology foundation is 
a statewide HIE that supports the ag-
gregation of health information from 
disparate health care providers, enabling 
true coordination of patient care to 
achieve the best possible outcomes, re-
ducing duplication of services and sup-
porting a broadened use of “medical 
homes,” which are advanced primary 
care practices.

In addition to improving care, the 
DHIN provides the foundation for in-
novation, population health research, 
new outcomes-based payment models, 
and a cost and claims database that can 
ultimately support reduced health care 
costs.

The state-federal partnership ex-
change provides an opportunity to en-
sure continued support and utilization 
of the DHIN infrastructure via the state 
certification requirements.

Delaware has been working closely 
with the U.S. Department of Health 
and Human Services (“HHS”) and with 

mitting the state to evaluate insurance 
plans, set state certification require-
ments and advise consumers in ways 
that are most responsive to local needs.

Delaware began its planning for the 
health insurance exchange by complet-
ing a comprehensive feasibility study 
to determine the optimal approach to 
meet the state’s needs. The study’s fi-
nancial analysis raised concerns about 
the financial sustainability of a state-
based exchange in light of Delaware’s 
small population. The cost of operat-
ing a state-based exchange, including a 
state-specific eligibility and enrollment 
system and call center, had the potential 
to significantly impact premium costs 
for consumers.

The state-federal partnership model 
provides the best opportunity to achieve 
the goals of keeping the cost of health 
plans as low as possible while still giving 
Delaware influence over plan certifica-
tion and consumer assistance standards. 
Delaware has worked closely with the 
U.S. Department of Health and Human 
Services in creating and supporting the 
partnership exchange model for the in-
surance marketplace and has served as a 
national leader in that model.

Ensuring a voice in setting the state 
certification standards for the insurance 
plans to be sold in the exchange market-
place, known as qualified health plans 
(“QHPs”), gives Delaware the oppor-
tunity to leverage the exchange to pro-
mote state health policy goals.

Supporting innovation in the health 
care arena demands integration of state 
activity across multiple initiatives: en-
suring access through the exchange 
marketplace, Medicaid and CHIP pro-
grams; sustaining Delaware’s innovative 
technology and health information ex-
change infrastructure; supporting Dela-
ware’s federally qualified health centers 
as a critical component of the health 
care delivery system; enabling quality 
and population health goals; supporting 
workforce development; and advancing 
critical cost containment and payment 
reform initiatives. 

For example, the PPACA requires 
health plans sold via the exchange mar-
ketplace to adopt a quality improvement 
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the Center for Consumer Information 
and Oversight (“CCIIO”) to design 
Delaware’s exchange marketplace. In 
December 2012, Delaware became the 
first state HHS conditionally approved 
to operate a state-federal partnership ex-
change, with open enrollment expected 
to begin on October 1, 2013, for plan 
coverage starting on January 1, 2014.

Benefit Plans
Delaware already has completed a 

number of key milestones necessary to 
establish its exchange marketplace. Un-
der the PPACA, each individual and 
small group market plan must cover 
a defined list of benefits, with specific 
coverage details defined in a benchmark 
“essential health benefits” plan.

The Delaware Health Care Commis-
sion defined the essential health benefits 
package by selecting a benchmark plan 
last September and finalized state-spe-
cific criteria for certifying the QHPs last 
November. In December, the Delaware 
Department of Insurance published 
a bulletin documenting certification  
standards and setting a certification 
timeline.

The Delaware Department of Insur-
ance has established an internal poli-
cies and procedures manual providing 
staff with an understanding of the role 
they will play in plan certification. De-
partment of Insurance staff members 
are also working with technical staff at 
the National Association of Insurance 
Commissioners (NAIC) to customize 
the software that health plan issuers will 
use to submit their plan information for 
state review.

Delaware is poised to review and 
certify plans by late July and expects to 
be ready to transmit approved plan in-
formation for upload to the federal ex-
change portal in time to support open 
enrollment on October 1, 2013.

The health insurance plans Delaware 
will send to the federal portal will reflect 
local decisions made in Delaware. For 
example, the definition of the scope of 
services to be covered, known as the “es-
sential health benefits,” will be consis-
tent with one of the largest small group 
plans in the state, and the state certifi-
cation standards will reflect Delaware’s 

comprehensive health care strategy.

Marketplace Assisters
In preparation for consumer assis-

tance activities, Delaware has released a 
Request for Proposal to contract with a 
wide variety of organizations to serve as 
Delaware Marketplace Assisters (MPAs). 
MPAs will be the main outreach arm 
into the communities they serve, act-
ing as the first point of contact for the 
majority of consumers. The MPAs will 
help Delaware consumers understand 
their enrollment responsibilities and the 
spectrum of coverage options available 
to them.

Delaware’s MPA program reflects 
the close cooperation of state agencies 
in managing exchange administration. 
All MPA entities will be managed by a 
multi-agency organization, consisting of 
the Delaware Department of Insurance 
and the Division of Medicaid and Medi-
cal Assistance (DMMA). The Depart-
ment of Insurance will handle the main 
program management duties associated 
with the MPA program, while DMMA 
will provide support for training and 
will administer MPA entity grants.

At the time of this writing, Delaware 
was on track to select its Marketplace As-
sisters and begin working with selected 
agencies in April to establish programs 
and train staff. Delaware Marketplace 
Assisters will be ready to support Octo-
ber 1 open enrollment.

SHOP Exchange
Supporting Delaware’s consumers 

also means supporting the state’s small 
businesses, and Delaware’s business 
community overall, in understanding 
the requirements of the Affordable Care 
Act and minimizing disruption to cur-
rent insurance.

For Delaware’s small employers, the 
Small Business Health Options Pro-
gram, known as the SHOP Exchange, 
provides an opportunity to help make 
covering employees easier and poten-
tially more affordable. The SHOP is de-
signed to enable small employers to pur-
chase coverage via the exchange and for 
their employees to access the exchange 
and select from plan options their em-
ployers provide.

In Delaware, the small group market 
is generally well-served by existing dis-
tribution channels, including a private 
exchange-like purchasing option for 
small employers and an active agent and 
broker community. Delaware’s employ-
ers have long relied on agents and bro-
kers to help them find the right plan for 
their business.

Based on the Delaware Health Care 
Commission’s extensive stakeholder 
outreach, the state anticipates that 
agents and brokers will continue to play 
an important role in advising Delaware’s 
small business community. Providing 
information and assistance to this com-
munity also will be a key component of 
Delaware’s consumer outreach strategy.

Assuring Access
Access to health care means more 

than having coverage. True access to 
care requires sufficient capacity in the 
statewide health care provider delivery 
system to meet the demands of Dela-
ware’s population and to support pre-
vention and wellness, as well as acute 
care needs.

As health care consumers, Delawar-
eans should be able to actually access 
the care they and their families need, 
whether they live in Newport, Camden 
or western Sussex County. They need 
to be able to find a child mental health 
provider, secure a dental appointment, 
or establish a primary care relationship 
that supports prevention and chronic 

In preparation for 
consumer assistance 

activities, Delaware has 
proposed to contract 
with a wide variety 
of organizations to 
serve as Delaware 

Marketplace Assisters 
(MPAs). 
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disease management.
Currently, Delaware is officially des-

ignated by the federal government as a 
“Health Professional Shortage Area” 
in several critical need areas, includ-
ing mental health, primary care, and 
dental services. Specifically, Delaware 
has a shortage of at least four psychia-
trists, seven primary care providers and 
31 dentists statewide, according to the 
U.S. Department of Health and Human 
Services’ Health Resources and Services 
Administration.

Added to the complexity of our pres-
ent and future needs is our state’s de-
mographic profile. Delaware’s popula-
tion is aging and has a high incidence of 
chronic disease and significant risk fac-
tors, including two-thirds of all adults 
being classified as overweight or obese.

Proactive management of chronic 
diseases, aggressive prevention and early 
detection initiatives, population health 
programs, and environmental supports 
for healthy lifestyles are all critical com-
ponents of a comprehensive strategy. As 
a state we already have made significant 
progress, as evidenced by the substan-
tial investment in the Walkable Bikeable 
Delaware project, and these initiatives 
will be critically important as we move 
forward together.

Delaware also must plan to grow 
the health care workforce to support 
future health care needs. Developing 
our state’s present and future workforce 
— growing and recruiting primary care 
providers, behavioral health specialists, 
and dental providers — is a critical ini-
tiative the Delaware Health Care Com-
mission began to address in 2012 and 
will continue to address as a component 
of a statewide strategic plan.

State Health Care Innovation Plan
In September 2012, the State of 

Delaware sought model design funding 
from the Center for Medicare and Med-
icaid Innovation (CMMI) to develop a 
comprehensive State Health Care Inno-
vation Plan. This Plan would transform 
Delaware’s health system with new pay-
ment and service delivery models, ready 
to test in 2013, delivering improved 
health and health care for Delawareans, 
and reducing health care costs.

In February 2013, CMMI selected 
Delaware as a model design grant re-
cipient with funding to support the de-
velopment of the State Health Care In-
novation Plan. With this model design 
funding, Delaware will work to acceler-
ate the adoption of payment and service 
delivery models across public and private 
payers; extend the technology base for 
care coordination and outcomes-based 
payment models; and integrate work-
force development and behavioral health 
and public health initiatives. As a micro-
cosm of the nation, Delaware’s transfor-
mation can serve as a scalable model for 
America.

Delaware has the foundation and sup-
port for transformation, including: (1) a 
population and health care landscape in 
which the models can impact nearly 80 
percent of residents; (2) advanced health 
information technology infrastructure 
to support care coordination and val-
ue-based purchasing; (3) data analytics 
sophistication; (4) health policy leader-
ship, innovation, and experience; (5) 
educational alliances supporting work-
force transformation; (6) broad support 
from stakeholders, including nearly 60 
letters of participation, and a tested en-
gagement strategy; and (7) strong state 
and private payer relationships.

Participants include all the state’s 
hospital systems, our state’s two current 
CMMI innovation grantees (Christiana 

Care Health System and A.I. duPont/
Nemours), the Delaware Health Scienc-
es Alliance, Highmark Blue Cross Blue 
Shield of Delaware, the Health Care As-
sociation, the Medical Society of Dela-
ware, and many others.

The model design process will occur 
in six key areas: (1) payment reform; (2) 
health care delivery system transforma-
tion; (3) enhanced health data collection 
and analytic capacity; (4) health policy 
and purchasing redesign and alignment; 
(5) workforce transformation; and (6) 
population-based approaches to health 
promotion, including behavioral health. 
Working groups will move forward in 
parallel with supporting technical assis-
tance and expertise. A leadership team 
will provide strategic integration across 
work streams.

Each work stream will be critical to 
developing a sustainable, affordable, and 
self-reinforcing system of health. Creat-
ing new payment models that focus on 
value and outcomes, rather than simply 
fee-for-service, is one component of a 
comprehensive health system transfor-
mation plan that recognizes the need 
for:

•	A work force that is capable of de-
livering care more efficiently and ef-
fectively; 
•	A streamlined population health 
data system; 
•	Data and analytics that improve 
care coordination, drive quality im-
provements, support research, im-
prove consumer transparency, sup-
port new payment models, and re-
duce duplication of services;
•	Alignment of public health care 
purchasing strategies across state 
agencies; 
•	Active involvement and support 
from the business community and 
commercial insurers; and 
•	A broader population-based ap-
proach to health and wellness, in-
cluding integration of behavioral 
health services. 
Together, the work streams comprise 

a common platform and overarching 
strategic approach that Delaware will be 
prepared to test in 2013.

Delaware’s commitment to access to  

(See EXPANDED ACCESS on page 27).
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For nearly 50 years, federally qualified health centers (FQHCs), also known 

as “community health centers,” have served as the “safety net” provider of 

critical primary healthcare services, caring for the poorest and most medically 

underserved communities across our nation.

C
ommunity health centers were ini-
tially launched as part of the federal 
“War on Poverty,” initiated in 1965 
in response to tremendous health 

disparities noted in southern commu-
nities, both rural and urban. The com-
munity health center program founders, 
Drs. Jack Geiger and Count Gibson, 
aligned their efforts with those of the 
civil rights movement and developed a 
unique model for health care, target-
ing poor communities and eliminating 
financial barriers to access.

Their vision included comprehensive, 
high-quality medical care, patient-driv-
en programs, and culturally based pa-
tient education. The community health 
center movement’s core principles em-
phasized community empowerment and 

participation in decision-making for the 
organization, accomplished by requir-
ing that the majority of the community 
health center’s board members be pa-
tients themselves.

By establishing primary-care medi-
cal practices in poor communities, em-
ploying staff who speak a variety of lan-
guages, understanding the culture and 
daily lives of the patients they serve, and 
providing a sliding fee schedule, com-
munity health centers work towards the 
elimination of racial and ethnic dispari-
ties in medical outcomes by providing 
affordable medical care to those who 
would otherwise go without.

Community health centers are non-
profit organizations that satisfy certain 
Medicare and Medicaid requirements 

Community health  

centers play  

an important role  

in making healthcare 

reform successful  

and economical.

Sarah Noonan Davis
FEATURE

 Community  
	     Health
	  Centers: On the  
		   	  Frontlines   of   Reform
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EXPANDED ACCESS continued from 

page 11

and receive funding under Section 330 
of the federal Public Health Service Act.

Section 330 grants, administered by 
the U.S. Health Resources and Services 
Administration, help community health 
centers support the cost of care for un-
insured patients, although the grants 
do not fully support the cost of care for 
the uninsured or the supportive social 
services that are also provided at the 
centers. Section 330 grants also enable 
community health centers to serve more 
patients by creating new health care ac-
cess points, expanding their medical 
capacity, increasing the types of ser-
vices they provide, planning for future 
growth, and implementing health infor-
mation technologies.

Community health centers also 
rely on revenues from several other 
sources, including reimbursement for 
services from Medicaid, Medicare, 
the State Children’s Health Insurance 
Program (SCHIP), and private medi-
cal insurance; out-of-pocket payments 
by patients; state and local government 
grants; charitable foundation grants; 
donations from supporters; and their 
own fund-raising and financing efforts. 

The present-day community health 
center program now has more than 
9,000 health center locations serving 
more than 23 million patients annually 
across the nation. Most health center pa-
tients have low incomes, are uninsured 
or publicly insured, and are members of 
racial or ethnic minority groups.

Delaware’s three community health 
center organizations have grown signifi-
cantly over the past 10 years as a result of 
increased demand for affordable quality 
healthcare services. The three organiza-
tions — Westside Family Healthcare, 
Henrietta Johnson Medical Center, and 
La Red Health Center — collectively 
operate 10 health center locations serv-
ing communities statewide.

In 2011, Delaware’s health centers 
cared for nearly 40,000 patients, 39 
percent of whom were uninsured and 
97 percent of whom were living be-
low 200 percent of the federal poverty 
level. Services provided at these centers 
include family medicine, internal medi-
cine, pediatric medicine, obstetrics and 
gynecology, basic dental services, and 

behavioral health care, as well as myriad 
social and support services including 
interpretation for patients with limited 
English proficiency, social work, and nu-
trition counseling.

Services provided at the health centers 
are tailored to meet the unique needs of 
the communities that they serve. These 
CHCs are not only providing critically 
important healthcare services in medi-
cally underserved low-income commu-
nities, they are also acting as economic 
engines, providing stable employment 
and career opportunities for members 
of the communities they serve.

Bi-partisan support for the commu-
nity health center program has fueled 
its growth, particularly over the past 10 
years, due at least in part to the fact that 
the program has been viewed for years 
as a cost-saver by the U.S. Government 
Accountability Office (GAO). Commu-
nity health centers provide one quarter 
of all primary care visits for the nation’s 
low-income population,1 and generate 
$24 billion in annual savings.2

A large contributor to the cost sav-
ings is the reduced use of the hospital 
emergency department (ED); Medicaid 
beneficiaries who rely on health centers 
for routine care are 19 percent less likely 
to use the ED and 11 percent less likely 
to be hospitalized for ambulatory care 
sensitive (ACS) conditions (conditions 
that are potentially preventable, such as 
hypertension) compared to beneficiaries 

relying on other providers.3 Counties 
with federally qualified health centers 
have 25 percent fewer ED visits for ACS 
conditions than those counties without 
such a facility.4  

Another factor that helps community 
health centers reduce healthcare costs is 
the person-centered quality-care model 
that is central to the program. Health 
center patients, who are from tradition-
ally underserved and at-risk populations, 
receive more screening and health promo-
tion services than patients of other pro-
viders. The Institute of Medicine (IOM)  
and the GAO have recognized health 
centers as models for screening, diagnos-
ing, and managing chronic conditions 
such as diabetes, cardiovascular disease, 
asthma, depression, cancer, and HIV.5 

Community health centers signifi-
cantly reduce the expected lifetime inci-
dence of diabetes complications, includ-
ing blindness, kidney failure, and cer-
tain forms of heart disease, improving 
patients’ quality of life and yielding sig-
nificant savings in health expenditures.6 

These cost-effective outcomes are 
achieved through health centers’ ability 
to successfully coordinate care, imple-
ment evidence-based practices, motivate 
patients to become more actively in-
volved in changing their health-related 
behaviors and receiving necessary care, 
and utilize multiple health professionals 
with varied skills through a multidisci-
plinary team approach.

Team-based models involve physi-
cians, nurse practitioners, physician 
assistants, nurses, social workers, case 
managers, behavioral health specialists,  
dental providers, health educators, out-
reach workers, and others. Research 
shows that coordinated team-based care 
improves patient outcomes7 and reduces 
health disparities.8 

Given their bi-partisan support and 
strong financial and clinical quality 
performance outcomes, it should be no 
surprise that community health cen-
ters were tapped as a main strategy for 
achieving increased access to primary 
and preventative health care through 
the Patient Protection and Affordable 
Care Act (PPACA). Under the PPACA, 
substantial expansion in Medicaid eli-
gibility and premium and cost-sharing 

Section 330 grants, 
administered by the 

U.S. Health Resources 
and Services 

Administration, help 
community health 
centers support 

the cost of care for 
uninsured patients.
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subsidies and the implementation of the 
new insurance exchanges will enable 
more than 30 million Americans to ob-
tain the health insurance they need to 
be able to access primary healthcare.9 

According to the Delaware Health-
care Commission, 50,000 Delawareans 
will become newly insured as a result of 
Medicaid expansion and the state health 
insurance exchange. The demographics 
of the newly insured will shift dramati-
cally from those of the current insured 
cohort. The newly insured will generally 
be less educated, more racially diverse, 
and more than twice as likely to speak 
a primary language other than English.

They also will be more likely to be 
under-employed or unemployed, with 
many crossing back and forth between 
Medicaid, subsidized coverage through 
the health insurance exchange, and lack 
of insurance.10 

Community health centers will play 
an increasingly critical role in providing 
access to primary and preventive health 
care for the newly insured, many of 

whom will have insurance for the first 
time in their lives. As trusted commu-
nity healthcare providers, health centers 
will assist with outreach and enrollment 
activities within the historically under-
served communities where the newly 

insured will live and work.
Despite the expansion of coverage 

provided by the PPACA, there will con-
tinue to be a significant number of un-
insured individuals who will not qualify 
for the Medicaid expansion or state-
based exchanges and who will continue 
to rely on community health centers for 
their care. 

In view of the significant number of 
newly insured expected to result from 
the PPACA, a multifaceted approach 
was taken by its authors to strengthen 
the community health centers program 
and bolster the ability of health centers 
to care for more people, particularly in 
underserved communities.

The PPACA invested $11 billion in 
new funding, spread over a five-year pe-
riod, directly for the community health 
centers program. Of this funding, $9.5 
billion was allocated to enable health 
centers to expand their operational ca-
pacity to serve nearly 20 million new 
patients and to enhance their medical, 
oral, and behavioral health services. The 

Despite the expansion 
of coverage provided 
by the PPACA, there 
will continue to be a 
significant number of 
uninsured individuals 
who will continue to 
rely on community 

health centers.
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other $1.5 billion was allocated for the 
capital that health centers would need 
to expand and improve existing facilities 
and to construct new sites.

The health reform package also in-
cluded $1.5 billion over five years for the 
National Health Service Corps (NHSC),  
a national loan repayment and scholar-
ship program for clinicians who dedicate  
two years to serving in a community-
based site in a high-need Health Profess- 
ional Shortage Area. The NHSC funding 
was intended to support the placement of 
an estimated 15,000 primary care pro-
viders in provider-shortage commun- 
ities; many of them were expected to 
work in community health centers.11 

The availability of the funding al-
located to strengthen the community 
health centers network has been largely 
undermined by the significant federal 
budget cuts to the health centers pro-
gram since 2011, which have prevented 
the vast majority of the planned expan-
sion. Incremental expansion and federal 
investment has occurred nationally, as 
well as locally in Delaware. However, full  
investment, as intended in the PPACA,  
would have supported community 
health centers in achieving necessary 
capacity to provide high-quality, cost-
effective care to the more than 30 mil-
lion newly insured Americans who will 
need a primary-care medical home.

Despite budgetary cuts that have 
resulted in the realignment of PPACA 
funds and adversely affected health cen-
ters’ capacity to serve the newly insured, 
community health centers continue to 
forge forward as leaders in the expan-
sion of the PPACA-supported medical 
home model. The medical-home model 
emphasizes access to care, coordination 
of care, and a partnership between the 
primary care clinician and interdisci-
plinary team, on the one hand, and the 
patient (and where applicable, the pa-
tient’s family), on the other.

Enhanced information technology 
in community health centers, including 
implementation of Electronic Health 
Records (EHR) and collaboration with 
state health information exchanges 
like the Delaware Health Information 
Network (DHIN), have further driven 
community health centers forward in 

an effort to improve clinical outcomes, 
continuity of care, quality and efficiency 
of health care services.

Community health centers are dedi- 
cated to access, ongoing quality improve- 
ment and efficiency, and are widely  
viewed as part of the solution in reform-
ing our nation’s health care system. u

FOOTNOTES

1.	 NACHC analysis of Bureau of Primary 
Health Care, HRSA, DHHS, 2009 Uniform 
Data System (UDS) and AHRQ Medical 
Expenditures Panel Survey, 2008 Tables of 
Expenditures by Health Care Services. Low-
income is defined by 200 percent of Federal 
Poverty Level.

2.	 L. Ku, et al., Strengthening Primary Care 
to Bend the Cost Curve: The Expansion of 
Community Health Centers Through Health 
Reform, Geiger Gibson/RCHN Community 
Health Foundation Collaborative (School 
of Public Health and Health Services at 
The George Washington University), Policy 
Research Brief No. 19 (June 30, 2010).

3.	 M. Falik, et al., Comparative Effectiveness 
of Health Centers as Regular Source of Care, 
29 JOURNAL OF AMBULATORY CARE 
MANAGEMENT 1 (Jan.-Mar. 2006), at 24.
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O
n the face of a seeming overhaul of 
the American health care system, 
the individual mandate and estab-
lishment of insurance exchanges 

remained at the center of debate, but the 
Act contained numerous new provisions 
designed to prevent, detect, and take 
enforcement action against fraud and 
abuse in Medicare, Medicaid, and other 
federal health care programs.

This article describes some of the key 
fraud and abuse provisions of PPACA 
and their impact on health care provid-
ers, from enrollment obligations to key 
changes to the federal anti-kickback 
statute and expansion of False Claims 
Act liability.

Occasionally, reference will be made 
to regulations promulgated by the De-
partment of Health and Human Ser-
vices (“HHS”) pursuant to authority 
granted by PPACA in an effort to help 
clarify some of the general provisions of 
the Act. 

Provider Screening and Disclosure
With the passage of PPACA, the pro-

cess for detecting and preventing fraud 
and abuse begins, for the first time, 
with provider and supplier enrollment. 
Section 6401 of PPACA created a na-
tional pre-enrollment screening process 
for all providers seeking participation in 
Medicare, Medicaid, and the Children’s 
Health Insurance Program (“CHIP”).

FEATURE

Following passage of the Patient Protection and Affordable Care Act (the 

“Act” or “PPACA”), as amended by the Health Care and Education Recon-

ciliation Act of 2010, much of the public’s attention focused on the issues ad-

dressed in the constitutional challenges culminating in the Supreme Court’s 

opinion in National Federation of Independent Business v. Sebelius.1 

The Act generates  
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under existing federal 
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and abuse laws.

Nathan Trexler

   Fraud and  
	    Abuse: Key Provisions  
			     in the PPACA



SPRING 2013 DELAWARE LAWYER 17

For providers and suppliers enrolled 
prior to March 25, 2011, PPACA cre-
ated revalidation of enrollment proce-
dures in order to subject those providers 
and suppliers to the screening process. 

The Secretary of HHS (the “Secre-
tary”) was directed to establish screen-
ing procedures based on the risk of 
fraud, waste, and abuse with respect to 
each category of provider or supplier. 
Under PPACA, the specific screen-
ing procedures include — as the Sec-
retary determines appropriate for each 
category — licensure checks, criminal 
background checks, fingerprinting, and 
unscheduled, unannounced pre-enroll-
ment site visits.

HHS issued a final rule specify-
ing provider/supplier categories of risk 
and corresponding screening require-
ments.2 For example, physicians and 
group practices are considered “limited 
categorical risk,” while newly enrolling 
home-health agencies and durable med-
ical equipment providers are considered 
“high categorical risk.”

Individuals with certain ownership 
interests in high categorical risk entities 
are required to provide fingerprints in 
connection with enrollment screening; 
other individuals are excluded from the 
fingerprinting requirement.

Section 6401 also created increased 
disclosure requirements during the en-
rollment process. Specifically, providers 
and suppliers who submit an enrollment 
application must disclose any current or 
previous affiliation with any provider or 
supplier that has uncollected debt; has 
been subject to a payment suspension; 
has been excluded from participation 
in the federal health care programs; or 
has had its billing privileges denied or 
revoked.

With Section 6401, Congress pro-
vided HHS the tools necessary to bring 
fraud prevention and detection activities 
to the very beginning of provider and 
supplier participation in federal health 
care programs, demonstrating the com-
mitment to make the fight against fraud 
more proactive.
Anti-Kickback Statute 

The federal anti-kickback statute 
(“AKS”) makes it a criminal offense to 
knowingly and willfully offer, pay, so-

licit, or receive any remuneration to in-
duce, or in return for, referrals of items 
or services payable by a federal health 
care program.3  A conviction for an AKS 
violation can result in a fine of not more 
than $25,000, imprisonment for not 
more than five years, or both.

The AKS has several statutory excep-
tions and regulatory safe harbors that 
fully insulate from AKS liability, though 
failure to comply with either does not 
result in a per se violation of the statute. 
Section 6402(f) of PPACA made two 
significant amendments to the AKS, 
potentially expanding liability. 

First, PPACA provides that any claim 
submitted as a result of an AKS viola-
tion shall constitute a false claim for 
purposes of liability under the federal 
False Claims Act (“FCA”). Penalties for 
FCA violations are in addition to the 
specific penalties already provided by 
the AKS, and include a civil penalty 
between $5,000 and $10,000 per false 
claim, plus treble damages.

Prior to the enactment of PPACA, 
the government and whistleblowers re-
lied on the “false certification” theory 
of liability under the FCA, but many 
courts limited liability to instances 
where the defendant expressly certified 
compliance with certain laws or where 
a statute or regulation requires compli-
ance as a condition of payment.4 

After PPACA, these limitations no 

longer exist, and a claim submitted in 
violation of the AKS is necessarily a false 
claim under the FCA.

The second significant amendment 
to the AKS by PPACA essentially over-
ruled the Ninth Circuit’s holding in 
Hanlester v. Shalala, which provided 
that the scienter element of the AKS 
required a showing that the defendant 
knew of the AKS and that the defen-
dant specifically intended to violate the 
law.5 Section 6402(f) amended the 
AKS, such that “a person need not have 
actual knowledge of [the AKS] or spe-
cific intent to commit a violation of [the 
AKS].”
Stark Law

The Physician Self-Referral Law, 
commonly referred to as the Stark Law, 
prohibits a physician from referring cer-
tain designated health services payable 
by Medicare, Medicaid, or other federal 
health care programs, to an entity with 
which the physician or the physician’s 
immediate family member has a finan-
cial relationship.6 

Currently, the statutorily defined 
designated health services (“DHS”) in-
clude: clinical laboratory services; physi-
cal therapy services; occupational thera-
py services; radiology services, including 
ultrasound, MRI and CT scans; radia-
tion therapy services; durable medical 
equipment; parenteral and enteral nutri-
ents; equipment and supplies; prosthet-
ics, orthotics and prosthetic devices and 
supplies; home health services; outpa-
tient prescription drugs; and inpatient 
and outpatient hospital services.

The law not only prohibits the refer-
ral for DHS, but also prohibits the sub-
mission of a claim for DHS provided as 
a result of the prohibited referral. Stark 
is a strict liability law, meaning an ex-
ception must apply to the otherwise 
prohibited conduct.

One such exception to Stark is the 
in-office ancillary services exception.7  
In-office ancillary services are services 
such as diagnostic tests that are pro-
vided on-site by the physician, another 
physician in the same group practice, or 
by someone who is supervised by the 
physician or a group practice physician.  
The exception requires the physicians to 
be organized as a group practice, and to 

Under PPACA, specific 
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satisfy certain key tests related to site-
of-service, billing, and performance of 
services.

Section 6003 of PPACA amends this 
exception by providing the additional 
requirement that a patient referred for 
certain imaging services be informed in 
writing at the time of the referral that 
the patient may obtain such services 
from another provider of such services. 
Furthermore, the referring physician 
must provide the patient with a written 
list of suppliers of such services in the 
area where the patient resides.

Section 6409 of PPACA also called 
for the Secretary to establish a self-dis-
closure protocol for actual or potential 
violations of Stark. The self-disclosure 
protocol was released on September 23, 
2010, and since that time more than 
100 providers have submitted self-dis-
closures. The Centers for Medicare and 
Medicaid Services (“CMS”) publishes 
select settlements regarding self-dis-
closed conduct on its website.

The benefit of the self-disclosure pro-
tocol is that the Secretary is authorized 
to reduce the amount due for violations 
of Stark based on certain factors, includ-
ing the timeliness of a self-disclosure and 
cooperation in providing information 
related to the disclosure.
Overpayment Obligations

One of the most significant expan-
sions of liability stems from Section 
6402(a) of PPACA and the new affirma-
tive obligation upon providers, suppliers, 
and others to report and return overpay-
ments received from federal health care 
programs such as Medicare.

The Act, in a sense, serves to expand 
upon the Fraud Enforcement and Re-
covery Act of 2009, which amended the 
reverse false claim provision of the FCA, 
making the retention of an overpayment 
an obligation under the FCA. Under 
PPACA, “overpayment” is defined as 
“any funds that a person receives or re-
tains under title XVIII or XIX to which 
the person, after applicable reconcilia-
tion, is not entitled.”

Any overpayment must be reported 
to the Secretary or applicable contractor 
by the later of 60 days after the overpay-
ment is identified or the date any corre-
sponding cost report is due, if applicable.

In reporting and returning an over-
payment, the reporting party must no-
tify the Secretary or contractor of the 
reason for the overpayment. The duty 
to report and return an overpayment 
within the required time is considered an 
obligation under the FCA, and, as such, 
the failure to report and return can form 
the basis for FCA liability.

CMS published a proposed rule in 
February 2012 regarding the obligation 
to report and return Medicare overpay-
ments (though not Medicaid or other 
federal health care program overpay-
ments), which if finalized would gener-
ate additional burdens for Medicare pro-
viders and suppliers.8 The proposed rule 
provides that an overpayment is “identi-
fied” if the individual has actual knowl-
edge or if the individual acts in “reckless 
disregard” or “deliberate ignorance” of 
the overpayment.

Essentially, the proposed rule would 
not allow providers and suppliers to ig-
nore information that may indicate that 
an overpayment exists, and CMS pro-
poses that providers must make a “rea-
sonable inquiry” to confirm whether 
or not an overpayment exists, and must 
do so with “all deliberate speed.” Most 
significantly, the proposed rule would 
require individuals to report and return 
any overpayment that is identified within 
10 years from when it was received.

Taken together, these provisions may 
result in a significant burden on provid-

ers to engage in extensive retrospective 
audits in order to satisfy their obliga-
tions to conduct a “reasonable inquiry.” 
The proposed rule generates significant 
concerns regarding the breadth of the 
PPACA obligation, but CMS has not is-
sued a final rule.

Health law attorneys should closely 
monitor the Federal Register for publi-
cation of the final rule in order to advise 
their clients on the scope of the obliga-
tion to report and return overpayments.
Mandatory Compliance Programs

Prior to the enactment of PPACA, 
compliance programs were wholly vol-
untary, though advisable, mechanisms 
to help providers establish policies and 
procedures to conduct their business in 
accordance with federal health care laws. 
Generally, larger entities — and those 
subject to integrity agreements negoti-
ated with the HHS Office of Inspector 
General (“OIG”) as part of the settle-
ment of FCA-related investigations — 
maintained such programs.

However, Section 6401(a) of PPA-
CA has made compliance programs a 
condition of enrollment in Medicare, 
Medicaid, and CHIP for providers of all 
types and sizes. The timeline for imple-
mentation shall be set by the Secretary, 
who was tasked with developing “core 
elements” of the mandatory compliance 
programs by distinct industry category, 
such as hospitals, individual and small-
group physician practices, and hospice 
providers. 

The Secretary has not yet taken ac-
tion to define these elements in regula-
tions, but it is likely that the core ele-
ments will be based on the seven ele-
ments of effective compliance programs 
found in the Federal Sentencing Guide-
lines and the OIG’s published compli-
ance guidance.

Despite the fact that HHS has not 
promulgated regulations establishing an 
effective date for implementing compli-
ance programs, PPACA provides a clear 
statutory directive such that providers 
should begin implementing an effective 
program.

Congress opted to immediately ad-
dress compliance programs for skilled 
nursing facilities (“SNF”) and nurs-
ing facilities (“NF”). Section 6102 of 
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PPACA requires that every SNF and NF 
have a compliance program in operation 
within 36 months after the date of the 
enactment of the Act (i.e., by March 23, 
2013), “that is effective in preventing 
and detecting criminal, civil, and admin-
istrative violations.” The Act identifies 
eight required components of SNF/NF 
compliance programs, including written 
policies and procedures, identification 
of a compliance officer, and employee 
compliance training.

Suspension of Payments
Under Section 6402(h), Medicare 

and Medicaid payments may be sus-
pended upon a “credible allegation of 
fraud” against a provider or supplier. 
Medicare payments may be suspended 
upon such an allegation unless the Sec-
retary determines there is good cause 
not to suspend the payments. Prior to 
suspension, the Secretary shall consult 
with the OIG in deciding whether the 
allegation is credible.

In regard to Medicaid payments, 
PPACA provides that the federal pay-
ment to the States shall not be made 
for services if the State fails to suspend 
payments pending an investigation of 
a credible allegation of fraud, as deter-
mined by the State, unless the State de-
termines there is good cause not to sus-
pend such payments.

HHS promulgated regulations to 
implement and further clarify Section 
6402(h).9 The regulations indicate that 
allegations are credible if they have the 
“indicia of reliability.” The source for 
such allegations may be anonymous 
fraud hotline complaints, claims data 
mining, patterns identified through pro-
vider audits, and law enforcement inves-
tigations.

Further, the regulations define the 
“good cause” exceptions and the process 
governing the suspension of payments. 
A provider need not be given advance 
notice or opportunity to challenge the 
determination prior to the suspension of 
payments.

For providers with a large Medicare 
and/or Medicaid beneficiary patient 
population, suspension of payments 
could have disastrous effects, particularly 
if investigations move slowly.

will increase audit activity for Delaware 
Medicaid providers.
Qui Tam Provisions

The Act also amended key provisions 
of the FCA relating to qui tam — or 
whistleblower — lawsuits, limiting one 
of the most effective arguments for ob-
taining dismissals of such actions. Prior 
to PPACA, the public disclosure bar di-
vested courts of jurisdiction over FCA 
suits brought by a relator (whistleblower 
plaintiff) where the suit was based on al-
legations that were publicly disclosed in 
a criminal, civil, or administrative hear-
ing, in a congressional, administrative, 
or Government Accountability Office 
(“GAO”) report, hearing, audit, or in-
vestigation, or in the news media.

The Supreme Court’s decision in 
Graham County Soil and Water Con-
servation District v. U.S. ex rel. Wilson,10  
expanded the bar to state and local 
sources as well. Prior to PPACA, the re-
lator could survive the public disclosure 
bar, however, if he or she was the “origi-
nal source” of the information.

PPACA, however, significantly limits 
the public disclosure bar. First, it pro-
vides that the government may waive the 
bar even if it clearly applies to the situa-
tion. In other words, the public disclo-
sure bar is no longer a jurisdictional is-
sue for only the court to decide. Second, 
PPACA effectively overruled Graham 
County and explicitly limited the bar to 
only federal sources and news media.

PPACA also significantly amended 
the definition of “original source” of in-
formation. Prior to PPACA, in order for 
the qui tam action to survive the public 
disclosure bar, the relator was required 
to demonstrate he or she was an original 
source of the information by showing 
direct and independent knowledge of 
the allegations beyond the public disclo-
sure of the information.

PPACA amended the definition of 
“original source” such that direct knowl-
edge is no longer required; rather, the 
relator must either (1) provide the infor-
mation prior to the public disclosure or 
(2) have independent knowledge of and 
materially add to the publicly disclosed 
allegations. The standard of whether 

Medicaid Recovery Audits
PPACA continues the expansion of 

audit activities into the Medicaid pro-
gram by establishing the Medicaid Re-
covery Audit Contractor (“RAC”) pro-
gram, modeled after the Medicare RAC 
program, which utilizes auditors paid on 
a contingency basis to identify Medicare 
overpayments and underpayments.

Pursuant to Section 6411(a) of 
PPACA, the RAC program is expand-
ing to Medicaid, and States are required 
to contract with an auditor that will be 
paid a percentage of the funds the RAC 
recovers, the same payment structure 
providers have criticized as promoting 
overly aggressive audits in the Medicare 
program.

States must ensure that there is an 
“adequate process” for providers to 
appeal adverse determinations by the 
RAC, but it is unclear whether current 
state procedures will be deemed ad-
equate. Importantly, the Medicaid RAC 
program does not replace the currently 
operational Medicaid Integrity Program, 
which utilizes Medicaid Integrity Con-
tractors (“MICs”) to identify Medicaid 
overpayments. The MICs are expected 
to coordinate with the RACs to avoid 
duplicative audits.

Nevertheless, with the expansion of 
the RAC program it is clear that the 
addition of another audit contractor 
focusing solely on Medicaid payments (See FRAUD & ABUSE on page 27).

Under Section  
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We live in uncertain and evolving times. Medicine nationally has been affected 

by unprecedented changes and challenges. The implementation of the Patient 

Protection and Affordable Care Act (“PPACA”) stands to change the health care 

landscape forever in this country by adding more than 30 million Americans to 

the ranks of the insured. There are a number of ongoing issues that physicians 

in Delaware and elsewhere agree are not adequately addressed by the PPACA.

Sustainable Growth Rate Formula
First, the PPACA fails to eliminate 

the Medicare Sustainable Growth Rate 
(SGR) formula. Congress enacted the 
SGR in 1997 as a way to try to control 
spending by physicians.1 It attempts to 
ensure that Medicare expenses do not 
exceed annual growth in the Gross Do-
mestic Product (GDP).

For the past 10 years, physicians have 
faced the constant uncertainty of severe 
SGR-induced payment reductions, with 
Congress enacting 15 separate laws 
from 2003 through 2013 to avert addi-
tional SGR-driven cuts to physician fee 

schedules for Medicare beneficiaries.
The SGR has continued to present 

a major barrier to health care delivery 
and payment reforms that could im-
prove the quality of patient care while 
decreasing costs. Now, with practice 
costs continuing to rise and Medicare 
payments for physicians’ services frozen 
for more than a decade, some physicians 
are refusing to see Medicare patients, 
making access to care for the present 45 
million Medicare patients, and the an-
ticipated 60 million Medicare patients 
who will be in the system as of 2021, a 
virtual medical access nightmare.

Although  

Delaware physicians 

have accepted  

universal health care 

coverage as  

a positive step, they  

are still worried.

Stephen J. Kushner,  
D.O., FAAFP
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In addition, the Budget Control Act 
signed into law in 2011 threatens an 
additional 2 percent sequestration cut 
for Medicare provider payments. This 
budget sequestration will only hasten 
reduction in access to care for Medicare 
patients. Physicians want to continue to 
provide high-quality health care to se-
nior Americans who rely on Medicare, 
but it is becoming cost prohibitive. Re-
pealing the SGR is the very first step in 
resolving this problem.

Independent Payment Advisory 
Board

Second, the PPACA created an In-
dependent Payment Advisory Board 
(IPAB) tasked with achieving speci-
fied savings in the Medicare program 
without affecting coverage or quality. 
Fifteen panel members, to be chosen by 
the President, are entrusted with cut-
ting costs and spending through a year-
to-year spending target system, which 
will then be fast-tracked through the 
legislative approval process.

However, the current authority and 
design for the IPAB has raised seri-
ous concerns that it may further re-
duce Medicare payments to physicians 
and exacerbate the problem that the 
SGR created. Unfortunately, there is 
little guarantee that this panel, which 
has limited flexibility and is primarily 
charged with cutting costs and spend-
ing, is at all concerned with high-quali-
ty care or access to care. The absence of 
physician representation on this panel is 
both curious and very concerning.

Medical Malpractice Liability 
Reform

Third, the PPACA has no provisions 
for medical malpractice liability reform. 
Many physicians in practice and in 
training are practicing evidence-based 
medicine not only for the purpose of 
providing high-quality health care, but 
also to reduce the costs of unnecessary 
testing. For those physicians that strug-
gle daily with the burden of practic-
ing defensive medicine, fear of liability 
concerns will continue to be drivers of 
high-cost health care.

The American Medical Association 
supports “provider shield” legislation 
to ensure that practice standards and 

guidelines for health care providers 
established by the PPACA do not lead 
to new causes of action against these  
physicians and other health care profes-
sionals.2 

Safe harbors for the practice of ev-
idence-based medicine would reduce 
the cost of U.S. health care by billions 
of dollars. Safe harbors would also en-
courage physicians to be more prudent 
stewards of the resources available for 
patient care.

Fundamental reform is essential to 
rejuvenating our health care system. 
President Obama has pushed health 
care to center stage with the creation 
of the PPACA and certain provisions in 
the PPACA are favorable and embraced 
by the physician community and oth-
ers. Coverage for youth under their 
family’s health insurance plans to age 
26 and elimination of pre-existing con-
ditions are two such examples.

The PPACA also provides for new 
insurance exchange models through 
which consumers can shop for coverage 
options. States can either partner with 
the government or set up their own ex-
changes. In Delaware, the partnership 
may result in a “win-win” situation in 
which state officials can manage plans 
and consumer education while benefit-
ting from structural and financial sup-
port from the federal government.

Providers anticipate being invited to 
governing boards or marketing groups 

that are established by the state to pro-
tect the interests of patients and devel-
op sound policies and responsible stan-
dards for patient care.

Workforce Issues
Workforce estimates by the Ameri-

can Medical Association predict that 
the U.S. will face a shortage of 62,900 
physicians in 2015 and that the short-
age will increase to 130,600 across all 
specialties by 2025.3 With the PPACA 
calling for expansion of Medicaid cov-
erage and the development of health 
care exchanges, the demand for health 
care services will significantly increase.

As the population continues to age 
and live with chronic diseases, there 
is grave concern that there will be ad-
ditional access to care issues. Medicare 
plays a major role in paying for the 
training of new physicians, but residen-
cy training positions funded by Medi-
care have been capped since the Bal-
anced Budget Act of 1997. Although 
medical school enrollments are expand-
ing to meet future needs, the number 
of Graduate Medical Education (GME) 
positions has lagged behind. As a re-
sult, U.S. medical school graduates will 
exceed the number of slots available to 
them as early as 2015.

Budget sequestration cuts to federal 
funding for GME would be devastat-
ing to physician supply, further eroding 
patients’ access to care.

The PPACA has certainly garnered 
the attention of physicians in Delaware 
and across the nation and is presently 
a work in progress. Repealing the SGR 
and IPAB are necessary measures for 
Congress to accomplish, and then Con-
gress must support legislation to pro-
vide available transition to new Medi-
care physician payment policies that are 
predictable and stable so that physicians 
can prepare for and participate in health 
care reform.

This will allow for growth and ex-
ploration of Patient-Centered Medical 
Home models and Accountable Care Or-
ganizations (physician-led entities pro-
moting quality and efficiency measures).  

(See CONCERNS & UNCERTAINTIES on 
page 27).

As the population 
continues to age  

and live with  
chronic diseases,  

there is grave concern 
that there will be 
additional access  

to care issues.
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One of the major objectives of the Patient Protection and Affordable Care Act 

(“PPACA”) is to reduce the number of uninsured individuals. Several provisions 

promote that goal, including the “Employer Shared Responsibility” (“ESR”) 

payment provisions, sometimes referred to as the “play-or-pay” tax.

Employers are looking 

ahead to changes  

that will become  

effective during and 

after 2013 under  

health care reform.

E. Kent Evans

Interpreting  
 the PPACA: What’s Next  
				    for Employers?

T
he objective of expanding health 
care insurance coverage is also fa-
cilitated by the health insurance 
exchanges created under the law 

and the federal financial assistance made 
available to certain individuals who pur-
chase coverage through the exchanges.
ESR Provisions

Starting on January 1, 2014, “ap-
plicable large employers” — defined as 
those with 50 or more full-time employ-
ees — may be required to make an ESR 
payment unless they meet statutory re-
quirements for health coverage for their 
full-time employees.

No guidance has yet been issued on 
this excise tax, but the IRS acknowl-
edged in a recent request for comments 
that determining whether the tax ap-

plies and calculating the amount of the 
tax raise many detailed definitional is-
sues.

Large employers are subject to the 
ESR payment provisions. Smaller em-
ployers will not incur liability for the 
ESR payment regardless of what cover-
age they offer (or do not offer) to their 
employees.

Each calendar year, an employer will 
determine whether it is a large employer 
based on the number of employees it 
had during the previous calendar year. 
Thus, for 2014, the first year that the 
provision is effective, employers will 
count the number of employees they 
had during 2013 to determine whether, 
on average, they had 50 or more full-
time employees.
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The ESR provision of the statute ex-
plains at least some of the rules govern-
ing this determination, including:

•	 A full-time employee with respect 
to any month is an individual who 
works, on average, for at least 30 
hours per week.
•	 Part-time employees are treated 
as fractions of full-time employees 
and counted toward the total when 
making the large employer determi-
nation. Thus, a half-time employee 
would be one who works at least 15 
hours per week.
•	 Seasonal employees may be ex-
cluded from the large employer de-
termination if they work fewer than 
120 days during the year and qualify 
under a Department of Labor defini-
tion.
•	 New employers that did not ex-
ist in the prior calendar year will 
make the large employer determina-
tion based on the average number 
of employees reasonably expected to 
be employed in the current calendar 
year.
•	 Only work performed in the Unit-
ed States is counted when making 
the large employer determination; 
employees working abroad do not 
count regardless of whether they are 
U.S. citizens.
Many details of the rules for identi-

fying which entities are large employers 
are not yet specified. The IRS has issued 
a Notice of Proposed Rulemaking1 and 
has indicated that future guidance will 
address such issues as whether to count 
hours of paid or unpaid time off, how 
many hours of service to count for non-
hourly employees, when to treat mul-
tiple companies as a single employer, 
whether to count particular types of 
workers (e.g., independent contractors) 
as employees, and how to address fluc-
tuations in hours worked. The following 
describes the rules currently in place.
ESR Payment Liability

Liability for an ESR payment is de-
termined on a monthly basis. A “large 
employer” will incur liability if two con-
ditions are met in a given month: (1) the 
employer fails to offer the opportunity 
to enroll in “minimum essential cov-
erage” (MEC) through an employer-
sponsored health plan to its full-time 

employees and their dependents, and 
(2) a full-time employee of the employer 
is certified to the employer by a health 
insurance exchange as having received a 
premium tax credit or cost-sharing re-
duction in connection with health cov-
erage purchased through the exchange.

Thus, a large employer may be sub-
ject to liability for an ESR payment if its 
coverage is “unaffordable” within the 
meaning of the statute, or if it does not 
provide “minimum value” within the 
meaning of the statute.

The definition of “full-time employ-
ee” used when determining whether the 
two conditions noted above have been 
met is the same definition as is used for 
determining whether an employer is a 
large employer. That is, for any calendar 
month, a full-time employee is one who 
is employed, on average, for at least 30 
hours of service per week. 

Unlike the determination of whether 
an employer is subject to the ESR provi-
sion at all (i.e., whether the employer is 
a large employer), when determining if a 
large employer must make an ESR pay-
ment, the status of part-time employees 
is irrelevant and seasonal employees may 
qualify as full-time employees. A large 
employer that has seasonal employees 
apparently may incur ESR payment li-
ability with respect to those seasonal 
employees if they work an average of at 
least 30 hours per week during a month. 
Health Coverage Standards

A large employer will not incur li-

ability for an ESR payment if it offers 
its full-time employees and their depen-
dents “minimum essential coverage” 
that is both affordable and sufficiently 
valuable. Several aspects of this standard 
remain to be defined in future guid-
ance, but the statute provides some pa-
rameters.

“Minimum essential coverage” 
means the kind of coverage that is of-
fered by an employer group health plan 
to an employee through a “govern-
mental plan” (as defined by the Public 
Health Service Act), through any other 
group health plan offered in the large 
or small group market, or through a 
grandfathered plan offered in the group 
market.

“Minimum essential coverage” does 
not include “excepted benefits” such as 
accident benefits, disability income ben-
efits, liability benefits, workers’ com-
pensation benefits, automobile medical 
insurance payments, credit insurance, 
coverage for on-site medical clinics, and 
benefits that are offered through sepa-
rate policies, such as limited scope vi-
sion or dental benefits, long-term care 
benefits, coverage for specific types of 
diseases, hospital indemnity payments, 
Medicare supplemental health insur-
ance, CHAMPUS supplemental pro-
grams, and similar supplemental cover-
age.2 

As of February 11, 2013, no regula-
tions have been issued interpreting the 
term “minimum essential coverage.” 
The above-referenced IRS Notice of 
Proposed Rulemaking indicates that 
regulations under section 5000A of the 
PPACA are expected to provide further 
guidance. When issued, regulations 
might make standards for the level or 
scope of coverage part of the definition 
of minimum essential coverage.

As health coverage providing non-
excepted benefits, however, minimum 
essential coverage is subject to various 
legal requirements, including some or 
all of the Public Health Service Act 
coverage reforms discussed later in this 
article.

Because the term “minimum es-
sential coverage” is similar to another 
statutory term, “essential health ben-
efits,” it sometime is incorrectly stated 
that an employer must provide essential 

A large employer may 
be subject to liability 
for an ESR payment 

if its coverage is 
“unaffordable” or if 
it does not provide 
“minimum value” 
within the statute.
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health benefits in order to avoid incur-
ring ESR payment liability. “Essential 
health benefits” are also to be defined in 
future guidance so that they are similar 
in scope to typical employer-provided 
health benefits and include coverage in 
the following essential health benefit 
categories:

•	 Ambulatory patient services
•	 Emergency services
•	 Hospitalization
•	 Maternity and newborn care
•	 Mental health and substance use 
	 disorder services, including behavi-  
	 oral health treatment
•	 Prescription drugs
•	 Rehabilitative and rehabilitative  
	 services and devices
•	 Laboratory services
•	 Preventive and wellness services 	
	 and chronic disease management
•	 Pediatric services, including oral  
	 and vision care 
While essential health benefits are 

defined with reference to employer-
sponsored health plans, there gener-
ally is no requirement under the PPACA 
that employers ensure that their plans 
provide essential health benefits. Insur-
ers may be subject, however, to state 
mandates to ensure that the group poli-
cies they sell to employers in the small 
group market or through an insur-
ance exchange provide essential health  
benefits.

In addition, employers need not pro-
vide essential health benefits in order to 
avoid the ESR payment. Among other 
things, the term “essential health ben-
efits” is used in connection with the re-
strictions on annual and lifetime dollar 
limits on benefits.

Minimum essential coverage is con-
sidered affordable if a full-time employ-
ee’s required contributions for self-only 
coverage are no greater than 9.5 percent 
of household income. The definition of 
affordability is problematic for employ-
ers because in general employers are 
aware only of the income of the employ-
ee, not the income of the employee’s 
household.

Minimum essential coverage is suf-
ficiently valuable if it has an actuarial 
value of 60 percent or more. A plan’s ac-
tuarial value is the percentage of average 
costs for covered benefits that a plan will 

cover. A plan with a 60 percent actuarial 
value will pay, on average, 60 percent of 
covered expenses.

The plan may pay a higher or low-
er percentage in the case of particular 
expenses, and any covered individual 
might be responsible for more or less 
than 40 percent of covered expenses.

Regulations are needed to fully de-
fine this term, but the determination 
will be based on providing essential 
health benefits to a standard population 
(even if the plan does not actually cover 
a standard population).
ESR Payment Calculations

Offering minimum essential cover-
age that is both affordable and suffi-
ciently valuable to full-time employees 
and their dependents allows an em-
ployer to avoid liability for the ESR pay-
ment. Even if an employer is not able to 
avoid payment liability, however, it can 
minimize the payment it might incur by 
offering minimum essential coverage, 
even if that minimum essential coverage 
falls short of the affordability or value 
standard noted above.

An employer that offers minimum 
essential coverage (e.g., a “mini-med” 
plan) that is either unaffordable or in-
sufficiently valuable may incur ESR pay-
ment liability, but the payment will gen-
erally be lower than the payment that 
would be required if the employer did 
not offer minimum essential coverage.

Offering virtually any coverage that 
reimburses medical expenses (including 
mini-med coverage) will preclude ap-
plication of the higher level of the ESR 
payment.3 

If minimum essential coverage is not 
provided, the 2014 ESR payment will 
be $166.67 per month for each of the 
employer’s full-time employees (exclud-
ing the first 30 full-time employees) if, 
for that month, the employer fails to of-
fer minimum essential coverage to full-
time employees and their dependents, 
and one or more of the employer’s full-
time employees is certified for federal 
assistance in connection with coverage 
purchased through the exchange based 
on an individual employee’s hours of 
employment, health coverage, and qual-
ification for federal assistance during 
that month.

The IRS has acknowledged that 

the month-by-month determination of 
full-time employee status creates “un-
certainty and inability to predictably 
identify which employees are considered 
full-time and, consequently, inability to 
forecast or avoid”4 liability for the ESR 
payment.

Therefore, the IRS has committed to 
providing guidance that alleviates these 
difficulties. The guidance is likely to al-
low an employer to treat an employee 
as having or not having full-time status 
for a particular month based on hours 
worked during a look-back period. 

If minimum essential coverage is 
provided, the 2014 ESR payment will 
be the lesser of (1) the payment that ap-
plies if minimum essential coverage is 
not provided and (2) $250 per month 
for each full-time employee who is of-
fered minimum essential coverage that, 
under the standards noted above, is 
unaffordable, insufficiently valuable or 
both, and who opts out of that employ-
er-sponsored coverage, and who is certi-
fied for federal assistance in connection 
with coverage purchased through the 
exchange.

For calendar years after 2014, the 
$166.67 and $250 monthly amounts 
will be adjusted for inflation.
Automatic Enrollment

Companies that offer coverage and 
have more than 200 full-time employees 
must automatically enroll new full-time 
employees in health coverage. These 
automatic enrollment provisions will 
require notices and opt-out capability. 
Companies subject to this requirement 
must also continue enrollment of cur-
rent employees in coverage.

The only guidance that has been 
issued on these provisions states that 
federal agencies will not enforce the re-
quirements until regulations are issued. 
That guidance was particularly helpful 
because nothing in the statute specifies 
an effective date and, until regulations 
are issued, it will not be clear what em-
ployers must do to fulfill their responsi-
bilities under this provision.

While the provision could take effect 
as soon as regulations are released, more 
likely it will take effect in 2014. 

Among other things, regulations will 
define the full-time employees who are 
entitled to automatic enrollment. The 
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definition for this purpose will most 
likely be coordinated with the definition 
of full-time employee under the ESR 
payment provisions described above. It 
will also be important for regulations to 
define the type of coverage that must be 
automatically applied to newly eligible 
full-time employees.

Another matter that will be ad-
dressed is the obligation to continue en-
rollment of current employees. For ex-
ample, it is not clear what requirements 
will apply if one of several coverage op-
tions is eliminated.
Individual Shared Responsibility

The PPACA includes a requirement 
that individuals have medical cover-
age or face liability for an “Individual 
Shared Responsibility” payment, pay-
able at tax time each year. The Treasury 
Department and the IRS issued pro-
posed regulations on the “Individual 
Shared Responsibility” provision on 
January 30, 2013.5

The payment is required for each 
month in which the individual did not 
have coverage. There are a number of 
exceptions to the general rule. The pay-
ment is relatively modest and cannot 
exceed the national average premium 
based on the individual’s family size for 
bronze-level qualified health plans (i.e., 
plans with 60 percent actuarial value) of-
fered through the state health insurance 
exchanges.

For most people, the penalty will be 
substantially less than the cost of ob-
taining health coverage. For example, 
the maximum penalty in 2016 for an 
individual whose household income is 
$100,000 will be $2,500. The penalty 
applies to individuals who do not have 
“minimum essential coverage,” unless 
they are exempt from the requirement.

As discussed above, almost any  
medical coverage that an employer pro-
vides for its employees will meet the  
statute’s definition of minimum essential  
coverage.

 In addition to the ESR payment 
structure explained above, this feature 
of the individual mandate — along with 
employers’ desires to help employees 
meet the mandate — provides an in-
centive for employers to maintain their 
plans even after other options become 
available through the health insurance 

exchanges.
Of course, these factors must be bal-

anced against the difficulty of making 
any changes to the employer-provided 
health coverage that are necessary to 
comply with other provisions of the 
health care reform law.
Health Insurance Exchanges

The health care reform law contem-
plates that by January, 1, 2014, each 
state will establish an insurance market-
place for individuals and small employ-
ers known as an “exchange.” The ex-
change is intended to be a new competi-
tive market outlet offering standardized 
plans that are easily comparable. The 
health insurance exchanges promise in-
dividuals and small employers improved 
access to health coverage and lower ad-
ministrative costs.

States are not required to establish 
exchanges. The law requires HHS to 
award grants to states for planning and 
establishing the exchanges. If HHS de-
termines that a state will not have an op-
erational exchange by 2014, HHS will 
establish and operate the exchange.

The exchanges are to be open to 
individuals and employers with 100 or 
fewer employees. However, until 2016, 
states may elect to limit availability to 
individuals and employers with 50 or 
fewer employees. States are permitted, 
but not required, to open the exchanges 
to larger employers (those with more 
than 100 employees) in 2017.

Even though all exchange plans 
must provide essential health benefits, 
they may offer various levels of cover-
age based on the individual plans’ cost-
sharing provisions. The exchanges will 
classify the different levels of coverage 
based on actuarial value, as described 
above: bronze (60 percent), silver (70 
percent), gold (80 percent) and plati-
num (90 percent).

All carriers are required to offer at 
least one silver plan and one gold plan. 
In addition, carriers may offer individual 
policies providing catastrophic coverage 
to individuals up to age 30 and to those 
who are exempt from the individual 
mandate to purchase coverage.

In most cases, an employer will not 
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be permitted to include the option of 
paying for exchange-purchased cover-
age on a pre-tax basis under its cafeteria 
plan. If, however, an exchange-eligible 
employer purchases coverage for its em-
ployees through an exchange, that em-
ployer may also offer its employees the 
opportunity to pay for the coverage on a 
pre-tax basis under a cafeteria plan.

An exchange-eligible employer is, 
in tax years beginning after December 
31, 2013, a small employer that elects 
to make all of its full-time employees 
eligible for one or more qualified health 
plans offered in the small group market 
through an exchange.

The health care reform law did not 
include a government-run health care 
plan, but financial assistance may be 
available to certain individuals who 
obtain coverage through an exchange. 
The details of the assistance available to 
individuals are beyond the scope of this 
article. As explained above, however, an 
employer may incur liability for an ESR 
payment if one or more of its full-time 

employees qualifies for an applicable 
premium tax credit or cost-sharing re-
duction in connection with coverage ob-
tained through an exchange.

Such federal financial assistance gen-
erally would arise if the employer’s cov-
erage is unaffordable or does not pro-
vide minimum value within the mean-
ing of the PPACA. Under the PPACA, 
the exchanges are required to report 
such assistance to the relevant employer.

Most health care reform provisions 
apply across the board to all types of em-
ployers that sponsor health plans for their 
employees. Plans maintained by church 
and governmental employers generally 
are subject to the same requirements as 
those maintained by private sector em 
ployers (although the remedies available 
for noncompliance differ).

Plans of both for-profit and not-for-
profit organizations are likewise subject 
to the requirements, and there is no 
general exemption for small employers. 
(Some provisions have specific small-
employer carve-outs, however.)

Employers are currently focused on 
compliance, workforce planning (full-
time vs. part-time and the 30 hours 
per week threshold), and the employee 
value proposition (recruit, retain, and 
motivate.)

One thing we can count on from 
Washington is that this significant piece 
of legislation will continue to be fluid in 
its modification and implementation.6 u

FOOTNOTES

1.	 See http://www.irs.gov/pub/newsroom/
reg-138006-12.pdf.

2.	 See 45 C.F.R. § 148.220 – Excepted benefits.

3.	 However, “mini-med” plans that impose 
annual dollar limits on benefits will not be 
permissible beginning in 2014. See http://
policyinsights.kff.org/2011/july/what-is-a-
mini-med-plan.aspx.

4.	 IRS Notice 2011-36, available at http://
www.irs.gov/pub/irs-drop/n-11-36.pdf.

5.	 See http://www.irs.gov/PUP/newsroom/ 
REG-148500-12%20FR.pdf.

6.	 The content of this article is not intended 
to represent legal or tax advice and has been 
prepared solely for informational purposes. 
You may wish to consult your attorney or tax 
adviser regarding issues raised in this article.
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1.	 132 S. Ct. 2566 (2012). 

2.	See 76 Fed. Reg. 5864-5907; 42 C.F.R. § 
424.518.

3.	 42 U.S.C. § 1320a-7b(b).

4.	 See, e.g., United States ex rel. Wilkins v. 
United Health Group, 659 F.3d 295 (3d Cir. 
2011).

5.	 51 F.3d 1390, 1400 (9th Cir. 1995).

6.	42 U.S.C. 1395nn.

7.	 42 U.S.C. 1395nn(b)(2).

8.	77 Fed. Reg. 9179.

9.	 42 C.F.R. § 405.370 et seq. (Medicare  
payments); 42 C.F.R. § 455.23 (Medicaid 
payments)

10.	559 U.S. 280 (2010).

quality, cost-effective health care, as 
evidenced by the extensive work of the 
Delaware Health Care Commission, 
includes: (1) close collaboration with 
HHS on the PPACA state-federal part-
nership exchange marketplace, includ-
ing an extensive stakeholder process; 
(2) planned expansion of Medicaid; 
(3) the Delaware Health Informa-
tion Network (“DHIN”), Delaware’s 
nationally-recognized statewide health 
information exchange; (4) the ongo-
ing work and recommendations of the 

Governor’s Council on Health Promo-
tion and Disease Prevention, which 
incorporate the Healthy People 2020 
and National Prevention and National 
Quality Strategies; and (5) the proven 
success of the Delaware Cancer Con-
sortium, particularly in the area of early 
detection, prevention, and treatment of 
colorectal cancer. 

With this CMMI State Innovation 
Model grant, Delaware will develop a 
comprehensive State Health Care In-
novation Plan including the scalable  

payment and delivery system trans-
formations necessary to sustain value-
based care initiatives focused on out-
comes and improved health.

Combined with the implementa-
tion of the First State’s Health Insur-
ance Marketplace and a strong strategy 
to grow and develop the state’s health  
care workforce, Delaware will be pre-
pared to support access to quality,  
affordable health care with a shared 
goal of good health for all Delawar-
eans. u 
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something “materially adds” to the pub-
licly disclosed allegations is not defined 
by statute.

Together, these amendments may di-
minish the effectiveness of the FCA pub-
lic disclosure bar.

Conclusion
With the above PPACA provisions, 

Congress has continued the aggressive 
trend toward battling fraud and abuse in 
Medicare, Medicaid, and other federal 
health care programs. While this article 
summarized some key provisions, PPA-
CA includes numerous others aimed 
at saving significant amounts in health 
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Embracing electronic health records,  
transitioning from fee-for-service to 
alternative payment models, working 
in team-based collaborative care mod-
els that put the patient’s interests first, 
will only improve care, lower costs, and 
contribute to high patient satisfaction.

Although the PPACA is imperfect, 
it can serve as a template for the rede-
sign and restructuring of our health care  
system. u
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forniahealthline.org/articles/2013/2/14/
house-republ icans-vow-to-permanent ly-
repeal-replace-sgr-formula.aspx.

2.	 American Medical Association Policy 

H-435.947, “Liability Reform in Health Care 
Reform,” at https://ssl3.ama-assn.org/apps/
ecomm/PolicyFinderForm.pl?site=www.ama- 
assn.org&uri=/ama1/pub/upload/mm/
PolicyFinder/policyf iles/HnE/H-435.947.
HTM. 
3.	 Testimony of the American Medical Associ- 
ation before the Institute of Medicine Com- 
mittee on the Governance and Financing of 
Graduate Medical Education, presented by 
Susan E. Skochelak, MD, MPH, (Dec. 19-20,  
2012), at http://wwwama-assn.org/resources/ 
d o c/w a s h i ng to n/g r a du a t e -m e d i c a l - 
education-testimony-19dec2012.pdf; A. Wayne,  
Doctor Shortage May Swell to 130,000 With 
Cap, Bloomberg News (Aug. 29, 2012) at 
http://www.businessweek.com/news/2012-
08-29/doctor-shortage-may-swell-to-130-
000-with-u-dot-s-dot-cap#p1.

care expenditures related to fraud and 
abuse, including, among others, new 
and amended OIG exclusion authority, 
new and amended civil monetary pen-
alties, provisions directed specifically at 
durable medical equipment suppliers 
and pharmaceutical manufacturers, and 
new investigative authorities.

It is clear that federal and state  
activity fraud and abuse prevention, 
detection and enforcement activity will 
only increase, and health care providers 
and attorneys must stay abreast of the 
latest activity to effectively navigate the 
ever-changing regulatory landscape. u
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heldon N. Sandler, admitted to the 
Delaware Bar in February 1966, 
retired as a general partner of 
Young Conaway Stargatt & Taylor, 

LLP on December 31, 2011 and is now 
“Of Counsel.”

These days Sandler is launching a 
mediation practice, attending to his 
volunteer legal work, occasionally tes-
tifying as an expert on Delaware law 
— including a recent case in Montreal 
— playing the banjo and fiddle, and 
spending time with his wife of 47 years, 
Susan, and their family, including two 
daughters and four grandchildren.

Sandler grew up in Lowell, Massa-
chusetts. The first in his family to at-
tend college, Sandler received his B.A. from the University of 
Michigan in 1962 and his L.L.B. from the Law School of the 
University of Pennsylvania in 1965. 

In college, Sandler developed a lifelong interest in tra-
ditional music and began teaching himself to play the five-
string banjo. In law school, he met Carl Goldstein, who 
was learning to play guitar. In 1972, Sandler and Goldstein 
founded The Brandywine Friends of Old Time Music to 
help preserve and encourage the performance of traditional 
American music.

The BFOTM sponsors monthly concerts and every Labor 
Day Weekend for 42 years has presented the Delaware Valley 
Bluegrass Festival. Sandler plays banjo with a band, “Tater 
Patch,” which has just issued its first CD. He is now also 
learning to play the fiddle.

Sandler began his career as a Delaware lawyer working 
for Robert O’Hara. When O’Hara became a judge, John 
Bader took over O’Hara’s practice. Sandler’s pay was $100 
a week plus half of the proceeds from any business he origi-
nated which, he jokes, “wasn’t much because I didn’t know 
anyone.”

From 1969 to 1971, Sandler served as the part-time Ex-
ecutive Director of what later became Community Legal Aid 
Society, Inc. (CLASI). Sandler also volunteered to handle 
cases for the Delaware Chapter of the ACLU, through which 
he met Jake Kreshtool.

Eventually he joined Bader, Dorsey & Kreshtool, and 
Kreshtool and Sandler began doing labor work for unions, 
launching Sandler’s labor and employment law career. He 
received an LLM in Labor Law from Temple University in 
1978. In 1981, Sandler became Young Conaway’s first lateral 
partner and, with Barry M. Willoughby, founded its Employ-
ment Law Department, and began doing management-side 

Teresa A. Cheek

Of Counsel: Sheldon N. Sandler
S

labor and employment work.
Sandler has handled more than 200 

reported cases, many of which have been 
cutting edge. For example, in Aumiller 
v. The University of Delaware, Sandler 
represented a gay man who managed 
the University of Delaware Theater. The 
University’s President fired Aumiller af-
ter reading an interview that Aumiller 
had given in his capacity as the faculty 
advisor to a gay student organization.

Sexual orientation was not a pro-
tected characteristic, so Sandler filed a 
lawsuit relying on the First Amendment 
right of free speech. In a widely-cited 
decision, the Court found in favor of 
the plaintiff and awarded punitive dam-

ages against the University’s President.
Sandler has always been committed to his community. He 

has served as chair of the Lawyers’ Advisory Committee to 
the Court of Appeals for the Third Circuit; president of the 
Federal Bar Association’s Delaware Chapter; member of the 
Delaware Court of Chancery and Delaware District Court 
Rules Committees; founding chairperson of the DSBA La-
bor & Employment Law Section; and as a leader of several 
ABA employment law committees.

He currently serves on the Boards of the Wilmington 
Senior Center and The Todmorden Foundation. He is also 
handling cases in the Court of Appeals for Veterans Claims 
for the Veterans Consortium Pro Bono Program.

Sandler has been recognized repeatedly by Chambers 
USA; Who’s Who Legal; The Best Lawyers In America; Dela-
ware Super Lawyers; Human Resource Executive magazine 
and Lawdragon. He was the first Delaware lawyer to be in-
ducted as a Fellow of the College of Labor and Employment 
Lawyers.

He has also been active in the Employment Law Alliance, 
a network of law firms that provides employment, labor, and 
immigration expertise in every U.S. state and more than 
120 countries. In September 2011, the ELA established the 
Sheldon N. Sandler Award for Distinguished Service to the 
Employment Law Alliance, to be awarded annually to one 
member of the ELA “in recognition of extraordinary service 
and commitment to our organization.” Sandler received the 
first award.

Sandler’s career has indeed been one marked by extraordi-
nary service, commitment, energy, and expertise. He says, “I 
consider myself very lucky to have, almost by chance, ended 
up practicing law in Delaware, with its superb bench and bar, 
and tradition of civility.” u



BRANDYWINE RIVER MUSEUM
US Route 1, Chadds Ford, PA 19317 
610.388.2700   www.brandywinemuseum.org

Join us for a
treasure hunt.

Preview recePtion:
Friday, May 24, 6–9 pm  $125

Breakfast & tour of Which Way the Wind Blows: Antique American Weathervanes
Saturday, May 25, 9 am  $25

a Passion for collecting: Dealer Booth talks
Sunday, May 26 & Monday, May 27, 10:30 am–1:30 pm

show hours:
10 am–5 pm  $15 admission

Peter W. Chillingsworth, Show Manager 

fine antiques including furniture, silver, prints and more from 31 distinguished dealers.

corporate sponsors: Everything But The Kitchen Sink, 
Back Burner Restaurant, Inn at Montchanin Village, Krazy Kat’s, 
Pearl Pressman Liberty Communications Group
Media sponsors: The Hunt, Delaware Today, Main Line Today

Proceeds from the show support the 
Museum Volunteers’ Art Purchase Fund.
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