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-...EDITOR'S NOTE |

When editing this issue, I came across a footnote from
the concurting opinton in a 2005 West Virginia Supreme
Court family law case: “Pope Pius X1 called family the *first
and essential cell of human society” Ogden Nash, however,
defined a family as *a unit composed not only of children,
but of men, women, an occasional animal, and the common
cold.”™ Leaning more toward Nash, the cover art shows a
first grader’s view of the modern family unit — absolutely
child centered, encircled by real parents, imaginary pets, and
“heart and circle” relations.

For better or worse, science, mores, and the law have morph-
ed since I grew up in a werld with virtually no divorce and
totally unacknowledged sex — no less procreation — outside
of marriage. Today’s farnily wnit may contain two moms, bio-
dads, legal fathers, stepparents, intergenerational and single-
parent families. Indeed, as I write, a 60 Minutes episode
explores single and same-sex familics connecting to ensuge
that their halt-sibling children — related through a common
{formerly) anonymous sperm donor — know each other.

To a significant extent, this issue is the middle part of a
discussion Delaware Lawyer has sponsored for more than
a decade — and assuredly will retuen in the furure, Our
omstanding authors offer an eclectic group of exceilent
articles, each in cheir own way considering how family is
defined, and what laws defend its members.

As children are at the core of this issue, Loretta Young
explores the infuriatingly complex question of juvenile

competency in delinquency proceedings. Next, Aida
Waserstein and Jody Huber lend their expertise and advice
for those assisting families whose members are engaged in
defending the country.

Today, the genetic identity of a child can be known, but we
struggle with the extent to which scientific “truth” should
control the legal relationship of father and child. Vernon
Drew conducts a fascinating interview with three renowned
ethicists — Art Caplan, Nadia Sawicki and Joanna Bergmann
— exploring how society might best approach paternity
disestablishment cases that are frequently too twisted for
believable fiction. A sidebar to this interview offers a unigue
approach to considering and categorizing the wide array of
national disestablishment cases,

Maryland law professor Bill Reynolds, a conflict of laws
expert, and I consider interstate litigation of child support
and paternity claims involving same-sex couples. Finally,
Claire DeMatteis movingly writes of the intolerable choices
faced by battered women in immigrant families.

I thank our authors for being so generous with time and
expertise — and the Cab Calloway students for enriching
this issuc wich their artwork. I expect readers will find alt
these articles thoughtful and trust that they will engender

lively debate.
SOOI S P/
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Juvenile

Legal, Glinical, and ystem Issues

My fascination with the workings of the human mind will never wane. I

Competency is
one of the most
intriguing and
comprehensive
issues in

juvenile justice.

It beckons

new consideration
at every turn,
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graduated from the University of Delaware as a psychology major with all

intentions to continue on to graduate school and become a clinical psycholo-

gist. Somewhere in the summer following graduation, I suffered a serious at- .

tack on my mental faculties and began contemplating ... faw school. Despite

attempts to overcome this irresistible urge, I enrolled in law school.

he Socratic method was not some-

thing that my undergradueate de-

gree had prepared me for, but perse-

verance, Godles of Noodles, a pair
of reading glasses, and Jamaican Blue
Mountain coffee helped me through.
During my tenure at the Attorney
General’s Office, I rationalized that my
undergraduate studies were actually be-
ing put £ good use because all criminal
matters have some psychological com-
ponent that manifests itself in different
ways.

Over the last 16 vears, I have been
continuously involved in the ¢riminal
justice system. 1 have found compe-
tency to be one of the most intriguing
and comprehensive issues in juvenile
justice. It beckons new consideration

at every turn based on recent psycho-
logical studies, evolving case law, and
statutory change in some of the most
progressive states. At the same time, it
raises great questions and concern as to
the sufficiency of Delaware’s existing
policy, procedure, and public services.

Spotiight on Competency

In the last decade, there have been
dramatic changes in the nature and
consequences of juvenile adjudications.
Court procedure and adjudications
are quite different from the way they
looked when the first Juvenile Court
was established in Wilmington in
1911, As a result of statutory changes
in the past five years, the list of charg-
s that can result in cthe juvenile being
tried as an adule in the Superior Court



has grown, Certain crimes involving
the use or possession of a firearm re-
quire that the Family Court impose a
minimum mandatory sentence. As the
resuit of a push to open the courts to
the public, there may be no guarantee
of the confidentiality that once exist-
ed. The consequences of delinquency
adjudication may have far-reaching
ramifications such as mandatory sex-
offender regitstration® and possible in-
ability to expunge a juvenile criminal
record for maay years. Although Fam-
ily Court remains treatment oriented,
there is no doubt that the juvenile pro-
cess in some respects has come to
resemble the adult system. As a re-
sult of the more adversarial nature
of the proceedings and the serious
consequences, juvenile competency
issues have come into the spotlight
and have gained renewed impor-
rance.

On a national level, there have
been some sensational cases that
have piqued the interest of the pub-
lic, and the legal and psychiatric
communities, Many of us watched
tite Lionel Tate case with great in-
terest. In 2001, he was convicted of
first-degree murder in the death of
a six-year-old playmate. Lionel was
12 when he punched, kicked, and
stomped the 48-pound girl to death
in 1999. The defense clainted that
he accidentally killed the girl while
tmitating  professional  wrestiling
moves he observed on television
and that he did not appreciate that
he could inflict such serious injury
or cause death.

A Florida jury convicted him and he
became the youngest defendant in the
nation to be sentenced to a life sentence
without the possibility of parole. After
serving three years in a detention facil-
ity, the Florida 4% District Court of
Appeals overturned che conviction
citing the absence of a competency
evaluation. On appeal, the court unani-
mously agreed: “A competency hearing
should have been held particularly giv-
en the complexity of the legal proceed-
ings and Tate’s age. ... At a minimuam
... the [trial] court had an obligation to
ensure that the juvenile, who was less
than the age of fourteen, with known
disabilitics raised in his defense and
who faced a mandatory life sentence,
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was competent 1o understand the plea
offer. ... And understood the defense
being raised and the state’s evidence to
refute the defense position, so as to en-
sure that Tate could effectively assist in
his own defense.” 2 In turn, prosecutors
offered a plea to murder second, which
included no further jail time, ten years
probation, counseling, and community
service,

The Tate case and others like it high-
light the importance of competency
determinations and raise awareness of
other related issues peculiar to juvenile
adjudication.

Although Family Court
remains treatment
oriented, there is no
doubt that the
juvenile process in
some respects has
come to resemble the
adult system.

Adjudicative Competency

Competency is a front-end analysis
that centers on the juvenile’s present
capacities in pretrial and trial proceed-
ings. It is a different issue than sanity,
which is focused on criminal culpabil-
ity. Competency is a fluid test, and the
outcome may change depending on
case specifics. For example, a juvenile
may be competent to stand trial on a
simple disorderly conduct, but incom-
petent on a more complex charge be-
cause he/she may not be able to com-
prehend the nature of che clements of
the crime or defense.

Family Court looks to statutory and
case law for guidance in these determi-
nations. Delaware has one competency

el bl Dol AdTera TR D e 1 o

statute chat applies to both juveniles
and adults. The test for competency is
set forth in 11 Del. C. §404(a), which
states, “Whenever the court is satisfied,
after a hearing, that an accused person,
because of menta! illness or mental de-
fect, is unable to understand the nature
of the proceedings against the accused,
or to give evidence in the accused’s own
defense or to instruct counsel on the
accused’s own behalf, the court may or-
der the accused person to be confined
and treated in the Delaware Psychiatric
Center until the accused person is ca-
pable of standing trial.”

In other words, “The test of le-
gal competency ... is ... [wlhether
the defendant has sufficient present
ability to consult with his lawyer
with a reasonable degree of rational
understanding and whether he has
a rational as well as factual under-
standing of the proceedings against
him? and whether the defendant is
able to assist in preparing his de-
fense.”*

The Process of Determining
Competengy in Family Court

The initial issue of competency to
stand trial can be raised by defense
counsel, the prosecution, the Chil-
dren’s Department, the juvenile’s
parent, or by the court. It is the
statutory burden of the prosecution
10 prove competency by a prepon-
derance of the evidence. However,
competency is most often raised by
defense counsel since they have the
earliest and most substantive contact
with the juvenile. Once a Motion to
Determine Competency is filed by
counsel, an Order of the Court sets
the wheels in motion. The Division of
Child Mental Heaith (part of the Dela-
ware Department of Services for Chil-
dren, Youth and Their Families) assigns
a licensed clinical child psychologist to
the case who conducts an evalnation,
creates a4 written report, testifies, and
presents it to the judge at the compe-
tency hearing.

The psychologist will review records
such as the arrest report, and any other
records that will help familiarize him
with the juvenile and the case at hand
including, but not limited to, previous
mental health, medical, and academic
records. Some third-party information
from the attorney, detention staff, par-
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ents, or significant others regarding the
behavior, habits and history of the ju-
venile will be obtained and inciuded in
the repert. Clinical evaluation and test-
ing will also be performed using a num-
ber of assessment instruments designed
to measure understanding, decisional
competence, and competence to assist
counsel. There are even ways to test for
malingering using interview methods
designed to identity psychologically in-
consistent symptoms,

Based on the above, the psycholo-
gist will provide an everall picture of
the juvenile’s current mental state, the
ability/capacity to participate in his or
her own defense, and make a rec-
ommendation for trearment when
indicated. Although it can vary
among clinicians, most reports do
not include an opinion on the ul-
timate legal issue of competence.
Rather, reports identify specific
disabilitics and leave it to the court
to make an independent decision.

Subsequent to reviewing reports
and testimony from one or more
evaluators, the court will enter a
finding of competence/incompe-
tence based on the evidence or per-
haps by stipulation of cthe parties.

The impact of a finding of
incompetence

If the child is found to be in-
competent, there are two courses
of action. In both instances, there
are gaps in services for children
who are mentally disabled and who
require long-term services to keep
them from reoffending.

In the first scenario, the offend-
er ts not competent and is unlikely
to ever become competent. The Attor-
ney General’s Office will enter a nolle
prosequi on the charges thereby ending
any further court involvement. Youth
Rehabilitative Services is out of the pic-
ture at this point because there is no
adjudication by the court. A finding of
incompetence often leads to discontin-
uation of Child Mental Healrh involve-
ment because that division was created
to serve children with treatable mental
illpesses or immediate crisis situations.
It becomes the responsibility of the
Department of Education (DOE) and
Department for the Developmentally
Disabled {DDDS) to formulate special
educational plans for these children.
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Parents are expected to initiate contact
with the departments to set up special
educational services and pursue any
other recommendations that may have
been contained in the competency
evaluation. These agencies may offer
educational programs and related ser-
vices, but no monitoring or oversight
cosmmponent that would be a functional
deterrent to reoffending.

This is a crucial time for the juvenile
and the family when they nced guid-
ance, support, and direction. Parents
may find themselves in the middle of a
disagreement between agencies regard-
ing which agency is responsible for pro-

Many of these
children fall between
the cracks because
there is no
mechanism for
tracking them
once they leave the
courthouse.

viding continuing services at this poing,
and who will pay. Some incompetent
children are being raised by adults who
are struggling with mental illness or
mental disabilities themselves. Coordi-
nation of services between DOE and
DDDS, curting through the red tape,
filling gaps in services, finding a provid-
er, and paying for it, can be overwhelm-
ing for any parent, In some cases where
a parent is unable or unwilling to pro-
vide care, a referral to the Division of
Family Services is in order. Even then,
crucial services may not be provided,
simply because Delaware has no ap-
propriate programs or facilities to assise
childeen with mental disabilities who
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require long-term care, special educa-
tion, intensive supervision, and train-
ing. The Division of Family Services can
provide some assistance, such as parent
counseling, transportarion, and perhaps
a home aide, but that agency was not
created to provide treatment and ser-
vices to mentally disabled children.

The key in assisting these children
and their families is early identification,
and proper eatly-life-stage treatment.
Many of these children fall between
the cracks because there is no mecha-
nism for tracking them once they leave
the courthouse. When agencies fail
to properly assist or when parents are
unwilling or unable to get the child
to recommended services, no onc
knows about it until months or years
later. The only time the court will
have a second contact with this child
is.if they reoffend.

In a second scenario, the compe-
tency report may indicate thae the
child could be made competent at
some time in the future given the
administration of certain treatment,
medication, or remedial education.
In this case, the proceedings will be
delayed and the issue of competency
revisited. In such cases, the court will
order the recommended course of
treatment or therapy and an updated
competency report for the hearing,
normally in 60 or 90 days. At that
time, an abbreviated hearing will be
held to determine if any appreciable
change has taken place regarding
competence.

During his “wait and see” period,
the presence of certain factors may
indicate to the judicial officer that it
would be prudent to initiate some type
of monitoring for both public safety
and the needs of the juvenile. The
court, prosecution, and defense will
fashion interim conditions cthrough a
bail order which will address special
needs and safety issues, and provide
some assurance that the juvenile fol-
lows all the recommendations in the
report such as attending the treatment
or taking any prescribed medication. If
the court feels it is necessary to have
assurances of compliance cthrough
someone other than the parent, it can
order supervision by a contract service
agency.

The Department of Youth Rehabili-




tative Services currently contracts with
Project Stayfree for such purposes.® Al-
though the court is very appreciative
of Project Stayfree’s and Albert Mills’
willingness to assist this segment of
the population, Stayfree was designed
for pretrial supervision of children with
true behavior problems, not incompe-
tent children, Children whao are receiv-
ing restoration services are in need of
treatment, not probation. These types
of cases are difficult to manage and in-
volve additional rime that derracts from
Stayfree’s already heavy assignment of
cases. The matn problem is that, due to
their competency issues, these children
are not appropriate for placement
at New Castle County Detention
Center. Therefore, Stayfree has no
alternative when a violation of con-
ditions occurs and just continues to
monitor until the next scheduled
court event as if nothing happened.
It is both overly burdensome and
unrealistic to ask someone who is
trained to do the job function of
a high-level, intensive supervision
probation officer to act as a men-
tal-health aide, ereatment coordina-
tor, mentor, or surrogate caregiver.
However, it is sometimes the only
safety net available to the court due
to a lack of alternatives.

After the Hearing and Beyond

The needs of juveniles who are
found incompetent to stand trial
are often different than adults in
similar circumstances. The majority
of adults found to be incompetent
suffer from mental health problems
and may be restored to competency
by treatment services, medication,
and other srabilization methods as is
contemplated by the Delaware compe-
tency statute, 1} Del.C. §404(a).

In contrast, studies and statistics
show that the majority of juveniles who
are found incompetent have mental dis-
abilities that are permanent and simply
cannot be mitigated by medication or
treatment therapies.*

Delaware, like many states, works
with what resources it has. We have
been addressing this issuc of juvenile
competency by appiving adult standards
and statutes intended for adult courts,
That daes not mean that we are totakly
in the backwoods or necessarily wrong
tor doing so. After all, a few states are

still debating whether the rulings in
Kent v, United Seates, 383 U.S, 541
(1966) and In Re Gault, 387 U.5. 1,55
(1967) can be interpreted to include a
requirement that youths be competent
to stand rial in delinquency proceed-
ings.” Overall, Family Court, prosecu-
tors, defense counsel, and the agencics
involved try to maintain some degtee of
uniform procedure in these cases. After
reviewing other states’ mandatory eval-
nation components and the American
Bar Association endorsed standards for
assessments, it is clear thar the qualicy
of the reports prepared by Delaware’s
juvenile evaluators meets or exceeds

The majority of
juveniles who are
found incompetent
have permanent
mental disabilifies
that simply cannot
be mitigated
by freatment.

the highest enunciated standards. We
could most certainly continue to oper-
ate without any specialized statutes or
rules, bue this gap in services must be
recognized and remedied. Despite all
the recognition that our justice system
has received, the options available to
address the needs of this special popu-
lation remain woefully inadequate.

Comparison to Other Jurisdictions
Statutory Changes. Arizona, Colo-
rado, Florida, Ohie, Virginia, and Wis-
consin are among some of the more
progressive states that have enactred
detailed statutory guidance for juve-
nile competency marters. Specialized
juvenile competency statutes and pro-

cedural rules were created to address
legal standards, procedural mandates,
time frames, and treatment options.
For example, some states now require a
licensed psychiatrist or psychologist ex-
perienced in clinical evaluation or juve-
nites and trained in forensic competen-
cy assessments to complete evaluations.
Evaluations must at a minimum include
an opinion regarding whether the juve-
nile is competent to proceed, as defined
by the code, and whether competency
may be restored, and the identification
of appropriate services.®

Many of the statutes mandate con-
tinued involvement of the court after
a finding of incompetence by di-
recting the court to create a mini-
mally restrictive management plan
that balances public safety and best
interests of the child. Plans are re-
quired to address treatment and
modalities that will permit a child
to remain at or at least near home if
at all possible, and identify respon-
sible parties or agencies and appro-
priate behavior management tools.
The plan may also include outside
supervision, a guardianship peti-
tion, or any other remedy deemed
appropriate or necessary.”

Restoration and Long-Term
Treatment Programs. Florida and
Arizona have created interesting
long-term treatment and compe-
tency restoration programs. There
are several other programs initiated
in other states, but the Arizona and
Florida programs operate complete-
ly differently.

Arizona has a program that uti-
lizes special outside contractors to
administer and coordinate the services
offered by various state agencies. This
is an unbelievably comprehensive pro-
gram that pools the collective services
of the courts, Juvenile Mental Health,
and the Arizona Department of Edu-
cation to create customized plans that
are supervised by a mental health ex-
pert and inclede mandatory ongoing
plan development and reevaluation
until the juvenile reaches majoricy.*?

Florida also established a fairly com-
prehensive restoration system but it is
completely administered by outside
contractors. An independent contractor
operating as “The Brown Scheools” pro-
vides restoration services a minimum of
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3-6 houts per juvenile per week. These
scrvices are offered in three different
settings: secure confinement, group
home specialized foster care, and in-
home. Services include individual and
group competency training, special
education, behavioral management,
social skills training, and psychiatric
services.H

Emerging Case Law

Of particular interest is a recent In-
diana Supreme Court ruling that held
juveniles have a constitutional right to
a competency determination, and that
it was not appropriate to apply an adult
competency statute to juvenile proceed-
ings, particularfy when the state had no
facilitics available to meet the needs of
incompetent juveniles. fn the Matter of
K.G, D.G, D.CB, and J]8., Indiana
Supreme Court, No. 49504-0305-TV-
225, May 20, 2004.

This Indiana case is distinguishable
on its facts from the situation in Dela-
ware. In particular, the Indiana statue
read, “The trial coure shall ... order the
defendant committed to the division
of mental healtch.” The Delaware stat-
ute simply provides “... may order the
accused person confined and rreated.”
While it does not have direct applica-
tion o Delaware procedure, some in-
teresting seeds have been planted by the
underlying reasoning in the opinion.

What Next for Delaware?

An informal juvenile competency
committee has been in existence for al-
most two years. The task is a formidable
one and it will take time to make any
changes. Key agency and court players
meet regularly; more will be brought
to the rable. Issues have been identified
as well as gaps in service. Several actual
cases have been dissected and analyzed.
Model (and not-so-madel) srate treat-
ment plans and statutory schemes have
been reviewed. The committee is still
in it’s infancy, but eventually specific
recommendations will made that will
include, among other things, training
for the bar and judiciary, statutory en-
actments, procedural changes, propos-
als for the necessary infrastructure, and
funding and resources for adequate
treacment programs. And, quite sim-
ply, if your level of awareness has been
raised by this article, we are one step
closer to achieving the goal. ¢

FOOTNOTES

1. Juveniles adjudicated of sex offenses re-
quire registration under Megan’s Law, Tier ITI
registration can apply to be moved 1o Tier 11
after 15 years. After another 10 years, defen-
dant can make application to move to Tier 1.
In another 10 years, defendant may petition o
be retieved of registration requirements. Un-
der some circumstances there is no reduction
in ticr or relief from registration requirements
if the victim was under 18 years old.

2. State v. Lionel Tate, 2003 Fla, App., LEX-
IS 18750.

3. Seate v, Shields, 593 A 2d 986, 1004 (Del.
Super.Cr. 1990} (citing Dusky v. Untited Stazes,
362 1.8, 402 (1960},

4. Ofiver Randoiph v. Stare of Delaware,
(Del. Fam. Cu.}, slip opinion No. 510, Junc
20, 2005 (citing Droge v. Missouri, 420 U.S.
162,171 (1975}

5. Profect Stayfree is a private contractor of-
fering prerrial and presentencing monitoring,
It includes counseling, curfew checks, regular
telephone contact, home and school visits, and
coordination of supervision with an existing
probation officer. 1f ordered by the court, it
may include electronic monitoring to further
enforce curfew and school attendance. The
Stayiree worker will keep in close contact with
the juvenile and the parents to assure that all
conditions are being complied with. If the
terms are violated, Stayfree will return the
child to the Court and request a bail review,
Revocation of Project Stayfree will result in
placement out of the home until the next hear-
ing.

6. Otto, Randy K., Ph.1>., Capacity of fuve-
niles ta Pareicipate in the Legal Process: Clini-
cal and Systems Issnes, Department of Mental
Health Law and Policy, Florida Mental Health
Institute, University of Souch Florida, pre-
seatcd in conjunction with Delaware Child
Mental Health, January 24, 2004, Carvel
Buildiag, Wilmingron, De. Alse see Grisso, a¢
hup: //www.abanet.org Arimjust /juvijus/12-
3gris.htmt and Grisso, T, et al (2003). Juve-
niles’ Competence to Stand Trial: A Compari-
son of Advolescents and Adults Capacities as
Trial Defendants. Law anp Homan Beavior,
27,333-363.

7. Id.

8. Understanding Adolescents; A Juvenile
Court Training Curriculum. How te Ger
High-Quality Evaluations and Whar to Do
With Them in Conrt. Prepared by Yonth Law
Center, Juvenile Law Center and ABA Juve-
nile Justice Center. At http://www.njdc.info/
macarthur.php.

9. Adjudicative Competence in the Moders
Juvenile Court. 9 Va, J. Soc. Pol’y & L. 353,
Winter 2001 at pp 9-10.

10. Id at pp. 10-12,

11. The Brown Schools referred to in chis arri-
cle are a group of psychiatric hospitals, residen-
tial treatment centers, and community-based
programs oriented toward youthful clients.
This group atso offers a wide arcay of other
restdential and wilderness treatment programs
across the country designed for youth with be-
havioral problems. www.brownschools.com.
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The Servicemembers Givil Relief Act

Anyone who has been embroiled in domestic litigation appreciates the simi-

Servicepersons
who are activated
face a variety of
fomily-law issues
including conflicts
related to divorce,
property division,
and child custody.
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larity between that situation and a state of war. During domestic litigation,

people who are normally pleasant and productive lose their objectivity and

adopt the primary goal of destroying the other side in order to achieve

“victory.” Unforrunately, there are many innocents who succumb in the

midst of this chaos, primarily the children, burt also the family’s financial

stability, reputation, and self-esteem.

cople who have otherwise been rela-
tively financially responsible here-
tofore lose all sease of proportion
and can spend inordinate amounts
in attorney’s fees and costs in pursuit of
unrealistic goals. Persons who are able
to conduct themselves appropriately
in the business and work environment
cease to be reasonable and go to enor-
mous lengths just to “get even.” Even if
other aspects of one’s life are intact, go-
ing through the process of divorce is of-
ten devastating, especially if children are
thrust into the middle of the dispute.
Similarly, being involved in a war or
aational emergency can be devastating.
Whether it is a member of the National

Guard who is activated and has to take
feave from his or her job, or a member
of the military who is deployed overseas,
the uncertainty caused by this change
can be staggering. One is required to
feave the stability of one’s family and
community o go toward the unknown.
If this happens while one is in the midst
of a divorce or post-divorce proceedings,
the pressure can be overwhelming and
the results catastrophic.

First, there is the undersrandable
fear that a loved one will be far away
and placed in the path of danger
ameng people who are different and
in a discordant cultural mifien. The
forced separation is hard and the



constant bombardment of national and
international news from the battlefield
heightens the difficuley since che daily
quota of news about the latest suicide
bombing or the latest terrorist attack is,
unfortunately, a reality of modern life.
If this occurs i the context of divorce,
family members who are  already
suffering the effects of the breakup of the
family now have to face the possibitity of
perianent loss.

Second, the accompanying reduction
in financial resources renders one unable
to meet financial obligations. This
problem is present mn the context of
divorce since there are two households
living on the same amount of income
and is aggravarted in sicuations, such as
the National Guard, where members
are forced to leave cheir everyday
jobs in order © meet their military
obligations. For those already in the
militaty, deployment abroad can also
strain Hmited resources. As noted by the
U.S. Supreme Court in reference to a
precursor to the current law, there is a
need to “[plrotect those who had been
obliged to drop their own affairs to take
up the burdens of the nation.™

Servicepersons who  are  activated
face a variety of family-law issues. These
can include conflicts related to divorce,
property division, and child custody,
among others. Even servicepersons
without family conflict develop family
care plans prior o deployment to
arrange for the welfare of their families
while they are away.? This planning is
perhaps even more difficult when the
marriage or custody arrangements are
immersed in conflict. Seme units report
that approximately 10 percent of first-
time soldiers and 33 percent of secend-
time deployed servicepersons experience
separation or divorce.® One option for the
serviceperson is to appoint an attorney
or designate a power of attorney prior to
deployment or activation. However, due
to time and financial constraines, among
various other complications, this is often
not a viable possibility. These realities,
dating centuries back, set the stage for
the development of laws to protect our
servicepersons.

History of the Servicemembers Civil Relief
Act and Iis Predecessors*

The War of 1812 was the scenario for
passage of the Louisiana “suspension”
law, and the Civil War saw the passage

of “stay laws” that imposed absolute
moratoriums in both the North and the
South on legal actions against soldiers,
Subsequently, the Soldiers’ and Sailors’
Civil Relief Act (SSCRA) of 1918
introduced the concept of “material
affect,” which required proof that the
serviceperson’s ability to defend civil
litigation was materially affected by his
performance of milicary duties. The
SSCRA expired by its terms following
World War 1.

The SSCRA of 1940, in turn,
proteceed those “called to arms” and
introduced a 6 percent yearly interest
rate cap on financial obligations incurred
prior to the commencement of military
service for the duration of thar service.
1991 amendments, at the time of the
Desere Shield /Storm War, updated the
SSCRA and added nondiscrimination
provisions.

The Servicepersons Civil Relief Act
{SCRA) was signed by President Bush
on December 19, 2003. It applies o
those who are active in the Army,
Navy, Air Force, Marine Corps and
Coast Guard; reservists called to active
duty; commissioned members of the
Public Health Service and the National
Oceanographic and Acmospheric Ad-
ministration;, and the National Guard
in Title 10 or Title 32 status if called
te active duty for more than thirty days
to respond to a national emergency
declared by the president and supported
by federal funds.’ It does not apply
to civilian employees, retirees or
Department of Defense contractors.
Some of the provisions, however, apply
1o contractual obligations of dependents
of those in the military. Dependents are
defined as spouses, children and those
for whom the serviceperson has provided
over half of the support for the 180 days
immediately before an application for
eclief under the SCRA. Active service
includes absence from duty due to
illness, wounds, leave, or other lawful
causes and it includes the time from the
receipt of orders to report and the actual
commencement of service.

Basically, the SCRA provides both
a2 mechanism to ensure that the
serviceperson is able w respond to
civil litigation while he or she is in
the service and conrains provisions for
financial relief to alleviate the addicion-
al strain encountered during activation

in the military.® [ts purpose is to
“1} ... enable such persens to devote
their entire energy to the defense needs
of the Nation; and 2) to provide for
the temporary suspension of judicial
and administrative proceedings and
transactions that may adversely affect
the civil rights of servicepersons during
their military service.””

When a defendant does not appear in
court or respond to agency summons,
the SCRA requires that the plaintiff
file a sworn affidavit stating whether
or not the defendant is in the military
service or whether the plaintiff is unable
to determine whether the defendane
is in the military service. Absent said
atfidavit, the case should not proceed.
In the event that it does, failure to file
the affidavit can result in voiding of
any order entered in the litigation if the
serviceperson shows thar he or she is
matetially affected by reason of milicary
service in presenting a defense o the
action and has a meritorious or legal
defense to all or part of the action.

In those cases where the plaintiff
cannot determine whether the defendant
is in the military, the litigant or the
court may apply for information to the
Department of Defense, which issues a
certificate of service* The application is
filed with the Defense Manpower Data
Center (DMDC), Military Verification,
1600 Wilson Blvd, Suite 400, Arlington,
VA 22209.

If the defendant is in the military, the
court may not enter a judgment until
after the court appoints an attorney
to represent the serviceperson? In
addition, the court or agency is required
to issue a mandatory stay of 90 days if
there may be a defense and it cannot be
presented without the presence of the
serviceperson or, after due diligence,
counsel has been unable to contact the
serviceperson or otherwise determine
whether a meritorious defense exises.!® A
request for a stay does not constitute an
appearance for jurisdictional purposes
or a waiver of any defense,!! but must
indicate how the serviceperson’s military
duties materially affect his or her ability
to appear, and must contain a staterent
from the commanding officer stating
both that the current military duties
prevent appearance and that military
leave is not authorized. The question of
leave is significant since members of all
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branches of the military receive thirty
days of leave annually, accruing at the
rate of 2.5 days per month, but military
necessity may limit when the leave may
be taken. Moreover, for members in basic
or advanced training, missing training
often means that one will have to repeat
the same training program from the
beginning. The servicepersons Leave
and Earnings Statement will reflect the
amount of accrued Jeave,

One of the primary changes
brought about by the SCRA passed in
2003 is the mandatory nature of the
stay. The former SSCRA gave court
discretion in entering an initial stay
of 90 days when requested by the
serviceperson.'? The new SCRA
provides different standards for the
initial stay dependent upon whether
the serviceperson has received notice
of the proceeding. If the respondent
is in the military service and bas not
received notice of the proceeding,
the court must grant a stay for at
least 90 days upon the request of a
court-appointed attorney if there is
a defense chat cannot be presented
without the serviceperson present,
or if the attorney has been unable to
contact the serviceperson to discuss
a defense. If the serviceperson bas
notice of the proceeding, the court
is mandated to issue an initial 90-day
stay, provided that the serviceperson
provides the following information:

1) a statement as to how the
serviceperson’s  current  military
duties materially affect his/her ability
to appear;?

2) a date when the serviceperson will
be able to appear;

3)astatement from the serviceperson’s
commanding officer stating that the
serviceperson’s current military  duty
prevents his appearance; and

4) a statement that military leave is
not authorized for the serviceperson at
the time.™

Becanse the initial 90-day seay is
mandatory if the above requirements
are met, the phrase “materially affect”
in regard to the serviceperson’s ability
to appear is significant. It is suggested
that the court make a finding of mater-
ial effect when, “a military member’s
ability to prosecute or defense a civil
suit is impaired by military duties which
prevent the member from appearing in
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court at the designated time and place,
or from assisting in the preparation or
presentation of the case”™® A material
effect might also be found if the
serviceperson’s ability to meet financial
obligationsisaffected, ' In Delaware, this
standard has been applied in Advanced
Litigation, LLC v. Herska, where the
court held thac since the defendant’s
attention would be demanded elsewhere
due to his deployment to Iraq, this would
materially affect communication with
regard to his litigation, thus impeding
his ability to effectively conduct his
defense.”

A stay may not be
the most appropriate
legal tool for the
parties because it
prolongs the dispute
and harms the children
by contributing to
their instability.

Serviceperson’s Dilemma: To Stay or Not
To Slay?

Initially, it would appear that the
activated serviceperson should always
request the mandatory stay, thereby
seeking to benefit from the SCRA
protections. After all, if one’s body
and mind are elsewhere, why embroil
oneself in the minutia of Family Court
litigarion, especially, if by seeking a de-
lay, one could make it harder for the
other side? This would appear to be
especially true if the serviceperson is
the one in the seemingly more powerful
position because she either has the child
orhascontrol of the funds. The following
scenarios are intended to demonstrate
in everyday terms the types of situations
in which these questions arise:

1) The serviceperson has  been
activated, within the U.S. mainland,
to another state nearby and has taken
the child with him in a sitwation
where the serviceperson has been
the primary careraker for the child
but the noncustodial parent has had
alternate weekend and other visitation.
The second parent is understandably
frustrated by lack of access to the child,
especially since the first parent has not
been deployed overseas and, in the
second parent’s view, is merely using the
SCRA strategically to gain advantage in
the custody litigation. In this case, the
child is cus off from the parent who
is not in active military service for
ne other primary reason other than
convenience of the parent who has
been activated.

2) The activated serviceperson has
made arrangements for payments of
the mortgage and other expenses
on the home occupied by her and
the children prior to the activation,
thereby preserving that asset, but
will not agree that the other parent
can move into that home during the
period of activation because she fears
that the other parent wilt dissipate
that asset, either through use or
malicious action. The second parent
requests permission to move back
into the home with the children on
the grounds that the children need
the additional space that they don’t
have in the cramped apartment that
the second parent can afford. In this
case, the children are forced to live in
more limited guarters than they did
previously, away from the surroundings
that are familiar to them at a time that
they are suffering the loss of the daily
presence of the first parent, who has
been activated.

Boch of these situations demonstrate
how children are often placed in the
middle of parental disputes, either in-
tentionally or unintentionally, and suffer
the possibility of incalculable loss. These
are primary examples of siteations
in which a stay may not be the most
appropriate legal tool for the parties
because it simply prolongs the dispute
and harms the children by contributing
to their instability. The above are situa-
tions in which a temporary order may be
appropriate to provide stability for the
children while one parent is activated.
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3) The parent who has been activated
has provided structure and discipline

to a child with Attention Deficit
Hyperactivity Disorder (ADHD) and
has previously refused to consent to
psychotropic medication for the child.
While not perfect, this arrangement
worked reasonably well when both
parents were present on a regular basis
and the serviceperson’s approach helped
compensate for any lack of structure in
the other parent’s household. However,
now that the child is primarily in the
othet parent’s home, the lack of seructure
in that home is more evident. Combined
with the child’s fears for the safety of
the absent parent, the situation has
deteriorated and, while medication such
as Ritalin and Adderal were considered
by the medical providers previously, now
more powerful medications like Respiral
are suggested. The absent parent, who
has been activated to Fraq, is not willing
to consent to such drastic intervention
from a diseance and the parent who
remains behind is at a foss about how to
deal with the child on a daily basis. The
child, however, is quickly losing ground
and cannot wait for the absent parent to
return at the completion of her military
assignment months from now.

In this case, the child’s deterioration
is profound and the difficulties with
the geographic distance appear in-
surmountable. This and similar situ-
atjons are more common since our
country has engaged in the Global War
on Terrorism, which has resulted in a
greater number of deployments in which
activated military family members are
separated for longer periods of time over
greater geographic distances.'® Similar
problems are again encountered when
the servicemember rerurns home, co-
parenting must resume and the child
must readjust to both parents once
again. This reentry has been the focus
of many programs established by the
armed forces. These programs can be
of great assistance, not just for intact
tamilies, but also for those involved in
custody and marital disputes as well.
Those providing legal assistance to such
individuals should recommend that
parents seek these services in additton to
any legal services being provided."

4) The serviceperson is divorced
immediately before deployment and
a property division hearing is months

away. He has worked for a company
for many years while married and,
absent a Qualified Domestic Relations
Order (QDRO) allocating a share of
that person’s pension benefits to the
former spouse, the former spouse
will probably not be able te claim her
share of the benefits in the event that
the serviceperson perishes prior to the
entry of a QDRO. The problem arises
because Delaware, unlike other states,
has bifurcated proceedings in which the
entry of the divorce decree often occurs
months before the property division
hearing. The passage of time also affects
other financial responsibilities, such as
credit-card bills, which accrue interest
on overdue balances. While the SCRA
places a cap on the interest rate, the fact
is that time is still passing and the credic-
card bill, which may have been paid in
the normal course of business if the
family were intact, now remains unpaid
while the parties remain entrenched in
their respective positions in the midst of
the domestic imbroglio,

In this case, a family with relative
financial stability may lose a large part
of the marital estate because everything
is on “hold.” This is another example of
a sitwation where a stay may not be the
most appropriate tool,

In cach of the above cases, and in
many variations thercof, it may be
prudent for the parties to consider
addressing the underlying issues in a
timely basis, rather than cesorting to the
mandatory stay which, by virtue of the
passage of time, will only result in the
worsening of the underlying problems.
After all, the difficulties don’t go away,
they merely deteriorate and get worse,

Given the SCRA’s provision for the
appointment of counsel and the realities
of modern technology, communication
with counsel through the use of e-
mail and participation in the litigation
by parties activated in the military
throngh mechanisms such as videotape
depositions suggest that the “knee-
jerk” response of always invoking the
mandatory stay for the duration of the
first 90 days may not always be the best
or obvious solution. This is particularly
significant when an attorney is appointed
and that attorney can provide an analysis
for the client of the pros and cons of the
20-day stay.

The decision whether or not to
invoke the stay is exemplified in Lenser
v. McGowan, decided by the Supreme
Court of Arkansas. In thac case, the
trial court granted a stay of proceedings
under the SCRA, however, the court
simultancously issued a temporary
custody order. The Arkansas Supreme
Court upheld this ruling stating that,
“The stay of the Civil Relief Act.does
not freeze a case in permanent limbo and
leave a circuit court with no authority
at all”® This case, among others,
demonstrates the importance, at times,
of issuing a stay, but providing some
type of temporaty order for the sake of
the child. Particularly with a temporary
ot interlocutory order, the interests of
the child may be preserved while, at the
same time, not entering a final default
judgment against the serviceperson
while he is unavailable. This concept
was also demonstrated in Shelor »,
Shelor where the Supreme Court of
Georgia determined that a temporary
modification of child support did
not materially affect a serviceperson’s
rights since it was a temporary order
and was later modifiable.®®  Shelor
aptly demonstrates the importance of
providing a child with child support,
even while the servicepersonis deployed.
In addition to secking the issuance of
a temporary order along with a stay of
proceedings, servicepersons also have
the option of filing a motion to reopen

Section 201 of the new SCRA
provides for the appointment
of an attorney to represent
litigants in  military service.
This section requires that if a
defendant is in military service,
the court may not enter a
default  judgment against
the defendant until after the
court appoints an atfomey to
represent that serviceperson's
interests. If that attorney can-
not locate the serviceperson,
the attorney may not waive
any defenses of the service-
person ar otherwise kind him
or her to any agreement, The
court-appointed  altormey’s
role is simply to protect the
interests of the serviceperson,

See Fighting a War on page 31
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An interview with
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Arthur L. Caplan,

ond Nadia N. Sawicki

Conceving

An Ethicist’s Approach to Paternity Disestablishment

On January 25, 2000, an invitational symposium on Emerging Issues in

Technological
advancement leads
us to the same
initial questions:
What is a mother?
What is a father?
How do these
parental rights

and responsibilities
arise?
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Paternity Establishwment was convened in Washington, D.C., by the Office

of the Assistant Secvetary for Planning and Evaluation, U.S. Department
of Health and Human Services (ASPE). This project grew from discussions
between ASPE and the fedeval Office of Child Support Enforcement.

hanges in paternity establishment

policy bave overwhelmingly benefited

children bovn outside of marrvinge,

The scicnce of genetics has unlocked
biological identity. The federal veguive-
ments and financial support provided
under the national child support en-
forcement program  offer fnexpensive,
streanlined  procedurves by which legal
Sfarherhood may be established — both vol-
untarily and in contested cases. In fiscal
year 2004 alone, 1.6 million children had
paternity either established or acknowl-
edged.! However, in the past few years,
there weve a growing number of cases in
which paternity esiablished by voluntary
acknowledgement, default ovders, or con-
sent were being later challenged. These
cases {togethey with those of ex-husbands)
have engendered o wide-vanging rvesponse

e v

by courts and state legislators — as well as
bigh visibilivy in the media,

Paternity disestablishment touches on
areas such as child well-being, marviage
and family formation, health promotion,
and vhe interaction between science and
soctety. The ASPE project is a vevy prelim-
tnary look ar an emerging isue, The ve-
search is anecdotal; the magnitude of pa-
ternity disestablishment is unknown. The
symposinm’s gonl was to look beyond fust
the economic implications of paternity dis-
establishment and consider the emotional,
social, and financial well-being of the
child; the societal and legal implications
of paternity disestablishment, tncluding
maintaining the integrity of the paternity
establishment process; and the affect of
child support enforcement and other fed-
eral programs, especinlly child welfare.



Those invited, including law profes-
sors, child welfare veseavchers, state and
Sedernl administrators, and acndem-
ics, considered four background papers?
The final paper of the day, “Conceiving
the Father: An Ethicist’s Approach to
Paternity Disestablishment,”  exploved:
“How should society and the law vespond
when, for want of genetic ties, the father
of a child sechs to relinguish his pavental
rights and responsibilities? How should
policy makers, legristators, and judges ne-
getiate and reconcile the conflicting val-
ues and stakeholder intevests which lie at
the heart of such disputes?” I was fortu-
nate to fucilitate the symposium and am
equally pleased to interview, for Delaware
Lawvyer, the paper’s authors on the ethical
considerations and constructs raised by
paternity disestablishment’

VERNON T. DREW: Your central
wotk is in bioethics. How is your inter-
est in the echical conendrums around
paternity disestablishment connected
to your other work?

ARTHUR L. CAPLAN: We have been
fascinated for some time now at the cen-
ter with the social and ethical chatleng-
es and opportunities raised by advances
in reproductive medicine. We have long
been aware that historically mothers
who gave birth were understood to be
the indisputable mothers of their chil-
dren. But, with advances in reproduc-
tive technology it is now possible for
a woman to give birth to a baby with
whom she has no genetic relationship.
The transplantation of reproductive or-
gans and the ability to procure sperm
and eggs from persons who are deceased
also creates situations where persons
who might have been parents are long
since dead, raising obvious questions of
paternity. Some courts have already had
to wrestle with the issue of paternity in
steuations where a child was born after
the death of the biological father in
terms of determining eligibility for in-
heritance or for state benefit programs.
So the issue of paternity establishment
and disestablishment has been on our
intellectual “plate” for some time,

NADIA N. SAWICKI: For the bioeth-
ics community, there is no more excit-
ing place to be than at the forefront
of technologicat advancement. As Art
noted, novel reproductive technologies
are very much challenging traditional

understandings of parenthood. Surto-
gate motherhood, ovarian transplants,
postmortem sperm donation all lead us
to the same initial questions: What is a
mother? What is a father? How do these
parental rights and responsibilities
arise? Qur responsibility as bioethicists
is not just to explore these basic ques-
tions, but also to understand their fur-
ther implications and identify potential
problems on the horizon.: Personally,
exploring the issues surrounding pa-
ternity disestablishment was a way for
me to recognize that there are ethical
questions relating to parenthood that
extend throughout a child’s life. In oth-
er words, having a definitive answer to
the question “Who’s the father?” at the
time of a child’s birth is not enough to
insulate us from problems in the future
— for example, where the father identi-
fied at birth seeks disestablishment of
his paternal status. Having an ethically
sound theory of parenthood is certainly
helpful, but it is by no means sufficient
ro deal with these ongoing challenges.

JOANNA L. BERGMANN: For me,
the idea of a biological or genetic im-
perative has long captured my interest;
that is, the notion that we are not only
biclegically predisposed to favor our
genetic offspring but that we are also
biologically compelled both to conceive
and to raise genetically related offspring
regardless of rhe medical cbstacles, the
financial cosss, or the emotional conse-
quences that follow. I would argue that
the proliferation of reproductive tech-
nologies is one of the most significant
and high-profile manifestations of the
way we in the United States as individu-
als and as a society support this so-called
imperative — but whether or not the
imperative derives from biology or soci-
ety or from some combination of both
is to me a fascinating question. While
this imperative has long been framed
as a feinale phenomenon, exploring the
debate over paternity disestablishment
has given me a unigue opportunity to
gain a new perspective on this issue as
well as a chance to explore aspects of
the so-called imperative in terms of an
actual, tangible policy debate.

VTD: I And it interesting that at the
same time we are forging ahead with
an amazing array of reproductive tech-
nologies, there is an undeniable back-
lash in the child support arena to en-

sure that a man is held responsible only
for supporting a child with his genetic
markers. You talk about the three mo-
nistic models by which the legal system
determines paternity. Would you brief-
ly explain these and what values each
model represents?

NNS: Sure. The most tradittonal model
of paternity establishment, originating
in Roman law, is a status-based model
grounded in the marital presumption,
This, of course, is the presumption that
the husband of a woman who gives
birth to a child is the child’s genetic
father. Some might argue that, today,
the marital presumption has lost its
relevance, given the availability of ge-
netic tests that can determine paternity
with a far greater degree of certainty,
But, in fact, the marital presumption is
still alive and well in many states, and
I think exploring its historical origins
can help us understand why. This mod-
el represents the stability and sanctity
of the marital unit and the state’s reluc-
tance to intrude in that sphere. While
today’s marital landscape has certainly
changed, I think the marital presump-
tion in some ways reflects a societal ide-
al, a goal many parents and legislators
wish to strive for, and that may be why
it is still so prevalent.

The second model, a function- or
intent-based model, assigns paternity
to the man who actively assumes a pa-
ternal role in a child’s life, regardless of
marital status or genctic connection.
This more modern approach reflects
the understanding that a childs best
interests may be better served by as-
signing paternity to the man most will-
ing and able to care for the child, rather
than grounding paternity in idealized
categories of men who should assume
an interested and active paternat role.
In face, it’s almost like a contract-based
theory, in that it allows for changing
paternal roles over time.

Finally, the purely genetic model
views a man’s paternity as fixed at che
moment of conception by virtue of his
genetic contribution. The benefit of
this model, of course, is thar it provides
for a bright-line, scientifically verifiable
determination of paternity thar is hard
to dispute (for example, in enforcing
child support orders). On the other
hand, this model has been challenged
by some as overly simplistic, For exam-
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ple, evidence from adoptive households
and other nontraditional families sug-
gests that children can be successtully
nurrured and reared by adults wich
whom they share no genetic link.

ALC: The state is often only interested
in minimizing its liability for the finan-
cial provision for children. It often relies
on genetics simply as a means to clearly
identify a party against whom a claim
of Ainancial responsibility can be made.
But, it is hardly self-evident that a ge-
netic tie between a father and a child
is the best basis for creating a paternal
relationship. Nor is it always a child’s
best interest to seck fiscal support from
the genetic father — for example,
where the genetic father has many
children with more than one part-
ner and poor jobr prospects. Nor is
it clear that the state should try to
overturn situations where men seck
to parent children and support them
even without a genetic tie to them.
Public policy needs to understand
that there is more than one way to
ground paternal relationships and
simple-minded solutions that may
sound appealing in theory do not
necessarily create the best environ-
ment and circumstances for the
flourishing of every child.

VTD: Historically, children seemed
primarily to offer an economic
benefit to their parents or caretak-
ers — as workers — and legitimate
children offered a perceived soci-
etal benefit, stabilizing control of
wealth through inheritance. I am
not sure many parents would today
categorize a chikd as a financial plus
— at least until well into their adult
years, possibly when you are old and
gray, secking their help with your nurs-
ing home bills. What do you see as the
competing interests in the approach we
take to establishing or disestablishing
paternity?

ALC: Ethically there are many different
interests at play in child-parent relation-
ships. Some societies see children as a
key means to achieving security in old
age. Others see children as a primary
means for ensaring che survival of an
tdeology, culture, or value-system. Still
others sec children as an “option,” but
not something that anyone need feel
a duty or obligation to create for any
single reason.
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From the point of view of faw and
morality it becomes very important to
create policies that protect the interests
of children. They do not consent to
their own creation and for extended pe-
riods of time are completely dependent
on others for their existence and surviv-
al. So while adules may argue about the
motivations for creating children and
social theorists may expound on what
role children ought to play in the over-
all fabric of a society, there would seem
to be an overriding obligation on the
part of the law to shape public policy
50 as to maximize the protection of the
interests of each child, which may mean

Simple-minded
solutions that may
sound appealing in

theory do not
necessarily create
the best environment
and circumstances
for the flourishing
of every child.

that a fine-tuned rather than a blunt set
of protections is requisite.

TLB: That said, each individual {includ-
ing saciety) with a stake in the outcome
of a given paternity disestablishment
case has a unique set of interests. In our
view, these interests can be grouped
into five categories: financial, medical,
emotional, developmental, and legal/
administrative. Depending on the facts
of the case, the interests actually held
may conflict or correspond. And, de-
pending on the values or moral phitoso-
phy ultimately selected for expression in
a paternity disestablishment policy, the
same interests may or may not be val-

ued in the case’s resolution. Neverthe-
less, after enumerating the stakeholders
and their interests, we did notice that
a few surprising features emerged fairly
consistently.

VTD: What are those features?

JLB: First, despite the fact that the
medical interests of fathers and children
are often held ourt as a cencral reason to
favor a disestablishment policy based
purely on genetics, as important and
universal as genetic transparency may
be for individual and familial health,.
it need not dictate legal paternity for
those medical interests 1o be realized.
Accurate genetic information and
access to medical histories alone
should be sufficient to satisfy those
important medical interests.

Second, stakeholders, interests,
and what is required to satisfy them
are not necessarily going to be stable
over time. This suggests that par-
ity between paternity establishment
and disestablishinent policies may
be unnecessary. For example, while
the genetic father may best meet the
child’s emotional interests in love
and support at the time of the child’s
birth, after a paternal relationship is
formed between father and child,
that need will best be met by pre-
serving the stability of the existing
relationship, regardless of whether it
is with the genetic father.

Third, no matter how carefully
one analyzes each stakeholder and
no matter how diligently one at-
tempts to balance cveryone’s in-
terests, there is ultimately little to
nothing that any policy or court of
law can do to ensure that interests
other than financial interests are met.
Therefore, rather than debating the is-
sue at the back end of a disestablishment
action, it may be preferable to debate
and to settle the issue at the front end,
since, at the point of paternity’s dissolu-
tion, it may be too little, too late.

VTD: In recommending what the law
should permit — e¢.g. biology trumps
always, anytime vs. conclusive pre-
sumptions and uwnopened default or-
ders; mandatory genetic testing at birth
for all children {marital and nonmari-
tal) vs. restricted time periods to re-
quest a genetic determination — you
describe three ethical models for the



disestablishment of paternity, Would
you explain these and give our readers
an example?

NNS: Conceptually, the simplest mod-
el is the purely utilicartan approach,
whereby different parties” preferences
and interests are weighed against each
other in an effort to maximize sarisfac-
tion of interests. In other words, we
should grant a petition for paternity
disestablishment if doing so will satisfy
more participants’ interests or interest
categories than denving the petition.
This simplistic, almost mathematical,
approach leaves little room for dispute.

A modification of this model is
a rule-based utilitarian  model,
which performs the same system of
weighting, but takes into account
additional rules reflecting values we
wish to promote. For example, if so-
ciety determined that the interests
of the child should reign supreme,
those interests would take priority,
Alternatively, if society concluded
that the principal value to be pur-
sued in paternity disestablishment
cases were the preservation of ¢x-
isting, supportive father-child re-
lationships, this rule would govern
our weighting of interests; again, a
somewhat simplistic approach.

The model we favor is one based
on three general ethical principles
that are particularly relevant in the
context of disestablishment — fair-
ness or justice, beneficence and
nonmaleficence, and the linked
principles of autonomy, liberty, and
privacy. Looking ar each scenario,
we ask ourselves how best to pro-
mote these principles. The principle
of fairness or justice, for example, may
be best promoted by favoring the inter-
ests of the most inpocent party (that is,
the child). Likewise, if a paternity dis-
establishment action arose as a result of
one party’s dishonesty or blameworthy
conduct, we might value that party’s in-
terests lower. Questions of beneficence
and nonmaleficence are tied to the util-
itarian analysis above — in other words,
we approach every case thinking about
how best to promote satisfaction and
avoid harm. Finally, the principles of
autonomy, liberty, and privacy seek to
avoid excessive government intervention
in the distribution of c¢hildren, che at-
tribution of paternity, and the reforma-

tion of families. In other words, where
a group of autonomous parties is able
to find a solution on its own, the state
should refrain from interfering to pro-
mote its own interests, A guiding force,
of course, is the constitutional principle
of privacy in the familial sphere.

VTD: Space limitations preclude us dis-
cussing the multitude of fact patterns in
which paternity disestablishment arises.
Your paper applies these principals to
a range of cases. For this discussion,
would vou walk us through the story of
Jane, who currently lives with her boy-
friend, Charles, and her 18-month-old
son, Timothy?

Where a group
of autonomous
parties is able to
find a solution
on its own, the state
should refrain
from interfering
to promote its
own interests.

Jane and Charles had been dating in-
termittently for three years, and moved
in together when Jane informed Charles
that she was pregnant wich his child. In
fact, at the time of Timothy’s concep-
tion, Jane and Charles were broken up
and Jane was exclusively seeing Earl,
who was unemployed and physically
and verbally abusive towards Jane. Jane
left Barl upon realizing that he would
not make a good father for her unborn
child, reconneceed with Charles, and,
within weeks, informed Charles that
she was pregnant. She assured Charles
that she had had no other sexual part-
ners during their brief breakup and
suggested that the child must have

been conceived on the night of their re-
union. In reliance on Jane™ assurances,
Charles took on a second job, found a
new apartment with room for a nursery,
and asked Tane to live with him so they
could raise the child rogether. At the
hospital and with his consent, Charles
was listed as the father on Timothy’s
birth certificate. Recently, Charles no-
ticed chat Timothy’s features look noth-
ing like his own and asked one of Jane’s
best friends if it was possible that the
child was not his. “You dida’t know?”
asked Jane’s fitend incredulously. “That
deadbeat Earl is Timothy’s real father.”
Charles, who feels angry and upset, ini-
tiates a paternity disestablishment
action.

ALC: A utilitarian analysis of this
case would emphasize that both
Timothy and Jane have an inter-
est in ensuring that Timothy has
an available father figure offering
emotional, developmental, and f-
nancial support. Administrative
intetests likewise tend to favor sta-
bility, particularly when the exist
ing father is able to offer financial
support. These interests weigh
strongly against granting Charles’
petition for disestablishment. As
Earl’s interests are unknown, the
only interest in favor of disestablish-
ment appears to be Charles’ inter-
est in withdrawing from a situation
that he might not have agreed to
had he known all the facts. Thus,
a strict interest-oriented utilitarian
approach would likely resulr in the
denial of Charles” disestablishment
action.

The virtue of the utilitarian model
is that it secks to produce results that
are tangible; actual instantiations of an
empirically verifiable good — maxi-
mizing the satisfaction of stakeholder
interests. However, its appeal is com-
promised by the fact that it does not
distinguish those interests which soci-
ety believes should be atforded great-
er consideration from those interests
which society considers, for one reason
or another, to be less “worthy.”

JLB: In contrast, applying a rule-based
weighting system to the above scenario,
it is clear that the preferred outcome
will differ depending on the rule se-
lecred. For example, ranking the child’s
interests above all others would likely
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result in dental of Charles” disestablish-
ment action, as removal of a support-
ive father figure would not likely be in
Timothy’s best interests. Favoring sea-
bility of existing relationships would
likewise weigh against permitting dis-
establishment (although, as we noted in
our paper, it is impossible for the faw
to mandate the quality of those existing
relationships into the future).

On the other hand, a preference for
genetic ties above all else mighe lead
us to permit Charles to disestablish his
paternity, presumably giving Timothy a
greater opportunity to learn about his
genetic history if he is raised with
no misconceptions about who his
genetic father may be.

Althongh simple and easy to ap-
ply, such a rule-based model falls
short of the ideal because it tends to
be formutaic, inflexible, and tacking
in nuance. Always favoring a partic-
ular stakeholder’s interests or a par-
ticular value-weighted category of
interests stnacks of a cookie-cutrer
approach to paternity disestablish-
ment under which all outcomes are
essentially predetermined. Apply-
ing a fixed rule {or even a rebuttable
presumption) dictated by somewhat
arbitrary normative assumptions
and generalizations leaves no room
for the intricacies and ambiguities
of each case. Such an approach 1s
pareicularly eroubling given the lack
of societal consensus about which
set of interests should take priority
in every case — Genetics? Stability?
Finance? Best interests of the child?
Finally, as Art noted, the application
of a rule will not necessarily result
in the realization or advancement of the
rule’s underlying interests or values.

NNS: As I mentioned earlier, we favor
an approach that applies ethical prin-
ciples that are particularly relevant in
the context of disestablishment — fair-
ness or justice, beneficence and non-
maleficence, and the linked principles
of autonomy, liberty, and privacy. In
Timothy’s case, the principled approach
would first consider fairness as between
the interested parties. It would recog-
nize Timothy’s relative innocence and
imability to care for himself, as well as
Jane’s dishonesty and what effect, if
any, it should have on the comparative
valuation of her interests and desires.
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Principles of systemic fairness might
also dictate that there be some degree
of congruence between the method by
which Charles established his paternity
(voluntary acknowledgement based cn
representation of a genetic link) and his
justifications for seeking disestablish-
ment {deception and absence of genetic
fink).

The principles of beneficence and
nonmaleficence, in turn, require consid-
eration of the relative benefits and harms
that each stakeholder would experience
were Charles permitted to disestablish
paternity. For example, both Timothy
and Jane would be significantly harmed

A fixed rule ...
dictated by somewhat
arbitrary normative
assumptions and
generalizations
leaves no room
for the intricacies
and ambiguities
of each case.

by withdrawal of Charles’ financial sup-
pore. A principled model would also
weigh the harms to Timothy’s develop-
ment and the general family structure
thar might arise from disestablishment
{breakup of the family unit, possible
emotional and developmental harm to
Timothy) with those that might result
if Charles’ petition were denied (bitter-
ness or anger on Charles” part, poten-
tally resulting in familial conflict). To
the extent that Earl might become in-
volved in Timothy’s care were Charles
to withdraw as the legal facher, it would
be necessary to consider what harms or
benehits might arise from Earl’s involve-
ment. Likewise, we should consider
Timothy’s interests in understanding

his genetic background and whether
disestablishment is necessary to satisfy
these interests,

Finally, principles of autonomy
and liberty suggest that we recognize
Charles’ and Jane’s freedom to contract
and come to cheir own agreements, and
consider the extent to which Jane has
responsibly exercised her autonomy in
the past. We should also consider the
systemic implications of having a gov-
ernmental decision-maker make the
final determination as to paternity
withdrawal rather than encouraging a
system inn which the adult stakeholders
negotiate an agreement among them-
schves.

VTD: It appears Timmy’s case leads
inevitably back to the need to coor-
dinate these three sets of principles
into a workable policy that judges
are able to apply in an equitable
maneaer,

ALC: True, but we belicve the ap-
plication of such a policy is likely to
vield outcomes that are fairer, more
principled, and more accurately re-
flective of individual interests than
a simple rule-based approach. While
decision-makers applying the prin-
cipled model may find the process
of adjudicating individual cases
somewhat more complex than ad-
judication under a rule-based or
presumptive model, it is this com-
prehensive process that brings to
the principled model the benefits
of ethical reasoning. Only a pater-
nity disestablishment model which
recognizes and considers the values
inherent in paternity establishment,
the interests of various stakeholders,
and the ethical principles guiding a just
society will be capable of bringing pub-
lic policy closer to the erhical ideal.

VTD: This important debate on
how law and society should respond
to the challenge of paternity estab-
lishment and  disestablishment s
clearly just beginning. 1 thank you
all for sharing your insight and look
forward to the continuing discussion. 4

FOOTNOTES

1. There were over 915,000 in-hospital and
other paternitics acknowledged in fiscal year
2004, This arnounts to more than a 5 percent
increase over fiscal year 2003, {OCSE Prelimi-
nary Data Repore for fiscal year 2004) Table
4 of that report shows paternity acknowledge-



ments were obeined for a pational average of
71.9% percent of children born out of wedlock,
For a number of states, the data is not available.
hitp: / /www.acf.dhhs.gov/programs/cse/
pubs /2005 /reports/preliminary_report/.

2. In addition to the ethics paper that is the
subject of this interview, Marsha Garrison,
Brooklyn Law School presented her paper, Im-
plications of Principles of Family Law, Linda El-
rod, Washburn University Schoot of Law (and
former chair of the ABA Family Law Section)
discussed this paper and thae presented by Su-
san Paikin on The State of Paternity Establish-
ment Policy. From the child welfare perspective,
Walde Johnson, University of Chicago and
Wayne Salter, Midwest Center on Workforee
and Family Developiment, presented their pa-
per, Paternity Disestablishinent and Child Welf-
being: Lessons Learned from Child Welfare and
Fasmily Law. Esther Watcenberg, University of
Minnesota, was the discussant for che ethics
and child welfare papers.

3. The views expressed in this article and the
four background papers are those of the au-
thors and do not necessarily represent the of-
ficial positions or policies of the Department of C ) g, E R
Health and Human Services or its agency. The B

papers and expert symposium were prepared Rg TER
for the Office of the Assistant Sccretary for A
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LifeStrategies

We Provide Direction to Help Realize Life Goals

As our lives become increasingly hectic from the needs of family and business, they are
further compticated by the increase in financial responsibilities.

At Life Strategies, we help our clients understand how finances play an integrat part in their
everyday lives, from simple day-to-day decisions to long-term planning. We work together
with our clients to devefop a comprehensive financial direction that opens the door to a new
belief in their power fo live a more satisfying, meaningful life.

So take the next step; open the door, call Joan Sharp Gupta, GFP*, ChFC, CAP, MSFS, 1o learn
more about our fee-hased strategy planning.

302.324.5363  phone _ www. lifesirategieslic.com
302.324. 0364  fax A Registered Investment Advisor
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Paternity Disestablishment — Just the Facts, Pleasel’

18 years, 18 years
She got one of yo kids got you for 18 years
I know somebody payin child support for one of bis kids
His baby momma’s car and cril is bigger than his
You will sec bim on TV Any Given Sunday
Win the Superbowl and dvive off in a Hyundai
She was spose to buy ya shorty TYCO with ya money
She went to the doctor gor Iypo with ya money
She walkin avound lookin lihe Michael with ya money
Should of got that insuved got GEXCO for ya money
If you aint no punk bolln We Want Prenup
WE WANT PRENUP!, Yeanh
It’s something that you need to have
Cause when she leave yo ass she gone leave with balf
18 years, 18 years
And on' ber 18th bivthday be found out it wasn’t bis

— Gold Digger by Kanye West (2005} ©

When child suppart ond guestions of futher-identity are
the topic of a Grammy-award winning rap song, you Know
the subject has moved forever beyond the courtroom and
academic journals. Pafernity establishment is the legal
affirmation of the identity of a child's father. From common
law undil very recenity, paternity low regarding marital and
nonmarital children was straightforward. The fother of ¢ child
born during marriage was conclusively the mother’s husband,
stemming from the presumed biological link. Known as Lord
Mansfietd’s Rule? the testimony of hushand and wife was
barred on poternity issues, The presumption of legitimacy
could be rebutted only when it could be conclusively shown
that the husband was “heyond the four seas,” and thus could
nol possibly have fathered his wife’s child. Still later, paternity
challenges for marital children were dllowed when the father
was in prison af the fime of conceplion, or could establish he
was impotent or sterile.

The marital presumption is today codified into state law
either as a conclusive or rebuttable presumption. While states
may permit the husband or wife 10 challenge poternity of a
marital child at the time the marriage is terminated, the law
is far more reluctant to permit @ stranger to the mariage fo
establish his paternity of the child when the marital relationship
is infact.

As to children bom oquiside of wedlock, they were
considered filius nulius — the child of no one. Where poternity
was established ot all it was through “bastardy” proceedings.
The putative father was arrested and ried before a jusy.
The mother had the burden of proving paternity beyond a
reasonoble doubt. The suit was brought to relieve the public
of the burden of providing for the child. Where paternity was
established, the child had few legal rights. (fndeed it wos this
loss of rights — succession, inheritance, and finangial support
— that coused the bar to be sef 5o high when paternity of a
maritat ¢hild was challenged.)

Over the last 30 years, changes in the structure of society
and scientific developments have radically alfered paterity
law and practice regarding hoth marited and nonmarital
children. Nonmarital births have soared. In 1960, 225,000
children (five out of 100) were born to unmarried mothers:
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today more than one-third of ofl children are born outside of
marriage. During the some period Megitimate children have
gained greater rights and the changing role of nonmaritol
fathers has motured in law, policy, and public discourse. And
a series of federol requirements in Title W-D of the Social
Security Act facilitated the establishment of the father-child
relationship. As a condition of federal funding, states are
required fo provide genetic testing and eliminate jury frials in
contested cases. Far greater emphasis is placed on voluntary
patemity acknowledgments, and courls are required o enter
defoult orders where the respendent has been served and
failed to appear. .

Equally unchaflenged is that modern genetic testing has
unlocked biological identity, Billboards and Internet offerings
for do-ikyourself kits 1o delermine “Who is Daddy?” are
omnipresent — as are those screaming television programs
{which of course no reader of this magozine wotches)
decleing or disproving a man's biological connection te a
child before a screoming audience. Yet such festing presents
a classic exampte of opening Pandora’s Box: We can know the
scientific *truth” of who falhered a parlicular child; does that
mean the bialogy is paramount? And what should the low do
when someone — the legal father, the mother, another man
— seeks fo terminate an established and ongoing father-child
relationship thot is not based on biology?

Where someone seeks fo end the legal selationship
between a chifd and her legal father, fo a surprising extent
six factors tend to swoy the judge when deciding whether or
not 1o disestablish patemity. While it is true that alt potemnily
disestablishment cases have bad focts — and we know that
had focts moke bad law — below is a shoriened synopsis of
these patemity disestablishment archetypes:

White Knights. Is another man willing and able to step up
and be the father? No judge wants fo create a fatherless child.
Substitution is more acceplable than deserfion. So if another
man wants in, disestablishment appears more accepiable
to the courts. For example, the court declined a husband's
disestablishment request in In re Morriage of Wendy, 962
P.2d 130 (Wash. Ct. App. 1998); the alleged biological father
was incarcerated and the child should not be left essentially
fathertess. Similar prejudice to the child won the day in £B. v
ALG,821 A.2d 1157 (N.J. 2003); the acknowledged fotherwas
not allowed to sever the legal relationship (and corresponding
financial obligation) where there wos no biological father to
assume the role, Correspondingly, the ability to corral the
child’s genefic parent swayed o Wyoming court o aliow g
husbond to disestablish his paternity. Two years after waiving
genetic testing of o court hearing, the mother purporfedly
surprised her hushand with the news that he may not be the
child’s father. He was allowed out because genetic testing
established another man as father. MAM v Wyoming, 99 P.3d
082 (Wyo. 2004).

Baretta. For those old enough to remember “70s TV (rather
than the recent criminal justice appearance of its star), this
cotegory of cases proves the old adoge, “Don't do the ¢rime
if you can't do the fime.” The frend: If one party hos a criminal
record, bet against him or her: if both sides have “issues” go



with the relatively cleaner one. Take for example Koos v. Wilson,
2005 lowa App. Lexis 243 (March 31, 2005). Mother tells her
husband he is not Dad — after she has been convicted of
embezziement. Tumns out mother’s out-of-town “business”
was named Brendan, the biclogicol fother. Court refuses 1o
oust father ot Mom and Brendan’s behest. /n re Jessua, 95
P. 3d 2 (Cal. 2004) offers o biologicat father, incarcerated
for raping his 7-months pregnant girlfriend. He decides he
wonis fo claim the girlfriend’s older child from mother’s
hushond. Mother ond her husbond had not lived together for
several yeors but never divorced. Their five children all lived
with husband. While mother was in the hospital due fo the
rape, child profective services releosed her child to live with
husbond, who agreed with mother that he would be the child’s
father. The court refused to atlow rapist bio-dad fo disestablish
paternity of husband. Finally, Rondy A.J. v Nomma LJ, 677
N.W. 2d 630 (Wis.2004) offers the tale of an ocknowledged
father, who obtained custody while mother was in prison. She
now seeks custody and the biologicol father intervenes. No go.
Although alf the parties had drug histories, the court credits
acknowledged father with being sober for o substantiat pericd
of time — while mother remained a mess. The attempt fo
disestablish father's paternity is denied.

Devoted Dad Veto. When a legat father has a refationship
with the child ond wents fo remain the father despite knowing he
is hot ¢ biological parent, courts ore reluctant 1o disestablish his
paternity. The media 50 hypes the “duped dad” and “paternity
fraud” it is easy to forget that paternity disestablishment cases
are frequently litigated to oust the legal father because he
is not a child's biological parent. There ore dozens of cases
providing variations on this theme: both In re Marriage of Their,
841 P.2d 794 (Wash. Ct. App. 1992) and Peftinato v. Pettinafo,
582 A.2d 909 (R.L. 1990) preclude mother from challenging
paternity of an ex-husband who had been awarded custody
of his nonbiological child. As the Rhode Istond court said: "We
are concerned about the situation before the court wherein a
mother can el o man that he is a father of her child, marry kim
and live together as a fomily, ond then #legitimotize the child
during a divorce proceeding by attacking the legal presumption
of paterniiy that she helped fo bring about.” In John P. v. VWifo
C. 6Wisc.3d 1099 (NY. Fam. Ci. 2004), a child wos bormn two
months after marrioge. Mother later dies and the court rejects
the biological father’s suit against the husband. However, there
may be ¢ caution for the Devoled Dad. In Griffin v. Bell 881
S0.2d 184 (Miss. 2004), the court sid that parentage is about
biotogy. Mother and husband married affer the child's birth; he
believed he was the biclogicai father. Genetic testing at divorce
reveals he is not. Mother establishes paternity of biological
father, who then tums around and agrees with hushand that
husband shoutd be declared she legal father, The court rejects
this agreement, but in o twist on “Heather Has Two Mommies,”
says the husband con petition for custody and visitation in g
separaie proceeding.

Defense of Marriage Act (DOMA). Courts don’t want to
be home-wreckers. If a chil@ is born of the marriage and the
married couple opposes disestablishment by the biofogical
futher, courts are refuctant to disestablish. The most farous
of this cotegory of cases is Michoel H. v Gerald D, 491 U.S.
o (1989) wherein a four-member plurglity of the United

Stales Supreme Courd determined thot Michael’s inferest in
establishing his parenfage with his biotogical daughier was
not constitutionally protecied. The married mother had an
affoir with Michael during her marriage. Her husband’s nome
was on the chitd’s birth cerlificate and he held cut thal she wos
his daughter. The marriage remained rocky. Several times over
the next few years mother and child lived with Michael; during
these times he also held himself out as her fother. Eventually,
husband and wife reconciled and blocked Michaet from seeing
the chitd. He filed to establish paternity and visitotion. The suit
wos dismissed. California low precluded the biological father
from challenging the marifal presumpfion; husband or wife
had a right to challenge husizand’s presumptive patemity that
was also limited 1o fwo years from the chiid’s dote of birth.
While cases around the coundry simifarly warn men not to fool
around with a married woman, (see, €.¢., Evans v. Wilson, 856
A.2d 679 (Md, 2004, there is, perhaps, o growing exception
where the court finds the marriage is unstable, and perhaps
unworthy of defense. lllustrotive is GDK v Wyoming, 92 P.3d
834 (Wyo. 2004), which contains a remarkable discussion
on the refofive unimportance of the marital presumption in
madern society. .

The Man Who Knew Too Much. If you know you are not the
biological father and acknowledged paternity or consented to
a judgment of paternity, courts ore less likely to disestablish, in
re Cheryl 746 N.E. 2d 488 (Mass. 2001 illusteates this category
— ond offers a heartwarming coda. A father acknowledges
patemity, waives genelic testing, and for five years pays
support for and has a retafionship with Cheryl. He then seeks
to disestablish patemity. The court denies relief, finding it had
reason fo believe he knew afl along he was not her biclogical
parent. Despite a pitched legal battle, father never revealed
his doubts to his child and several years later he became her
primary custodial parent. It is worth noting thot this cotegory
of coses may be short-lived, as state legislatures around the
courdry grant legat fathers the righl lo genetic testing and
access to the courds.

Snooze You Lose. This cofegory is simple; the more
fime that passes before disestablishment is sought, the less
receptive the courts are. in re Chery! and Koos v. Wilsorralso it
this category — the groupings are for from neat. On the reverse

. side, a Minnesota court aliowed the biological father fo oust

mofher’s husband based in part on the recommendation of a
guardian ad litem. The GAL recommmended that the biotogical
father prevail, “even though the child has spent the majority of
his life with hushond, bectuse of the child’s young age, he can
shilt develop o relafionship with respondent.” (in re Patemily of
BJH, 573 NW. 2d 99 {Minn. App. 1998))*

— Susan F, Paikin

FOOTNOTES

1. This article is based, with permission, on a presentation by
William Alvarado Rivera, Esq. at the Narional Child Support
Enforcement Association’s Policy Briefing, January 31, 2006,
The views expressed in the article are those of the author and do
not recessarily represent che official positions of the Department
of Heairh 2nd Human Services or its agencies.

2. See the famous English case of Goodwright v. Moss, 2 Cowp.
591 (1777).

3. Delaware enacted the Uniform Parentage Act {2002}, which
specifically addresses issues of times.
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Interstate Litigation and Same-Sex Parents

The formation,
recognition, and
rights of those
families has been a
constant source of
not-so-polite public
discourse and
political wrangling.
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The past few years have seen a dramatic increase in couples of the same sex

living together openly. Increasingly, those couples want to lead “normal”

middle-class lives, including that most middle-class of all life-style orna-

ments, children.

ame-sex couples, like their hetro-
sexual counterparts, raise children
in joint or separate households, The
formation, recognition, and rights
of those families has been a constant
source of not-so-polite public discourse
and political wrangling. Adoption by
gay individuals or partners led the way,
though not without legal challenges.!
Medical interventions and scientific ad-
vances now offer a smorgasbord of as-
sisted reproductive technologies, where
a child may be biologically related to
one, both, or neither member of the
couple — and a child could have as
many as six parents.? Layered on top is
the hot-button topic of the legal status
a same-sex couple may obtain in some
states or countries — domestic partner-
ships or gay marringe — and the De-
fense of Marriage Ace® (DOMA).
Not surprisingly, same-sex families

are beginning to see the same pattern
of breakups as more traditional families.
Those family breakups, of course,
involve children, and, as a result, the
legal system has begun to face some
difficult issues.

The Problem

Whether or not the end of the adult
relationship invelves a legal divorce, ter-
mination of a domestic partnership, or
simply moving out and on, when chil-
dren become involved, attention shifts
to the normal disputes involving the
couple’s children — custody, visitation,
child support, and parentage. This arti-
cle focuses on child support and parent-
age. Those issues are perhaps not very
difficult when the events occur wholly
within one state. After all, all thae the
state needs to do is determine whether it
will treat same-sex families in the same
way that traditional families or relation-




ships are treaeed.

The California Cases. Weil, perhaps
not so simple. Recently, the California
Supreme Court decided three cases that
raised the question whether a child can
have two mothers. Using both equi-
table principles and the Uniform Par-
entage Act, the California courts held
that biclogy alone does not control
parentage.* Thus, a birth mother could
not disestablish the parentage of her les-
bian ex-partner, where they had entered
into a stipulated court order (before the
child’s birth} that both would be the
child’s legal parents. *®

Similarly, 3 woman who had do-
nated her ova, which was then fertil-
ized and carried by her forimer regis-
tered domestic parener, was declared
the parent of the twins born six years
before the couple’s breakup, despite .
having signed a document similar
to the ones used by a sperm donor.
The court held thar: The taw apply-
ing to sperm donors did not apply
to egg donors in this sitwation, the
ex-partner was the biological moth-
er of the twing, and under the Uni-
form Parentage Act both mothers
evidenced intent of establishing the
mother-child relationship.®

In the third case, a lesbian couple
each gave birth (the first to a son, the
second, a few months later, to twins).
They lived together as a family, but
neither partner signed a domestic
partnership agreement nor formally
adopted cach other’s children. Afrer
the couple separated, the mother
of the twins began receiving pub-
lic assistance and the county child
support enforcement agency” songht
child support from her former part-
ner, who denied responsibility assert-
ing that she was neither the biological
nor legal parent of the twins. The court
applied the statuwtory presumption of
paternity, as the defendant had taken the
twins into her home and held them out
as her own. However, the defendant was
not permitted to rebut that presumption
and abandon the children to the care
and resources of the other parent; thus,
child support was ordered.*

The Delaware Case. In Carol Chasm-
bevs v. Karven Chasnbers® the Family
Court of Delaware addressed the ques-
tion whether an cx-partner of a lesbian
couple should be liable for child sup-

port. Chief Judge Kuhn accepted the
commissioner’s order requiring Carol
to pay current child support for David,
who had been born to Karen during the
couple’s three-year cohabitation. Visita-
tion between Carol and David had been
set by a 2000 Family Court order. The
decision, based on the best interests of
David, found Carol to be David’s par-
ent within the meaning of the Dela-
ware child-support law. Carol, in other
words, was a de facte parent. She had
been in a committed relationship with
David’s biological mother at the time
of his conception and birth, and Carol

Today, more than
250,000 children are
being raised in
same-sex-couple
households. In
response ... courts
have looked tfo factors
other than biology to
define the parent-child
relationship.

and Karen had a specific intent to co-
parent together, Accordingly, Carol was
equitably estopped from refusing to pay
child support.

The Legal Problems

These cases reflect the continued evo-
lution of the concept of family in Ameri-
can society. Today, more than 250,000
children are being raised in same-sex-
couple households.! In response to this
evolution, courts have looked to factors
other than biology o define the par-
ent-child relationship. Some jurisdic-
tions have defined the relationship by
combining both biological and psycho-
logical factors; thus developing what is

referred to as a de facto parent!' The
complications multiply, however, when a
child-support or paternity decree in one
state (often referred to as F-1} must be
enforced in another state (F-2}. A related
problem occurs when one “parent” re-
sides in a different state from the biolog-
ical parent and child, and ne basis exists
for the child’s state to assert long arm
jurisdiction over the proposed cbligor.

This article first discusses the enforce-
ment of F-1 child support orders in F-2,
We do so because enforcement presents
the most common interstate child sup-
port problem. In doing so, we will. ad-
dress the related problems that arise
when no order was issued in F-1, and
F-2 is asked to establish such an order.
Child support is particularly interest-
ing both because the national child
support enforcement program offers
a template of very similar state laws'*
and because a significant number of
child support cases will, at one time
or another, involve situations where
the parents reside in different states.

The Traditional Framework.
The law never writes on a clean slate,
of course, and it has long found solu-
tions to problems involving children
when a couple, marital or not, dis-
solves. When the legal problem lies
entirely within one state, that state
has been free to work out whatever
legal principles it deems appropriate,
within the general framework pro-
vided by the federal and state consti-
tutions and staturory law. Nortnally,
that solution is provided by a judicial
order. However, Congress has man-
dated that all states have a voluntary
paternity acknowledgment law un-
der which an acknowledgement that
is not timely rescinded or challenged
ripens into a legal determination of pa-
ternity, without judicial ratification.!?
Sometimes, however, the legal issue
arises after one of the couple {or even all
members of the putative family) leaves
the state, and no effecrive judicial order
is ever issued there.

The Interstate Framework. Inter-
state problems involving children in-
voke several different governing rubrics:
the Constitution, the relevant uniform
statutes {(which have been adopted, with
small variations, in every state), and
their implementing federal statutes.

Full Paith and Credir. The most im-
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portant interstate principle comes from
the Full Faith and Credit Clause of the
United States Constitucion™ That clause
has long been read to require that a fi-
nal judgment entered by any Ameri-
can court must be given as much pre-
clusive effect as it would receive in the
state wheye it was rendered. In short, if
a Maryland court issues a child support
order, that order must be given as much
respect in Delaware and every other
state as it would receive in Maryland.
It is constitutionally irrelevant that the
public policy of Delaware stands in com-
plete opposition to the Maryland policy
that undertlies the judgment from that
state.’” In other words, the public
policy of neither Delaware nor Mary-
fand has any bearing on the question
of whether Delaware should enforce
a Maryland judgment for child sup-
port involving same-sex parents.

The Statures. Every state has ad-
opted the Uniform Interstate Fam-
ily Support Act (UIFSA). UIESA
provides that a child support judg-
ment that satisfies its criteria must
be recognized. Moreover, Congress
has adopted legislation — The Full
Faith and Credit to Child Support
Orders Act {FECSOAY¢ — that was
enacted under the express authority
of the Full Faith and Credit Clause.
The federal law tracks closely UIESA
and makes quite clear that decisions
made pursuant to the lacter are to be
routinely enforced in all American
courts. In other words, Congress
has reinforced the clear requirement
of the Full Faith and Credit Clause
with its own mandate: Enforce child
support judgments."’

Paternity  Acknowledgements.  Al-
though not a traditional judgment, vel-
untary paternity acknowledgments now
create a conclusive determination of
paternity, subject to a 60-day rescission
period. The acknowledgment itself be-
comes a legal paternity determination,
entitled to full faith and credit. Beyond
the rescission period, the acknowledg-
ment may be challenged only on proof
of frand, duress, or material miseake of
fact.!® Even in those situations, however,
once the time for reopening the judg-
ment has passed in F-1, other courts
must give the pateenity order full faith
and credit.

Special Considerations for Same-
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Sex Couples, Two special problems,
however, arise for same-sex couples;
these are the Defense of Marriage Act
(DOMA)”, and the Supreme Court’s
decision in Lawrence v. Texas?® DOMA
and Lawrence move the discussion in
opposite  directions, however. There
is also the consideration as to whether
state laws to establish paternity are more
generally applicable to establishing legal
parentage in a person of the same sex as
the biological parent.

DOMA, Congressadopted the Defense
of Marriage Act in 1996 to make clear
that the states did not have to recognize,
under the Full Faith and Credit Clause,

Congress has
reinforced the
clear requirement
of the Full Faith
and Credit Clause
with its own
mandate: Enforce
child support
judgments.

same-seX marriages entered into in other
states. The history confirms what the
language of DOMA makes clear: that it
applies only to “marriage” (and divorce,
the dissolution of marriage): “no state
... 15 required to give effect to any pub-
lic act, record, or judicial proceeding of
any other state respecting a relationship
between persons of the same sex that is
treated as a marriage under the laws of
such state. ... Or 2 right or claim aris-
ing from such relationship.” Thus, child
support is not covered by DOMA and
orders from other states must be recog-
nized under FFCSOA. The only excep-
tion to that statemenc might arise if the
order is based on a marital presumption
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of paternity; that might well be, in the
statutory language, “... a right or claim
arising from such relationship.”

Lawrence. This is the true wild card
in the deck. In Lawrence, the Supreme
Court struck down a Texas law imposing
criminal penalties for consensual con-
duce between homosexuals. The major-
ity opinion by Justice Kennedy contains
broad language suggesting that most,
if not all, state-based discrimination
against homosexuals is unconstitutional;
the opinion said, for example, of a 1986
precedent upholding a criminal convic-
tion under similar circumstances, that its
“continuance as precedent demeans the
lives of homosexual persons.”?!

On the other hand, the Lawvence
majority carefuliy limited the formal
extent of its holding, and specifically
stated “The present case ... does
not involve whether the govern-
ment must give formal recognirion
to any relationship that homosexu-
als seek to enter.” Thus, the majority
can be read as having issued a broad
declaration of the rights of same-sex
couples, or one that merely forbids
the criminalization of their conduct.
This article is not the place to ex-
plore that question in detail.

How Lawrence will be inter-
preted remains a mystery. Read nar-
rowly, it has little to say about the
subject at hand, parentage and child
support, which do not criminalize
homosexual conduct. Read broadly,
however, it suggests that any law
that “demeans” homosexuals faces a
tough struggle to survive. And laws
that treat homosexuals differently
for no apparent independent reason,
even under DOMA’s guiding hand, do
“demean” homosexuals and, therefore,
are constitutionally suspect,

It is certainly too early to tell how the
tension between DOMA and Lawwence
will play out. Both the well-prepared lit-.
igator and the wise policy-maker, how-
ever, must be aware of the problem.

Patetnity Problems.

Child support orders require, of
course, that parentage be determined.
Children of same-sex couples raise prob-
lems concerning establishment gener-
ally, and establishment across state lines
specifically.

Paternity Establishment. Spurred
to action by the burgeoning number of
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nonmarital children and che attendant
child poverty and welfare dependence
associated with single-parent families,
Congress required states to enact and
use expedited procedures to streamline
paternity establishment. While seek-
ing to ensure that nonmarital children
gained the Anancial and emotional ben-
efit of two parents, it is undoubtedly
true that Congress did not intead such
enhancements as voluntary paternity ac-
knowiledgments to be used to establish
same-sex parentage. However, neither
is there an explicit prohibition. Thus,
state law will govern whether “parent
age™ or “maternity” can be nsed inter-
changeably with “paternity” — and
same-sex couples would be able
to assert successfully the right to
establish parental rights in a child
using state voluntary acknowledge-
ment statutes,

The Uniform Parentage Act
(2002)** §106 states: “Provisions of
this Act relating to determination
of paternity apply to determinations
of maternity.” Some argue that this
language means the act’s provisions
are not limited to opposite-sex cou-
ples and “man” should be read gen-
erally as either “man” or “woman.”
If so interpreted, voluntary paternity
acknowledgments are arguably avail-
able to establish a second mother (or
second father). However, UPA’ of-
ficial comments note that §106 is
designed for those rare cases where
a mother-child relationship needs to
be established.??

During drafting, there was con-
siderable debate about whether the
UPA’s acknowledgment provisions
should include an affirmative statement
that the signors are the biological par-
ents of the child being acknowledged.
There is no such requirement in federal
law, though this was likely because it
did not dawn on Congressional draft-
ers that someone other than a biologi-
cal father would acknowledge paternity.
The original concern of UPA’s drafters
was that parties would use the acknowl-
edgment ro circumvent state adoption
faws. The 2000 UPA revisions included
a “biological connection” limitation.
Based on objections, primarily but not
solely from the Individual Rights and
Responsibilities Section of the ABA, the
National Conference of Commissioners

on Uniform State Laws amended §302
{a){4); and an acknowledgment must
state, “whether there has been genetic
testing and, if so, that the acknowledg-
ing man’s claim of paternity is consistent
with the results of the testing ™
Establishment of Support Obliga-
tions Across State Lines. Where no
support order exists, UIFSA® permits
a resident of F-1 to establish a support
(and/or paternity} order by petition in
F-2, where the obligor resides. As the
receiving state, under UIFSA’s choice
of law rules, F-2 applies its own law as
to whether the respondent has a duty of
support to the named child.? Thus, F-

Given human
nature and
assisted reproductive
technologies,
the potential fact
situations
are almost
never ending.

2 must first decide whether there was a
fegal basis requiring a persen who was
neither a biological, legal, nor adoptive
parent to provide financial support for
the child. Clearly, states will have vary-
ing public policy positions on same-sex
parenting and individual liability will be
factvally driven.

There is an additional cwist in inter-
state child suppore establishment cases.
UIFSA precludes the responding state
{F-2) trom considering nonparentage as
a defense if paternity already has been
determined. ¥ UIESA’ choice of law
rules requires F-2 to apply F-1 law to
ascertain if paternity has already been
determined. There are a muldnde of

unanswered guestions that arise given
these rules. There could be an existing
judicial order finding the same-sex re-
spondent to be the named child’s parent.
Or a same-sex couple lawfully executed
a voluntary paternity acknowledgement
that has ripened under the law of F-1
into a paternity determination. Under
the analysis described above, F-2 would
be reguired to give full faith and credit
to the sister state’s judicial decree or
legal determination. With an enforce-
able finding of parentage, would F-2
be authorized to find that the same-sex
respondent had no duty of support un-
der its law? Despite full faith and credit
arguments, it will likely be difficul
for trial judges in F-2 to order child
support where they would not do so
in an intra-state case. A legal argu-
ment supporting that result is that
UIFSA speaks of a “paternity” de-
termination and the law of F-2 gov-
erns whether “paternity” is equiva-
lent to “parentage.” At a minimum,
such cases likely will require appel-
late lieigation.

Given human nature and assisted
reproductive technologies, the po-
tential fact situations are almost never
ending. Here are two more examples:
A same-sex couple is legaily married
in F-1, a child was born during the
marriage, and F-1 has a conclusive
marital presumption; would F-2 have
to treat the case as one where parent-
age had been established. What if a
mother in F-] sought support from a
biological father in F-2; could he de-
fend based on the existence of same-
sex parents in F-1#

And there are practical issues for
the child-support agency. Is it obhi-
gated to seck child support from a same-
sex parent named by the custodial par-
ent, including one who must cooperate
with the IV-D agency as a condition of
continued welfare eligibility? Must che
agency provide services to a same-sex
ex-pariner seeking to establish parental
rights? These are likely only the tip of
the proverbial iceberg.

International Problems.

A number of European countries and
Canadian provinces have given some
form of legal recognition to same-sex
couples. As a result, there will be more
litigation involving the familial obliga-
tions for those couples.

SPRING 2006 DELAWARE LAWYER 29



The law here is clear. The Supreme
Court has left it up to the individual
states to determine whether to rec-
ognize the decree of a foreign court
— that is, the court of another nation.
In: other words, the constitutional man-
date of Full Faith and Credit is not ap-
plicable to international litigation. Even
for those countries or Canadian prov-
inces declared to be reciprocating states
by the Secretaries of State and Health
and Human Services,*® such agreements
would not necessarily bind the state if it
found that the request was “manifestly
incompatible” with public policy of the
state. Be advised there are no veported
cases on this issue,

Further, by enacting UIFSA (2001)
§102(21) B), it is arguable that the
state legislature has removed the avail-
ability of the state public policy exemp-
tion for those foreign countries meeting
the statutory requirement to be treated
as are other American states.” For ex-
ample, Ontario, Canada is a declared
foreign reciprocating jurisdiction and
has recognized the right to same-sex
marriage under the Canadian Charter
of Rights and Freedoms.3® There might
well be cases, both inside and outside
of a same-sex marriage, where enforce-
ment of an Ontario child support order
against a same-sex non-custodial parent
is sought in the United Srates. UIFSA
thus can be read as restricting the abili-
ty of a receiving state to decline enforce-
ment of such an order on public policy
grounds because they would not be per-
mitted to reject the order of a sister U.S.
state, We are similarly unaware of any
lirigarion in this context.

CONCLUSION

A legal analysis of the interstate ob-
ligations that same-sex parents owe to
their children leads to the conclusion
that enforcing established obligations
do not differ from those that are owed
by traditional parents. The only serious
questions arise when the problems sur-
face in an enforcing state that has adopt-
ed DOMA. Even then, a proper reading
of that law and the underlying policies of
the various other relevant statutes sug-
gest strongly thar the traditional rules
should be followed. The more likely
reading of Lawrence reinforces that con-
clusion. Because the establishment of
duty against a same-sex ex-partner has
been recognized by the Family Court,
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Delaware would unlikely have a basis for
preciuding enforcement of a comparable
order from another state, even though
Delaware has enacted its own DOMA
provision.” Similarly, Delaware courts
would apply the same analysis where an
original child support order is sought
here under UIFSA. What is left open
is whether a Delaware parent similarly
sitnated to Karen Chambers could ob-
tain a parentage and child support order
clsewhere. ¢
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Fighting a War Continued from page 17

a default judgment for the time during
which they were unavaileble due to
active duty.

Particularly in the Army, divorce rates
have risen; in fact they nearly doubled
from 2001 to 2004. Sgt. Rowe Stayton,
a former Air Force pilot who served
in Iraq, stated that nearly one-quarter
of the soldiers in his platoon ended
their marriages while in Iraq.?? These
statistics simply scratch the surface of the
marital and familial concerns that occur
before, during and after deployment of a
spouse, mother or father. The new SCRA
further protects the interests of the men
and women serving our country, As the
new SCRA is implemented, however,
case law will likely further define how
the SCRA will be applied in specific
scenarios and how the interests of the
servicemember will be protected, while
at the same time protecting the interests
of his chitdren. 4
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" Claite M. DeMatteis

Exposing the Dirty Little Secret

eI T

“It is common in sy country if you mavvy a4 man you must work out your own problems. I have been emotionally tormented

and that is not vecognized in my famiby.”

“My mother and father told me to go back and be a better wife, othevwise I would be shaming them and could be deported.”
“Yes, we feel ashamed to involve stvangers in our pevsonal lives. We don’t like publicity becanse in my culturve, family problems

stay in the family.”

The comments above, from battered immigrant women inter-
viewed in a nationwide 2003 study, illustrate that far too many
women seeking a better life in America remain trapped in abusive
relationships. They are trapped by social, cultural, economic, and
legal barriers to the U.S. criminal justice systent.

Make no mistake — since the landmark Violence Against
Women Act (VAWA), authored by Delaware’s own U.S. Senator
Joseph R. Biden, Jr., was originatly enacted in 1994, our country
has made tremendous strides to expose domestic violence and
sexual assanlt as the serious, public crimes they are; and to pro-
vide much-needed federal resources to states, police, prosecu-
tors, judges, victim service agencies and battered women shelters
to combat these crimes, which let's face it, disproportionately
burden women.

But, by and large, for battered immigrant women domestic
violence and sexual assault remain a dirty secret — a private
family matter, rather than a seriouws, public crime.

While family violence transcends race, nationality, and eco-
nomic status, immigrant women are at high risk of domestic vio-
lence due to their fears of deportation; utter lack of knowledge
of U.S. immigration laws and protections; lack of access to le-
gal assistance; fear of police and the judicial system; significant
language barriers; social isolation; total financial dependence on
their abuser; and fear that they will be separated from their chil-
dren.

+ Nearly 50 percent of Latinas in one recent study reported that
their partner’s violence against them had increased since they
immigrated to the United States.

» Abusers often use their partners’ immigration status as a tool
of control. In such sitwations, it is common for a batterer to exert
control over his partner’s immigration status in order to force her
to remain in the relationship.

Despite the bleak reality and barriers too many battered im-
migrant women face, VAWA has been dismantling these barriers
since 1t was originally enacted nearly 12 years ago. Federal fund-
ing under VAWA has provided millions of dollars to nonprofit
organizations such as The National Network to End Violence
Against Immigrant Women, Las Americas Immigrant Advocacy
Center; as well as state coalitions, inchuding the Delaware Coali-
tion Against Domestic Viotence. The overriding funding objec-
tive is to ensure that battered immigrant women have networks of
advocates, attorneys and judges who work together to ensure that
the U.S. Department of Homeland Security carries out the will

of Congress encompassed in the 1994, 2000 and 2005 Violence
Against Women Acts.

Specifically, the original Violence Against Women Act of
1994 blazed new ground by allowing battered spouses and chil-
dren to request legal permanent residency status, without the help
or knowledge of the abuser. With VAWA protections enacted in
1994, 2000 and 2005, a battered immigrant woman is now able
o
+ Self-petition with a special VAWA unit at the U.S, Department
of Homeland Security to request permanent residency;

» Suspend deportation proceedings;

* Change conditional residency status to permanent residency
status;

+ Request a work permit;

-+ Seek a new U Visa if they have suffered “substantial physical

or emotion abuse™ as a result of a crime, inciuding domestic vio-
lence, or sexval assault;

+ Seek a new T Visa for victims of human trafficking for labor
exploitation or sexual exploitation

Significantly, the opportunities outlined above are completely
confidential. The Department of Homeland Security may not
contact the immigrant woman directly. Also, the abusive spouse
is not notified.

It is important for battered immigrant women to know that
they may qualify for legal permanent residency if their husband
is a bigamist, their spouse has died in the past two years, their
spouse has been deported for a crime of domestic violence in the
past two years or she has divorced her abusive spouse in the last
two years.

Qur charge now: to get this message to battered immigrant
women and empower them to escape abusive relationships and
seek the legal, housing and victim assistance available to all
women in our eountry and state. It is not an insurmountable task.
Every day, every year, we are training more and more police of-
ficers and judges of the specific needs of immigrant women. Vic-
tim advocates are focused like never before on reaching these
woinen who suffer in silence and sheer shame.

With heightened awareness of the barriers battered immigrant
women face and a renewed commitment to helping them expose
physical, sexual and emotional abuse as a violent crime — not a
private family matter — these victims wilk be survivors living in
the freest country in the world. ¢
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