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EDORS NOTES

This issue is offered as a companion to the preceding vol-
ume on the Small Wonder that is Delaware. It looks both
outward at changes that affect interstate legal practice and
inward at the impact of those changes on how we practice
law. Take first technology. As the old song goes, “It’s a Small
World After All.” Technology affords opportunities to
address age-old legal and societal problems, such as the aban-
donment of parental responsibility, with new solutions. And it
creates fertile ground for litigation: each advance appears also
to be accompanied by new dilemmas for the law and for prac-
titioners. Often, the legal response thereto crosses state and
national borders. For some issues, such as pornography on the
Internet, the entire concept of boundaries seems irrelevant. For
lawyers faced with 21st-century concepts and a 19th-century
approach, flexibility and creativity may prove key to continued
success. Yet limits exist on the “where and how” of law prac-
tice. This volume is thus purposely entitled with a double
entendre and dedicated in large part to ethical questions facing
attorneys in this brave new world. Practical help is offered in
responding to the demands of interstate litigation. However,
careful readers will also note that many of the authors pose
questions as yet unanswered.

Just as the volume’s topics present a potpourti of issues of
interstate interest and impact, s6 has Delaware Lawyer crossed
the country for thoughtful contributors. It is a privilege to
offer Dean Bayless Manning’s insightful comments on the
changing world of international law practice. Jeanne Rubin’s
practical solutions to serving successfully the out-of-state
respondent are similarly welcome. For those of sufficient age
or temperament to be terrified or merely overwhelmed by the
intrusion of technology in our personal and professional lives,
Richard Herrmann’s analysis of existing and potential prob-
lems wrought by the Internet is well complemented by 2 Q &
A with a “make it simple” intent. =~

Even for those lawyers well and gladly removed from the
practice of family law, it is probable that a client, fiiend,
employee or family member sooner or later will come to you
with a child support problem. Given Delaware’s size, that
question is likely to involve at least one party who lives or
works elsewhere. Delaware Lawyer is pleased to offer the anal-
yses of Professor William Reynolds and Margaret Campbell
Haynes, two of the foremost child support experts in the
country. They address Federal and Delaware legislation hav-
ing a dramatic impact on this area of the law and the accom-
panying practice and ethical questions now faced by lawyers as
a result. David Glebe provides a thoughtiul, complementary
piece on the rules and problems surrounding the unautho-
rized practice of law.

Last, but certainly not least, Bill Wiggin rejoins these pages
with an opinion piece exposing the potential hazards to the
treasured civility of Delaware practice when ill-mannered out-
siders come to call.

I thank all the authors for being so generous with their
time and expertise. I venture to suggest that many of these
topics will be revisited in future editions as law and practice
evolve. For now, let the discussion begin.

Qoo . Rikinn
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RICHARD K. HERRMANN"

CROSSING THE

VIRTUAL LINE
OIN THE o P
INTERNET

he
Internet
As we go
careening down our
new superhighway, it is
important that we learn
the rules of the road. This
is particularly true in our
business, since we must be
concerned about our own pro-
fessional safety as well as the
need to protect the interests of
our clients. Before venturing out
on your own, you may wish to
join me on a quick tour of the legal issues that
have been rapidly developing. As your guide, I
encourage you to take a detour, now and then, on
your own. Should you do this, let me offer you a
helpful hint: if you are having difficulty focusing
on or framing an issue, try to analogize it to a
legal principle with which you are familiar.
While it is clear that a new body of law will have
to be developed to traverse the tough new terrain
that will be traveled, traditional concepts remain
helpful in dealing with many issues.

Crossing the State Line
Crossing the Criminal Line
Imagine, if you will, beginning a new business on the

Internet. You want to do something new and exciting. Of

course, it also wouldn’t do any harm to generate a healthy

case flow at the same time. How about a lottery? Of course,
you know that the State controls the lottery system by statute,

29 Del. C. §§4801 et seq. So as not to run afoul of the law, it

© SPRING 1996
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might not be a bad idea to set up your lottery in another juris- A person is guilty of advancing gambling in the second
diction, or in another country for that matter. Let’s assume degree when:
that you have a contact in Bermuda, a friend who will set up (1) The person sells or disposes of, or has in the person’s
an Internet server for you. To the extent that Bermuda per- possession with intent to sell or dispose of, a lottery
mits this kind of activity, it would be an easy matter to main- policy, certificate or any other thing by which the per-
tain the Bermuda server and to operate the lottery from your son or another person or persons promises or promise,
home in North Wilmington. Those wishing to purchase tick- guarantees or guarantee that any particular number,

ets on the Internet would contact the server in Bermuda, leav- series of numbers, character, ticket or certificate shall, in
ing the Delaware authorities unable to hold you responsible the event or on the happening of any contingency in
for violating any law in this state. Good luck: I'll come and the nature of a lottery, entitle the purchaser or holder
visit you on holidays. to receive money, property or evidence of debt; or
i In addition to the dozen or so Federal statutes that you (2) The person uses or employs any other device ...; or
' are violating, there is little question that you (3) The person is concerned in interest in lottery policy
also are in violation of one or more of writing. . .

the sections enumerated in chap- You might successfully argue that none of your activity in
ter 14 of title 11 of the  the State of Delaware violates the letter or the spirit of this sec-
Delaware Code. Sec-  tion. You are not in possession of any lottery. Nor are you sell-
tion 1401 provides  ing anything of such a naturc in this state. In the event that
in pertinent part:  you are not indictable under Section 1401, it is altogether
- likely that you risk conviction of a class A misdemeanor under
Section 1402(a), in that you are engaging in a foreign lottery.
That Section provides:
(a) A person is guilty of engaging in a foreign lot-
tery when the person brings, sends or procures
to be brought or sent into

this State any scheme of
% any lottery or any
e drawing of any

such scheme
or any ticket
~or part of a
ticket or
cer-

N
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tificate of or a substitute for
any ticket or part of a ticket,
and sells or offers for sale any.
such ticket or part of dcket or
any certificate or substitute for
a certificate, and circulates in
any manner any scheme or any
drawing.

While you may have your equipment
in another jurisdiction and you may be
maintaining it remotely, it is important
not to lose sight of the fact that you are
conducting yourself in Délaware. There
is little doubt that, if your conduct. is
within a jurisdiction, you will

notion of due process contemplates that
minimum contacts must exist prior to
the exercise of personal jurisdiction over
a party. International Shoe Co. v.
Washington, 326 U.S. 310 (1945).
While direct physical presence is not
required, an intent to reach the jurisdic-
tion in some way has always been signifi-
cant. Delaware’s long-arm statute, 10
Del. C. §3104(c), provides in pertinent
part:
(c) As to a cause of action brought
by any person arising from any
of the acts enumerated in this

nications: there is no direct connection
between point A and point B. Very
often, a person in Delaware may reach
an Internet site in New York by way of a
number of other jurisdictions. Similarly,
in the event that a user has arranged for
newsgroup or Usenet messages to be e-
mailed to a particular local area network,
it is the recipient who has made that
arrangement and not the sender.

A sample of the issues raised in this
regard may be found in Pres-Kap ».
System One Direct Access, Inc.; 636 So.
2d 1351 (Fla. App. 1994). The plaintiff,

a Delaware corporation, owned

not be able to avoid culpability
by taking advantage of this new
technology. It is your conduct
that will get you into trouble,
not the technology. Even if you
electronically cross the jurisdic-
tional line, you’ll get caught.

For example, a college student
was caught in the landmark case
of United States v. Morris, 928
E24 504 (24 Cir. 1991). Morris
was a first-year graduate student
‘at Cornell University in comput-
er science. While working on his
Ph.D., he decided to focus his
thesis on the lack of security on
computer network systems. In

The infrastructure of the
Internet does not lend
itself to easy application
of long-arm statutes for
the purposes of securing
jurisdiction over an
individual. Contacts are
not initiated by the
Internet site. Instead,

the receiving party
initiates the connection.

and operated a computer
database in Florida that provid-
ed airline, hotel and car reserva-
tion systems for travel agencies.
It also maintained a branch
office in New York. The defen-
dant was a New York travel
agency that contracted in New
York with the plaintiff, through
the New York branch office, to
lease computer terminals and
access to the Florida database.
While the lease agreement did
not contain a forum selection
clause, it did contain a choice-
of-law provision that Florida law
applied. After the lessee stopped

1988, Morris developed an
Internet “worm” or “virus.” The Court
distinguishes the two terms:

In the colorful argot of com-
puters, a “worm” is a program
that travels from one computer to
another but does not attach itself
to the operating system of the
computer it “infects.” It differs
from a “virus,” which is also a
migrating program, but one that
attaches itself to the operating sys-
tem of any computer it enters and
can infect any other computer that
uses files from the infected com-
puter. 928 F. 2d at 505 n.l.

The Court’s opinion explains that
Morris’s worm got away from him,
wreaking havoc through the Internet. As
a result of this unauthorized academic
exercise, Morris was convicted of violat-
ing the Computer Fraud and Abuse Act
of 1986. He was sentenced to three
years of probation and 400 hours of
community service and was fined over
$10,000.

Crossing the Civil Line

Even more challenging are the juris-
dictional issues that will arise in civil liti-
gation regarding Internet disputes. The

section, a court may exercise
personal jurisdiction over any
nonresident, or his personal
representdtive, who in person
or through an agent:

(1) Transacts any business or per-
forms any character of work or
service in the State;

(2) Contracts to supply services or
things in this State;

(3) Causes tortious injury in the
State . . .}

(4) Causes tortious injury in the
State or outside of the State by
an act or omission outside the
State if he regularly does or
solicits business, engages in
any other persistent course of
conduct in the State or derives
substantial revenue from ser-
vices, or things used or con-
sumed in the State . . .

The infrastructure of the Internet
does not lend itself to easy application of
long-arm statutes for the purposes of
securing jurisdiction over an individual.
Contacts are not initiated by the
Internet site. Instead, the receiving party
initiates the connection. This is different
from mail order catalogs or telecommu-

8 SPRING 1996

making monthly lease payments,
suit was brought in Florida. The defen-
dant moved ro dismiss for lack of per-
sonal jurisdiction. '

The court found that no personal
jurisdiction existed. Fortunately, the
Court realized the far-reaching implica-
tion that a contrary decision would have
had on the use of “on-line” computer
services. “Such a result, in our view, is
wildly beyond the reasonable expect-

-ations of such computer-information

users, and, accordingly, the result
offends substantial jusdce.” 636 So. 2d
at 1353.

Of course, a number of federal
statutes, pertinent to the use of the
Internet, provide for specific jurisdiction
and specific venue. In all likelihood, the
limitations to jurisdiction and venue will
not be satisfactory. These provisions
generally involve intellectual property
issues such as patent, copyright and
trademark. One of the more interesting
areas of dispute involves the procure-
ment and exploitation of domain names.
A domain name is for ail practical pur-
poses an address or an indication of
presence on the Internet. It is the “vani- .
ty tag of all vanity tags,” for it indicates a
' . Continued on page 16
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Susan F.

Paikin™

William J. Reynolds™

ETHICAL ISSUES IN
INTERSTATE FAMILY
SUPPORT LITIGATION

elaware adopted the Uniform Interstate Family

Support Act (“UIFSA”), effective July 1, 1995,

repealing the Uniform Reciprocal Enforcement

of Support Act (“URESA™). 13 Del. C. §§601

et seq. Family support issues in Delaware as

well as in the 25 other states enacting UIFSAl

are now controlled by a “one order, one time,

one place” system. This policy choice is a radi-

cal change from the previous URESA standard

allowing multiple, 4z nove orders in interstate

support litigation. Similarly, unlike URESA,

UIFSA redefines an interstate action to include

any case where the individual seeking an order

resides in a different state from that of the respond-

ing party. Incorporating both its own long-arm statute and

unique procedural and substantive provisions available in all

UIFSA litigation, the new Act’s scope and applicability extend
far beyond those of the uniform law it replaced.

It is beyond the scope of this article to discuss the mynad of
litigation strategies, policies and procedures offered by
UIFSA2. However, for those unfamiliar with the Act, three
fundamental concepts need to be understood to place the ethi-
cal and practice concerns discussed here in context.

The first is the change to “one controlling order.” Under
URESA, support orders exist independently, often resulting in
multiple, conflicting orders governing the same parties and chil-
dren. Under UIFSA, only one order will be enforceable
prospectively, even where multiple states are involved in enforc-
ing it. Once a support order is established (or the decision is
made as to which of multiple existing orders must be recog-
nized as prospectively controlling, based on 13 Del. C. §617),

the issuing state has continuing, exclusive jurisdiction {(CEJ) to
modify that order. In spousal support orders, jurisdiction may
never be transferred. In child support cases, CEJ continues so
long as either the child, the obligor, or the individual obligee
resides in the state. The individual parties may take jurisdiction
away from the issuing state and vest it elsewhere, provided they
execute a written consent to that effect and file it with the issu-
ing state. Regardless of such a change, the non-modifiable
aspects of the original order (eg., the duration of the obliga-
tion) may not be modified in a subsequent jurisdiction.

Thus, a key decision to be made under UIFSA is which
state’s order controls the parties’ situation. Whez this decision is
made s also critical. UTESA does not invalidate any order. States
adopting the Act agree to recognize the same order prospective-
ly. Until the controlling order determination is made, all existing
orders continue to run, although payment under one acts as a
pro tanto discharge of all others. The Full Faith and Credit for
Child Support Orders Act (FFCCSOA), 28 U.S.C. §1738B,
effective October 20, 1994, imposes a similar limitation on the
modification of the support order of a sister state that applies to
all states. [ There are some critical differences that are expected to
be corrected with the passage of welfare reform. Readers are
urged to examine the comprehensive companion article by
Margaret Campbell Haynes on this topic.]

Second, UIFSA creates a two-way street. URESA began its
life as the “Runaway Pappy Act” and, generations later, still
allows only obligees to initiate an action. Recognizing that par-
ents may move for legitimate reasons and require access to the
system, UIFSA remedies are offered to both obligors and
obligees. Thus, litigation options are available to obligors (and,
to a lesser extent, obligees) that were previously precluded.

10O SPRING 1996
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Third, recognizing the evidentiary
challenges in interstate cases and seeking
decisions made on complete evidence,
UIESA incorporates innovative tech-
niques for the transmission of evidence
and relaxation of the best evidence rule.
These include the use of teleconferenced
hearings; submission of evidence by fac-
simile transmission and other electronic
means (13 Del. C. §635); and the use of
the tribunal (either a court or administra-
tive agency) of another state to conduct
discovery at the behest of the jurisdiction
where the case is being litigated (13 Del.
C._§637). These evidentiary rules are
available in UIFSA long-arm cases, as
well as in litigation initiated out-of-state
back into a jurisdiction with CEJ, and in
the traditional two-state proceeding
familiar to practitioners under URESA.
For counsel, these rules permit participa-
tion at both the discovery and litigation
stages across state lines (into and out of
Delaware), raising both the opportunities
and the potential pitfalls discussed below.

Changes in substantive law as well as
multi-state issues often lead to significant
problems in legal ethics. Child support is
no exception. Practice under both UIFSA
and URESA raises a number of interest-
ing problems of practical ethics. This arti-
dle identifics some of those problems and
suggests a solution. Yet readers are well
cautioned by the comments of Delaware
Disciplinary Counsel, David Curtis Glebe,
in the following article. For these purpos-
cs, UIFSA is treated as consistent with
FFCCSOA to avoid more ambiguity. Until
the federal law is changed, counsel must
examine the practice issues raised here
mindful of the existing statute and the
unique problems the discrepancies create.

1. May (or must) an attorney tell
former clients of these changes in the
law of support? More specifically:

a. May counsel send a general letter
to all former clients in whose cases child
support was an issue, advising them of
the changes in the law and' recommend-
ing consultation with an attorney? Must
the letter be dirccted only to present or
former clients the lawyer has reason to
believe will be aftected by UIFSA?

*The problem here is that the letters
may be treated by the Disciplinary
Counsel as forbidden advertising,/solicita-
tion. Generally, informational advertising
is treated as protected speech under the
First Amendment, as long as it is truthful
and not deceptive. Zauder v. Ohbio, 471
U.S. 626 (1983). This protection extends
to potential as well as former clients.

. Shapera v. Kentucky Bar Ass’n, 486 U.S.

466 (1988). Sending an informational
letter, therefore, should be acceptable.

b. May such a general letter be directed
to a former client who counsel knows now
receives services for the Division of Child
Support Enforcement (DCSE) under Title
IV-D of the Social Security Act?

¢ The result should not change if the
position on representation proffered by
DCSE is sustained. The problem is that
this letter now looks like a solicitation
of someone currently represented by
other counsel. However, although
deputy attorneys general (DAG) file
pleadings in non-welfare cases in the
name.of the individual client and make
litigation strategy decisions, like many
IV-D agencies, DCSE does fiot “repre-
sent” that person3. Thus, a solicitation
mailed to a DCSE client is not a solici-
tation of another lawyer’s clients. Note,
however, ABA Informal Ethics

‘Opinion 89-1528, issued June 5,

1989, concluding that IV-D counsel
does represent the individual non-wel-
fare client despite any assertions of the
agency to the contrary.

2. Does an attorney’s obligation
change depending whether the impact
of the law’s change is favorable or
unfavorable?

Lawyer Jones vepresented Mayvin Smith
in Delaware on an incoming URESA
petition initinted from Texas (when that
law governed both Texas and Deloware).
Mr. and Myrs. Smith (Martha) were
divorced in Texns in 1990. The Texas
divorce ovder set child support ar $200 per
month. Mavtha and the parties’ two
dawghters still live there. The Delaware
Family Court heaving occurved in August
1993. After extended litigation, the
Delaware URESA ovder set o curvent child
support obligation for Marvin of $1050 per
month. Marvin continues to live in
Delaware and pays by wage attachment to
his employer, DuPont. Payments go through
the DCSE to the Texas IV-D agency and
then to Mavtha.

a. Does Jones have an ethical obliga-
tion to advise Marvin that Texas is the
state with continuing, exclusive jurisdic-
tion and that the Texas order is control-
ling under the laws of both states?

*Yes, an attorney must always inform
her client of controlling law. This is part
of the duty of competence. Delaware
Lawyers’ Rule of Professional Conduct
1.1. Moreover, a lawyer must act within
the bounds of the law. Rule 1.2,

b. Would the answer change if the
Texas order were higher than the

12 SPRING 1996

Delaware order? What if the duration of

the support obligation under Texas law
extends to age 24 if the child is in college?

*The answer is the same. An attorney
must inform her client of governing law,
even when it is very unfavorable.

c. Would the duty change if the liti-
gation had occurred within the last 6
months? What if Ms. Jones had repre-
sented Marvin in this action 6 years ago?

*The answer does not change if the
representation is a “continuing “ one. Of
course, that is a very fact-bound determi-
nation. If Marvin is a past client, then
Jones may, but does not have to, tell
Marvin of unfavorable changes in the law.

d. Does DCSE have an obligation to
review Marvin’s case to determine if the
correct order is being enforced? Would
the answer be different if Marvin
changed jobs and DCSE transferred the
wage attachment to Marvin’s new
employer? What if Marvin was in arrears
and DCSE submitted his case for federal
or state tax intercept?

*This question is under debate
nationwide. As a purely practical view,
no IV-D agency is likely to have the
financial resources or manpower to do a
complete census of its entire caseload
and determine the controlling order for
each case. Certainly, if a request for such
a review is made by Martha, Marvin, Ms.
Jones, or even the Texas child support
agency, DCSE must respond promptly.

‘Likewise, it is undisputed that if the

agency lawyer signs a pleading, a CEJ
review must take place.

The most probable compromise. for
those enforcement remedies that fall
short of a contempt petition is that a
review will take place only if hands touch
the case on an individualized basis. Thus,
remedies triggered by computer matches
(e4., tax intercepts and, potentially, wage
attachment transfers, property liens and
other administrative remedies on the
near horizon nationwide) are unlikely to
be preceded by a CEJ evaluation. '

While Marvin may assert a defense
that the agency is enforcing the incorrect
order, such a claim will only help him
prospectively. Recall that UIFSA invali-
dates no order. In our case, arrears would
accrue under a valid Delaware URESA
order until there is a determination that
the Texas order is controlling. Upon
such a determination, both Delaware arid
Texas must recognize and prospectively
enforce the $200 monthly Texas order.
Further, both states must acknowledge
that only Texas has jurisdiction to modify
Marvin’s obligation from this sum,



While some child support enforce-
ment agencies eventually may elect to
notify all litigants in IV-D cases of the
changes wrought by UIFSA and FFCC-
SOA (perhaps out of concern that the
ABA Informal Ethics Opinion may be
proved right), private counsel should not
rely on such action.

e. Is it a Rule 11 violation for either
public or private counsel to file a petition
for enforcement or modification without
first conducting a CEJ review?

» Any filing violates Rule 11 if an ade-
quate pre-filing investigation has not
been made. A petition to enforce or
modify an existing order without deter-
mining whether the request is justified
under the present circumstances or
whether the court in which it is filed has
jurisdiction, would violate Rule 11.

. What if private counsel representing
Martha “files” a request to transfer an
existing wage attachment to Marvin’s
new employer? Submits the case to
DCSE for a tax intercept? Uses enforce-
ment remedies such as bank levies,
license revocation and property liens,
available in Delaware or elsewhere?

eSame answer. These are all very
effective enforcement methods. An
attorney using them, however, first must
ascertain that the request is justified by
the law and the facts.

3. When docs counsel cross the line
by “appearing” in another state?

Lawyer Jones successfully petitions the
Delaware Family Court to vecognize the
Texas order as controlling and to vacate the
wage attachment issued with the Delpware
URESA order. Martha then files in Texas
to modify the Texas divovce ovder and to
increase Marvin's child support obligation
to an amount calculated under that state’s
child support guidelines based on the par-
Lies” CUvvent civcumstances.

This action raises the following prob-
lems:

a. May Ms. Jones assist Marvin in
completing his interstate testimony (on
provided federal forms) for use in the
Texas hearing? May she submit a discov-
. ery request to Martha through the Texas
IV-D agency?

sIn 1993, the ABA Model Rule 8.5
was amended by the House of Delegates
to adopt a changed choice-of-law rule.
Atrorneys remain subject to the ethical
rules of the jurisdiction where they are
admitted. If admitted to more than onc
state, the rules where the attorney prac-
tices primarily control. However, if the
predominant effect of the attorney’s con-

duct is in another jurisdiction, those
rules apply. Rule 8.5 (b)(2)(ii).

In this circumstance, were Amended
Rule 8.5 operative, Texas’s ethical rules
would apply to the Smiths’ Texas litiga-
ton. Appearing in a Texas forum is likely
to be thought of as practicing law there,
and that, of course, would require cither a
Texas license or an admission pro bac vice.
Neither activity described above is likely to
fall within that prohibition, however.

b. May Jones participate in the tele-
conferenced hearing on Martha’s peti-
tion by being present to advise Marvin?
By direct examination of Marvin on his
income and other circumstances affect-
ing the setting of the support obligation?
By cross-examining Martha and present-
ing legal arguments to the Texas court?

sUnfortunately, in all these situations
Jones probably is “appearing” in the Texas
court and must satisfy applicable Texas
admission rules. This result is flatly incon-
sistent with a major purpose of UIFSA: to
make interstate child support litigation
easier and less expensive, a goal that led to
permission for the widespread use of tele-
conferencing. We only hope that a sensi-
tive state court will rule that participating
in the activides described above does not
require expensive procedures related to
admission, even temporarily, in the forum.
Yet the issue of the unauthorized practice
of law is an important one, to the Bar and
its members. Given the substantial flow of
child support litigation that is inevitable,
patticularly among border states, the bal-
ancing act between furthering UIESA’s
intent, while maintaining control of the
licensing of attorneys, may prove to be
delicate. Whether special rules should be

carved out for child support litigation, or .

the changing practice of law in all areas
warrants reexamination of licensing, are
open questions. The following article by
David Glebe is instructive of the dilemmas
raised by this issue.

-¢. Does the answer change if Jones
files a pro bac vice motion in Texas? Is
local counsel required to be present in
Texas? May a Texas DAG serve as
Marvin’s local counsel or as Ms. Jones’s
sponsor (the Attorney General’s office is
the IV-D agency in Texas)?

*The answer to all three questions is a
qualified “yes.” The real answer depends
on the local Texas rules — an understand-
ing of which requires expensive local
counsel. As to the agency attorney serving
the double role of bringing the petition
on behalf of Martha and moving Ms.
Jones’s admission pro bac vice to represent
the opposing party, it is difficult to imag-
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inc how 2 lawyer can zcalously fulfill both
roles, even if the DAG does not consider
Martha his client. It remains difficult to
imagine that such a convergence of coun-
sel would pass court muster. At a mini-

“mum, a second DAG should be involved

to sponsor and assist Ms. Jones.

4. Are there other problems raised
by interstate child support litigation
under UIFSA?

Jenny Jones is a support obligor under
an ovder from Massachusetts in the
amount of $2000 per month for four chil-
dren fathered by Jeffrey Jennings. That
ovder was enteved in 1986 when Jenny
lived in Massachusetts and worked for
Time-Warner. At the time, she earned
$80,000 per year. Jeffrey worked part time
while he finished lnw school and the chil-
dren’s dny care expenses were $600 per
month. In 1993, Jenny quit her job, moved
to Delaware and went to work for the
State at o substantially lower salary.

Jeffrey tracked her down and filed a
petition for Interstate Income Withholding
in 1994. Although Jenny argued nt the
time that the ovder was too high and the
parties’ civcumstances had changed, she bad
no permissible defense. An income with-
bolding order issued for the fiull sum: only
$800 per month is being withheld due to the
applicable conswmer cvedit protection limit,
Jenny’s support ovder for another child and
a federal tax lien. David Rich, her Dela-
ware connsel, advised hev to return to
Massachusetts and seek a modificarion. She
has not done so because she cannot afford
the travel costs and because she fears she will
end up in jail due to the accumulated
arvears. Jeffrey now makes $150,000 per
year as & family law astorney, the childven
ave all teenagers, and Jenny grosses $38,000
per year. She has made the Massachusetts
List of the 10 Most Wanted Child Support
Delingquents.

a. May Rich advise Jenny on the com-
pledon of the federal forms (petition, testi-
mony and exhibits) but have her sign and
file the petition in Massachusetts pro se?

b. May Rich directly file Jenny’s
modification petition in Massachusetts if
he is not admitted to practice there?

e Advice on federal forms does not
seem to be the practice of law in another
state. No special expertise in Massa-
chusetts law is required under the facts of
this case. Although UIFSA requires that
a modification petition specify the basis,
because the order is more than three
years old it is subject to “review and
adjustment” if Jenny requests. Although
Rich may want to “go for it,” his signa-
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ture on a petition is fikely to cross the line
and create an unauthorized practice prob-
lem with the Massachusetts court. He
certainly can help Jenny complete the
forms and make the request for an admin-
istrative review of the order to determine
if a modification is warranted. (This case
highlights the agency’s own conflicts: it is
required to review the case for potential
modification while simultaneously assert-
ing the strongest possible enforcement of
the original order: arrest and prosecution
for contempt.)

¢. When and how can Rich file a pro
bac vice motion?

s A pro bac vice motion is filed by a
lawyer in good standing with the bar,
with the assistance of local counsel who is
willing to vouch for the movant. The
seriousness with which these steps are
treated depends on the jurisdiction, but
generally they are not very onerous.
Nevertheless, when you are dealing with
people with little money to spare, every
little bit adds up very quickly.

d. Do any of the questions regarding
participation in the hearing discussed for
the last case change where the Delaware
resident is the petitioner?

*Under the facts of this case, the
answers are likely unchanged. The case is
still solely a Massachusetts action, heard
in that forum and governed by its rules.

¢. Must Rich advise Jenny of the avail-
ability and nature of IV-D services before
taking her case? Will the availability of IV-
D services limit the ability of private coun-
sel to recover counsel fees under UIFSA?
(See 13 Del. C. §§632 and 624(b)(11)).
May the Massachusetts IV-D attorney un-
dertake to “represent” Jenny on her peti-
tion or assist in the presentation of her peti-
tion, given the posture of the case there?

*At a minimum, it appears to be the
better practice to advise a potentia) client
that there are public services that may be
obtained at substantially lower cost, before
a fee dispute arises. This disclosure (noting, -
the advantages, limitations and constraints
of those services — including the agency’s
position that its lawyers do not “represent”

| the individual client) is particularly apt

under the facts of the case discussed here,
where Rich is not licensed in the state
where the liigation will take place. If Jenny
elécts to use private counsel, nothing in
UIFSA would cause or authorize the court
to limit fees. The Act specifically acknowl-
edges the right of private counsel to initiate
and participate in its proceedings.

As to the involvement of the Massa-
chusetts agency, under federal regulations
a state child support enforcement agency



.

may not impose a residency requirement
for services and must accept all applicants.
UIFSA also requires the “support enforce-
ment agency” to provide delineated ser-
vices to any petitioner under “this chap-
ter.” 13 Del. C. §626. The fact that Jenny
is on its 10 Most Wanted list, does not per-
mit that state to refuse her. Jenny certainly
may apply directly for IV-D services in
Massachusetts: the basic concerns raised
above continue unabated. UIFSA specifies
that the Act does nothing to “create or
negate a relationship of attorney and client
or other fiduciary relationship between a
support enforcement agency or the attor-
ney for the agency and the individual
being assisted by the agency.” 13 Del. C.
§626(c). The agency’s rules and regula-
tions govern its relationship to Jenny.
What assistance will be provided, by
whom, and what enforcement remedies
the agency will also elect to use against
her, should be explored by Rich when
developing Jenny’s litigation options.

€. May a Delaware DAG undertake to
“represent” Jenny in her Massachusetts
petition by directly filing a UIFSA peti-
tion for a modification decrease on her
behalf and /or by participating in a tele-
conferenced hearing on her petition?
May private counsel and a DAG work as

——————

co-counsel on her behalf?

*A local agency can always assist a qual-
ifying individual to fill out forms in that
jurisdiction. Filing them in another juris-
diction on her behalf raises once again
the question of unauthorized practice of
law. The status of a public attorney who
“represents” the Delaware DCSE rather
than the individual should have no
impact. A license or a pro hac vice motion
is required to practice in a foreign juris-
diction.-Cooperation between private
counsel and a DAG for DCSE is a viable
option. The practice of telling a party
that she has “declined IV-D services” by
using private counsel to file a pleading or
appear with her in court has passed in
Delaware. Whether the “rules of engage-
ment” and terms of shared responsibility
have been defined is unclear.

Conclusion

The ethical and practice issues
brought on by Delaware’s adoption of
UIESA are new territory. This article is
intended to stimulate discussion: analysis
is offered, but definitive answers and
resulting policy and rule changes are
unknown. Care is warranted and advice
should be sought. While the impetus for
the ethics debate today is child support,

the development of legal practice that
casily crosses state, national or “virtual”
borders makes the ramifications of this

discussion applicable well beyond family
law practitioners. :

*Senjor Associate, Center for the Support of
Families.

**Jacob A. France Professor of Judicial
Process, University of Maryland School of Law.

FOOTNOTES:

1. As of 1/1,/96, UIFSA has been enacted in
Alaska, Arizona, Arkansas, Colorado, Delaware,
Idaho, Illinois, Kansas, Louisiana, Maine,
Massachusetts, Minnesota, Montana, Nebraska,
New Mexico, North Carolina, North Dakota,
Oklahoma, Oregon, South Carolina, South
Dakota, Texas, Virginia, Washington, Wisconsin
and Wyoming.

2. For more detailed discussion of UIFSA
and interstate child support litigation in general,
the reader is referred to two recent publications:
Marian Dobbs, Margaret Campbell Haynes and
Marilyn Ray Smith, Enforcing Child & Spousal
Support Orders (Clark Boardman Callahan,
1995); and “ Interstate Support Proceedings,”
by Susan F. Paikin, Chapter 48 in Family Law
and Practice (Matthew Bender, 1996) (April).
The ABA Center on Children and the Law, in
conjunction with the Center for the Support of
Children, presented a training seminar specifically
designed for Delaware attorneys, “How to Use
UIFSA to Collect Interstate Child Support.”
Limited copies of the conference notebook are
available for purchase,

3. More specifically, the agency has taken the
position that the DAG for DCSE represents
DCSE itself. Agency counsel should take special
care to inform the individual receiving services
that he or she is not the “client.”
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Continued from page 8

lobal existence. Disagreements have
developed as far-thinking profiteers have
secured domain names such as mcdon-
alds.com or mtv.com. See, MTV
Networks v. Curry, 867 E. Supp. 202
(S.D.N.Y. 1994). An Internet Registry
has been created to curtail the problems
inherent in the acquisition and protec-
tion of this type of property right. As the
electronic transmission and retransmis-
sion of information becomes more com-
mon, both nationally and internationally,
significant issues will arise regarding the
protections to be afforded to intellectual
property available globally.

Crossing the Line of Privacy

A number of interesting privacy issues
arise in connection with the Internet. It
is important for us as employers, and as
counselors, to know that many electronic
privacy issues are controlled by The
Electronic Privacy Act of 1986, 18
U.S.C. §§2510 et seq. This Act signifi-
cantly affects the do’s and dont’s of access
to e-mail. The statute prohibits invasion
of communications from a sender to a
recipient, barring any person from inten-
tionally “intercept[ing] any wire, oral, or
electronic communication.”

So, before you cross the line of invad-
ing someone’s privacy, take a careful look
at this Act.

Crossing the Line of Decency

The most notorious development
_about the Internet is free and easy access
to smut and violence. The most promi-
nent example is the conduct that led to
the prosecution of Jake Baker, a student
at the University of Michigan, in 1995.
In the fall of 1994, Baker wrote a graph-
ic article involving the rape, torture and
murder of a couple and posted it on the
Internet. After receiving a number of
appropriately outraged reviews, he post-
ed a second, similar article. The articles

" caught the eye of another Internet user

who possessed similar fantasies. The two
men began communicating on the
Internet, sharing stories, plots and fan-
tasies. Now encouraged, Baker posted
yet another article of similar content in
January 1995. In this piece, however, the
name of the victim was coincidentally the
same as that of a coed at the University.
Once the University officials were
notified, Baker was confronted: he con-
sented to a room search and was sus-
pended. During the search, the Uni-
versity security found private communi-
cations between Baker and his Internet

'
/



friend, detailing horrific crimes and tor-
ture. The federal authorities were noti-
fied and the material was confiscated.
Baker was arrested for violation of
18 U.S.C. §875(c) for transmission of
communications containing threats to
kidnap or injure another. Baker took the
position that the writings were merely
fiction and fantasy and that no “real”
person was threatened. The case was
ultimately dismissed. In its opinion, the
court noted: “The government’s enthu-
siastic beginning petered out to a salvage
effort, once it recognized that the com-
munication which so much alarmed the
University of Michigan officials was only
a rather savage and tasteless piece of fic-
tion.” The dismissal is on appeal.

Obscenity and pornography are equal-
ly troublesome. There are hundreds, if
not thousands, of sites dealing in sex,
porn and obscenity. Since the access to
information is available internationally,
the development and enforcement of laws
is problematic. It may very well be that
the availability of sexually explicit material
is the catalyst that draws many adults and
children onto the Internet. Thousands of
hard-core images are available to be
viewed or retrieved. See Reuters, “Two
Employees at Nuclear Lab Face
Pornography Charges, Washington Post”,
August 19, 1994, at A20. Hundreds of
discussion groups (newsgroups) have
been created for the sole purposes of
drawing readers and participants into their
dens of pornographic iniquity.

The electronic on-line service organi-
zations have been the focus of media
and court attention regarding their
delivery of sexually explicit information.
In December 1995, the German gov-
ernment pressured CompuServe to
block worldwide Internet access to hun-
dreds of sexually oriented Internet sites.
Information service providers are subject
to criticism both for providing their sub-
scribers with access to sexually offensive
materials, on the one hand, and for lim-
iting individual First Amendment rights,
on the other hand. Of course, the threat
of prosecution under state or federal
obscenity laws is also present. In 1994,
one such provider, the operator of an
electronic bulletin board service, was
convicted of violating Federal law by
transmitting pornographic images from
California to Tennessee. Landis,
“Regulating Porn: Does it Compute®?
USA Today, August 9, 1994. In 1994,
Carnegie Mellon University restricted
student access to pornographic material
on the Internet, setting off a barrage of
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debates. Branscomb, Internet Babylon,
83 Geo. L.J. 1935 (1995). '

Legal opinions involving sexually
explicit material on the Internet are not
difficult to locate. A recent copyright
infringement opinion relates to center-
fold images that were scanned onto a
local electronic bulletin board system.
Playboy Enterprises, Inc. v. Frena, 839 F.
Supp. 1552 (M.D. Fla. 1993). Or, if you
are interested in Howard Stern’s anato-
my, take a look at Stern v. Delphi
Internet Sevvices Corp., 626 N.Y.S. 2d
694 (N.Y. Supr. Ct. 1995), in which
Stern claimed that Delphi misappropriat-
ed his buttocks.

More troubling than the legal aspects
of these matters are the practical prob-
lems, as children spend more and more
uncontrolled time on the Internet.

Crossing the Line of Ethics

As the use of the Internet in the prac-
tice of law develops, it is obvious that
ethical issues concerning that use will fol-
low. To what extent can a lawyer adver-
tise on the Internet? Is there any impro-
priety in designing and maintaining a
Home Page — an electronic brochure, if
you will — for all to see? Hundreds of
firms are experimenting with the poten-
tial use of this application. How about
forwarding an electronic advertisement
that will reach millions of users who have
absolutely no need or desire to contact a
lawyer? States are reviewing the current
practices of attorneys in this regard.
Taylor, “Eyes of Texas Ave Upon Internet
“Ads,”” National Law Journal, November
6, 1995. There is little question that
lawyers are already “crossing the line.”

One of the significant uses of the
Internet involves discussion groups that
focus on specific areas of interest. Many
such groups discuss legal issues. As opin-
ions and information regarding such
issues are transmitted to the public on
the Internet, questions will no doubt
develop over the potentially unautho-
rized practice of law. Since there appear
to be no geographical boundaries, other
restrictions may be needed to regulate
the practice of law on the Internet. It is
foresceable that, someday, the Internet
may take on the characteristics of a glob-
al community with its own government
and laws. Those laws will be interpreted
by the Internet Court and advocated by
the Internet Bar. I do hope that Dela-
ware has reciprocity: I really do not relish
the idea of taking another bar exam.
*Partner at Stradiey, Ronon, Stevens & Young,
LLP. *
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David Curtis Glebe™

INTERSTATE PRACTICE
AND THE UNAUTHORIZED
PRACTICE OF LAW:
UNCERTAINTIES MANDATE
PROFESSIONAL CAUTION

he problem of defining the standards of the
unauthorized practice of law is not new, since
it has traditionally been a difficult task to define
what the “practice of law” is in the first place. The
beginnings of the concept of “unauthorized prac-
tice” in the Anglo-American tradition can be traced

King John (known as the “Magna Carta”), which
states at Article 45 that the Crown “will not make

such as know the law of the realm and mean duly to

observe it.” Presumably, if vou did not know “the
law of the realm,” then you should not be under-
raking to administer it in any official capacity.
This is roughly cquivalent to saying that if you act as an otlicer
of the court, as a lawyer docs, then you need to have been
authorized in some way.

The typical kind of “authorization™ to practice law, of

course, comes from being officially admitted to pracrice in
some jurisdiction, normally after receiving training in a law
school, passing a bar examination, and satistying character and

other requirements. If vou wanted to practice law outside of

vour jurisdiction, however, vou were venturing into “unautho-
rized” territory, and risking disciplinary action against you in
vour home jurisdiction. See, e, DLRP.C. 5.5(a) (“a Tawyer
shall not practice faw in a jurisdiction where doing so violates
the regulation of the legal profession in thar jurisdiction™).
Therefore, you still had to be authorized, at least on a tempo-
rary basis, in thar “foreign™ jurisdiction. This is generally the
simple model upon which legal practice and its regulation in
this country have developed.

Unfortunately, the simple regulatory model has become
outdated. The “practice of Jaw™ in many ways has become too
complex and sophisticated 1o be regarded as an activity that is
always contained within the bounds of any one jurisdiction.
Natural persons and other legal entitics have become increas-
mgly mobile and, so, less likely to reside in one jurisdiction
alone. And with the amazing advances of’ computer technology

as far back as A.ID. 1215 in the Great Charter of

any justices, constables, sheritts, or bailitts, but of

it is becoming harder and harder to determine such a simple
thing as one’s “location,”
which the notion of “jurisdiction” is based.

For example, when a law firm establishes a “web site™ on
the Internet, which is accessible not only i every jurisdiction
across the country but around the world, it is not even intu-
itively apparent how the firm’s location in cyberspace is sup-
posed to translate into the firm’s location i plain-old-ordinary
space. We are conscquently going to have to change our tradi-
tonal concepts of the regulation of the practice of law in order
to accommodate and address the new problems arising in the
real world, especially with regard to interstate practice.

For these and other reasons, the status of the law with
respect to “unauthorized practice™ has been in a state of flux,
although we have made some progress. In Delaware, prob-
lems dealing with the unauthorized practice of law (“UPL”)
had tor many years been investigated by a committee of the
Delaware State Bar Association. In fact, the leading UPL case

one of the primary concepts upon

in Delaware to the present day arose out of an action by the
Bar Association to prohibit a local non-lawyer, Thomas
Alexander, Jr., from engaging in certain activities said to con-
stitute UDPL.. See Delaware State Bar Ass’n v, Alexander, Del.
Supr., 386 A.2d 652 (1978). One of the procedural issucs
that used to arise, however, was the standing of the Bar
Association to bring such actions in the first place, since in
Delaware the Bar Association has no “official” starus, but is
merely a professional socicty.

In 1991, pursuant to its Rule 86, the Delaware Supreme
Court clarificd and improved this situation with the creation
of the Board on the Unauthorized Practice of Law. The
Board was thereby established as an ofticial arm of the Court
with the standing and authority 1o issuce orders affecting the
practice of law in Delaware. The Office of Disciplinary
Counscel (*ODC”) was charged by the Court with the tasks
of investigating and prosecuting UPL cases betore the Board,
thus broadening its scope of activity bevond the discipline of
Delaware lawyers alone. The ODC also pertorms both take
and admunistrative tunctions for all matters involving, UPL:
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docketing new matters, retaining ali files

‘and documents, compiling statistical

reports for the Board and the Court,
and so on. :

In the few years since the Board’s
creation, the ODC has docketed close
to 120 UPL cases. As of this date, the
great majority of those matters have
been resolved, cither through dismissal
by the Board, through the voluntary
agreement to “cease and desist” by the
person or entity being investigated, or
through a Board order following a for-
mal proceeding. Since relatively few
UPL cases have been resolved by an
official order of the Board, however, we
are still not as close as we would like to
be to a practical definition of “UPL.” In
other words, there is still a substantial
degree of uncertainty.

This uncertainty in the law goes
beyond Delaware, and has recently been
the subject of a comprehensive study by
the American Bar Association. Last
August, the ABA finally published a
report called “Nonlawyer Activity in
Law-Related Situations,” which con-
tains several recommendations regard-
ing UPL. That report has been criti-
cized, however, for its use of broad gen-
eralities rather than specific and practical
proposals. There were also strong dis-

sents among the ABA Commission '

members on some of the fundamental
issues considered. Consequently, it
would appear that even a comprehensive
and nationwide study of UPL has not
yielded ready answers,

In the course of handling UPL cases,
both the Board and the ODC have rou-
tinely referred back to Alexander for
guidance in trying to set the limits on
“UPL,” as applied to specific circum-
stances. A broad, working definition of

~ UPL that has evolved over the last few
 years encompasses any or all of the fol-

lowing four general indicia:

(1) bolding oneself out to third par-
ties as authorized to practice law when
one is not so authorized,

(2) representing a person (other than
oneself) in a Delaware legal tribunal,

(3) preparing legal documents for use
in a Delaware legal tribunal for a person
(other than oneself), except when super-
vised by one who is authorized to prac-
tice law, and

(4) giving legal advice pertaining to
Delaware law.

In addition, the acceptance by a non-
lawyer of “legal fees” may also be con-
sidered an aspect of UPL although,
without any other indicia present, it may

——————EEEEREEEEERREEE

only be a matter of characterization.

The problem with these general
guidelines, as is the problem with any
working definition, is in the application
to specific circumstances. Accordingly,
many areas of the law relating to UPL
remain unsettled, especially in connec-
tion with the interstate practice of law by
“real” lawyers. While it is not that diffi-
cult to order a person who has never
been admitted to practice law in any
jurisdiction to “cease and desist” doing
so in Delaware, it is not that easy to reg-
ulate conduct when the person bas been
admitted to practice law, perhaps even in
Delaware itself by the pro bac vice proce-
dure. In fact, many of the most difficult
UPL cases handled by both the Board
and the ODC over the years do not
involve non-lawyers, but involve non-
Delaware lawyers whose interstate legal
practices affect Delaware and its residents
in one way or another.

For example, the ODC reviews, mon-
itors, and maintains all of the pro bac
vice motions that are filed in the
Delaware courts. We have even devel-
oped a special computer program to
track these motions, in order to deter-
mine whether attorneys are potentially
abusing the pro bac vice privilege. Over
the past few years, the Board has asked
the ODC to investigate several non-
Delaware lawyers who have been admit-
ted pro hac vice to Delaware legal pro-
ceedings. If an attorney is specially
admitted to Delaware tribunals repeated-
ly, on a virtually routine basis, that is a
possible UPL problem. If the attorney
has an office in Delaware but is not a
Delaware lawyer, and practices only
through pro hac vice appearances, that is
a possible UPL problem. If an attorney’s
pvo bac vice application is misleading to
the court or to the Delaware lawyer who
moved the attorney’s admission, that can
be both a UPL problemiand a disci-
plinary problem. See, eg., Matter of
Kennedy, Del. Supr., Misc. No. 273,
1993 (6,/28 /93) (when lawyer admitted

pro bac vice in Delaware court was sus-

~ pended in home state and failed to

inform Delaware court of suspension,
lawyer’s pro hac vice privilege in
Delaware was suspended for three years).

The ODC routinely receives many
telephone calls, from both Delaware
lawyers and non-Delaware lawyers, ask-
ing for guidance as to what they can and
cannot do either in or out of the state.
Can a non-Delaware lawyer perform a
real estate settlement in Delaware? Can a
Delaware lawyer draft a contract for a
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non-Delaware client, where the contract
is not governed by Delaware law? Can a
non-Delaware lawyer draft a will (or some
other legal instrument) in another state
for use by a Delaware resident? Can a
non-Delaware lawyer participate in a civil
proceeding by contference call without
being admitted pro hac vice? What about
an out-of-state deposition? Can a non-
Delaware lawyer outside of Delaware give
his or her client a formal legal opinion on
Delaware law, or can a Delaware lawyer
similarly opine (while in Delaware) on
non-Delaware law? In many of these situ-
ations, a common practice has developed
among lawyers whose work crosses juris-
dictional boundaries. But until the case
law develops further in order to legitimize
and “authorize” such practices, there can
obviously be professional risks.

While the ODC cannot give legal
advice, we normally inform such inquisi-
tive persons of the general indicia of UPL,
that we have garnered from Alexander
and other cases, as listed above, and sug-
gest that they do some legal research on
their particular situation. We also strongly
urge caution in this area because of the
developing nature of the law. If a lawyer is
not certain as to his or her course of action
with respect to a question of interstate
practice, the best course will probably be
the most cautious one. As we frequently
tell people who call the ODC, making the
wrong move in this situation will not only
make it more likely that a UPL investiga-
don could be initiated, but that a corre-
sponding disciplinary matter might be
opened as well. Neither prospect is very
pleasant, even if your conduct is not ulti-
mately found to have been improper.

The “bottom line” for now with
respect to interstate practice is, therefore,
to be as professionally cautious as possi-
ble. Until the law and the everyday legal
practice customs fully develop in this
area, there will still be uncertainty. A
lawyer who needs a definite answer in a
specific situation should not hesitate to
obtain a formal legal opinion, such as is
available to Delaware lawyers through
the Professional Ethics. Committee of
the Bar Association. If you can afford to
pay a legal fee, it is advisable to obtain a
formal legal opinion on your situation
from another lawyer.

In light of the foregoing, I strongly
suggest that the lawyer giving you that
opinion be admitted to the jurisdiction
as to which you inquire.

*Chief Disciplinary Counsel, Office of
Disciplinary Counsel, State of Delaware. L 2



Bayless Manning™

"NEW PATTERNS
IN INTERNATIONAL
LAW PRACTICE

“"The old order changeth, vielding
place to new.” (Tennyson)

he sum of published literature under the rubric
of “international law” has multiplied geometri-
cally in the past decade. This mass of commen-
tary attests to the sea change that has occurred so
quickly in the parterns of international law practice.
"~ The term “international law” continues of course to
be fork-tongued. In one of its two meanings, the
phrase refers to that amorphous accretion of traffic rules
that have been (more or less) acceded to out of self-
interest by princes, principalities, states and nations and
that are (more or less) honored by them in the conduct

of “public international law” is significantly more
developed and operational than it was 50 years ago
(as libraries of law texts on the subject and their authors con-
tend). But the sea change to which I refer lies not in that area but
in the area of transnationat private business transactions.

I. U.S. International Business
Law Work, 1900-1980.

The institutional history of international business law work
in the United States in this century displays a clear progression.
Throughout this period, some U.S. law firms, some transac-
tions, and some client relationships have steadily been becom-
ing more “international.”

By 1900, a handful of lawyer specialists had emerged who
were called by themselves or others “international lawyers.”
Probably each of these lawyers was a unique and idiosyncratic
instance — an unusual fellow who possessed some personal
linkage or background that put him in a position to serve as a
connector between locations in two different countries. A
paradigm was the Couderst Freres firm, with its inborn twin
identities in Paris and New York.

In the 1950s — the era of world economic vacuum and
overwhelming U.S. economic dominance — many large
American companies for the first time went abroad and estab-
lished manufacturing plants, sales and sub-headquarters facili-

of their interrelationships. It may be that this bundle -

ties and raw material resource operations in other countries.
That development posed a direct challenge for the big-city
U.S. law firms that were general counsel to those companies
— general counsel in a sense largely forgotten today, for the
day of sophisticated, large-scale, in-house counsel offices had
not yet dawned. The Jaw firm had little choice: it had to follow
the flag of its clients or lose the client to a more nimble com-
petitor U.S. firm. Overnight, it seemed, U.S. law firms opened
overseas branch offices, usually only one and usually located in
the new European Economic Community. By the 1960s, par-
allel activities were under way in parts of Asia, Client profile
changed little. But lawyer specialists were recruited or trained
for the overseas offices of these new “international” law firms.

In the 1970s and ’80s, ambitious firms increasingly began
to think of attracting client sources that were not U.S.-based.
They felt compelled to consider establishing overseas branches
—- not only to follow existing clients but to compete in places
(such as Hong Kong) that were perceived to be promising for
client development.

As in so many other respects, Japan was a special case. In
the 1970s, a U.S. law firm could envision a Tokyo office as a -
search party or marketing vehicle — working in Japan to gen-
erate Japanese clients that would be served by the law firm’s
U.S. office in respect of the Japanese client’s investments or
operations within the U.S.

So matters stood in the mid-1980s — a very different pic-
ture from that of 1900.

II.The 1990s Environmental Shift

In and since the late 1980s, still further macro-change has
come to the field. The underlying source of that change is
worldwide and generic. It lies in the sudden globalization of
trade and capital markets. This incredible and unprecedented
event has been brought about by the convergence of several seis-
mic forces in a few brief years: the collapse of the Cold War, the
explosion of communication technology, the opening of closed
economies, the deregnlation of fund flows and the replacement
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of U.S. economic dominance by the
emergence of multiple capital centers.

Capital transfers, transactional agree-
ments and informational access today
have no geography. Electrons do not
care where they go, and everywhere in
the world a debit in one place is a speed-
of-light credit in another. Increasingly,
major economic activities —- stock and
gold markets, for example — have no
locus or have simultancous multiple loci.

With this new open environment in
place, transactions of a wholly new charac-
ter become possible. Business transactions
in the former compartmented world — to
the extent permitted at all -— were forced
to be essentally bilateral in character. To
work out a three-party countertrade deal
was an extraordinary and creative event.
Supplementing — even supplanting —
that binary world of commerce has come
a world of multilateralized transactions. As
in the other aspects of today’s communi-
cations, it is becoming possible and is
often more efficient to replace the bilateral
with the network.

III. U.S. Intermestic
Practice
Before moving on to consider the
1990’s and their aftermath, it is conve-
—~~. " nient to-pause for brief
: comment on an
) arena of U.S.
interna-

]

tional business practice in which the state
of affairs prevailing for the past decade
will predictably continue to prevail for
the foreseeable furure.

In the U.S. today, one need only
glance anywhere to sense the ubiquity of
goods, services and enterprises from
abroad. In every case, those evidences
reflect the earlier occurrence of some
form of international business law trans-
action. In the main, those transactions
are essentially binary in character. A for-
eign enterprise buys or rents property or
acquires a local U.S. company; a U.S.
lender finances a foreign borrower in the
U.S,; or U.S. importers or exporters deal
with counterparts abroad. Where the
transaction is binary or nearly so, where
one of the parties is a U.S. enterprise and
where the transaction itself has in some
sense a U.S. presence, there was law
work to be done in the U.S., and it was
nearly always done either in-house or by
a U.S. faw firm.

But what kind of U.S. law firm? A
variety of permutations exist.

In instances such as representation of a
large Japanese automobile manufacturer,
a large U.S. “international” law firm will
have been selected to represent the client
in the U.S. generally. If Jocal counsel is
needed, it is selected by the lead firm.

But, in other instances, there is no
large lead counsel. However it came to
be selected for the job, the firm doing
the work had not generally thought of

itself as an “international law firm.”

S The obvious example is the local

litigation firm that takes on
o~
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representation of a foreign company in
local court proceedings. Another exam-
ple is the local firm specializing in labor
relations that helps its non-U.S. client
comply with state antidiscrimination
laws. Increasingly, cven the most local
firm will on reflection recognize that it
-has — almost without knowing it —
begun to be involved in some degree in
“international law practice.”

Perhaps there are and will continue to
be in the United States some local law
firms made up of local lawyers practicing
only local law in local transactions
involving exclusively local clients and
other local parties. But as one spells out
all the ingredients of pure domestic com-
mercial practice, it becomes apparent
that local practice in a strict sense is pot
casy to find.

Law work becomes a mix of domes-
tic and international-just as a century
ago local firms became “interstate” law
firms as, with the growing integration of
the national economy, they worked on
transactions that crossed state lines.

The U.S. firm engaged in intermestic
practice becomes the norm. Interna-
tional law practice in this subcategory
can be expected to continue indefinitely
in its present form, steadily growing in
its amount. For the smaller law firm,
legal assignments of this sort will be
occasional.

The large law firm that aspires to the
role of lead U.S. counsel to major foreign
companies must find a way to market
itself abroad — and that takes us to the
next topic.
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Who can or will do these things?

That question is posed melodramati-
cally in contexts like the utility privatiza-
tion example, but it has equal applica-
tion in simpler transactions of the new
global economy. A Hungarian compa-
ny, with financing through a consortium
of banks from many countries co-led by
two Swiss and Japanese banks, is estab-
lishing a new manufacturing facility in
Paraguay, to be constructed by a joint
venture of Japanese and Finnish con-
tractors. Will the U.S. law firm that is
fully competent to do the law work
choose not to compete for it because no
Amerijcan enterprises are involved —
and cede the work to a London law
firm, though there are no British com-
panies in the deal either?

And the same issue arises in; yet one
more context. The U.S. law firm that
achieves truly global recognition will, as a
dividend, discover that it has a big com-
petitive advantage in marketing itself to
major non-U.S. companies as the firm to
be selected as ongoing lead U.S. counsel,
as discussed at III above.

As noted earlier, U.S. law firms have
certain inherited competitive disadvantages
in the new global economy. Important as
these points are, they have secondary sig-
nificance to the fundamental question:

Can U.S. law firms generate a
psychological perspective of them-
selves as players in a global world,
as transnational citizens with access
to worldwide professional expertise
and a worldwide clientele?

The investment bankers and some
commercial banks of the world have been
able to do that. The managers of large-
scale institutional investment funds are
today not far behind. Parallel develop-
ment has taken place in the oil industry,
in engineering construction, and in many
areas of consumer production and retail
marketing. Vanguard fractions of the
communications industry are nearly
there. The big accounting firms, manage-
ment consulting firms and advertising
firms have made the leap. And now one
can see — particularly in Great Britain —
the emergence of a few truly globally ori-
ented law firms.

Are there U.S. law firms with the
desire, the will and the capacity to
achieve thar metamorphosis?

Have many yet seen the issue?

*The Ruby R. Vale Distinguished
Schotar for the 1994 Widener University
School of Law Moot Court Corporate
Competition. _ *
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Margaret Campbell Haynes!

FEDERAL FULL FAITH
AND CREDIT FOR
CHILD SUPPORT

ORDERS ACT

ince 1986, federal law has required states to rec-
ognize past-due child support installments as final
judgments, entitled to full faith and credit.?
However, there was no similar requirement for ongoing
child support payments. The Constitution did not
require such recognition since ongoing child sup-
port orders are not final, but subject to modifica-
tion.3 As a result, custodial parents seeking
enforcement of a support order in a second state
often found themselves subject to a new order in a
different amount — frequently, a lower amount.#
In order to prevent the proliferation of con-
flicting orders, the U.S. Commission on Interstate
Child Support made two significant recommenda-
tions to Congress: (1) require states to enact the Uniform
Interstate Family Support Act verbatim; and (2) require states
to give full faith and credit to ongoing child support orders.
The Uniform Interstate Family Support Act (UIFSA) was
drafted by the National Conference of Commissioners on
Uniform State Laws, and was approved by the American Bar
Association in 1993.6 To date, it has been enacted in 26 states.”
There is pending federal legislation that would require all states
to enact UIFSA and implement it by January 1, 1998.8 UIFSA
contains jurisdictional rules that establish one controlling order
(where there are currently multiple conflicting orders) and
severely restrict a state’s ability to modify another state’s order.
The Commission’s second recommendation noted above
recently became federal law. On October 20, 1994, President
Clinton signed into law the Full Faith and Credit for Child
Support Orders Act (FFCCSOA).? In order to improve inter-
state enforcement of child support orders and to clarify jurisdic-
tional rules, it requires states to recognize and enforce valid
ongoing child support orders. A state cannot modify another
state’s order unless certain conditions are present. The intention
was that the jurisdictional rules of the FECCSOA would be
consistent with UIESA. As enacted, there are a few inconsisten-
cies that pending legislation would remedy.10
This article sammarizes the FFCCSOA and analyzes recent

decisions under it. It also addresses the Act’s imipact on states
that are still operating under the Uniform Reciprocal
Enforcement of Support Act (URESA) or the Revised Act,
rather than UIFSA.11 Although Delaware has enacted UIFSA,
many nearby jurisdictions — including Pennsylvania, Maryland
and New Jersey — have not. Practitioners will thus have to
master the FFCCSOA’s impact under both interstate Acts.

The Act’'s Requirements

In 1980, Congress epacted the Parental Kidnapping
Prevention Act (PKPA), which requires states to give full faith
and credit to child custody orders issued by courts of other
states.12 It is this section of federal law that Congress amended
with its enactment of the FFCCSOA. Citing its authority under
Article TV, section 1 of the Constitution, as well as its authority
under the Interstate Commerce Clause (Article I, section 8) and
section 5 of the Fourteenth Amendment, Congress required the
appropriate authorities of each state to “enforce according to its’
terms a child support order made consistently with this section
by a court of another state” and prohibited a state from seeking
or making “a modification of such an order except in accordance
with subsection (e).” The FFCCSOA is federal law and does not
require state enabling legislation. It therefore has been effective
in every state since October 20, 199413

Definitions

Before summarizing the Act, it is important to understand
its definitions. The FFCCSOA applies to child support orders,
which it defines to mean “a judgment, decree or order of a
court requiring the payment of child support in periodic
amounts or in a lump sum” — regardless of whether such order
is permanent or temporary, the initial establishment of an award
or the modification of an award. It includes orders for arrearage
payments on children who arc past the age of majority or orders
for post-secondary support, since a child includes “a person 18
or more years of age with respect to whom a child support

_ order has been issued pursuant to the laws of a State.” The Act

also broadly defines support: “a payment of money, continuing
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support, or arrearages or the provision of
a benefit (including payment of health
insurance, child care, and educational
expenses) for the support of a child.”
Although the Act refers to court orders,
“court” is defined to include quasi-judi-
cial and administrative decision-making
bodies. Therefore, although Delaware is
a judicial state, it must give full faith and
credit to administrative orders issued by
other states.

Enforcement of a Sister
State Order

The FFCCSOA requires a state to
give full faith and credit to any order that
was issued by a court (as defined by the
Act), pursuant to the laws of the state in
which the court is located; that has sub-
ject matter jurisdiction to hear and
resolve the matter; and thar has personal
jurisdiction over the contestants, provid-
ed the contestants had reasonable notice
and an opportunity to be heard. In other
words, a court must give full faith and
credit to valid child support orders.

Modification of a Sister
State Order

The Act limits a state’s jurisdiction to
modify a sister state’s support order. A
court may modify a sister state child sup-
port order only if (1) the court has juris-
diction to issue such a child support
order; and (2) the court of the other state
no longer has continuing, exclusive juris-
diction (CEJ) of the order because that
state is no longer the child’s state (not the
same thing as the child’s “home state”
under UTESA) or the residence of any
contestant, or each contestant has filed a
written consent to that court’s making
the modification and assuming continu-
ing, exclusive jurisdiction over the order.

What is meant by the phrase “contin-
uing, exclusive jurisdiction”? That is the
key concept of UIFSA. Under UIFSA, a
state has continuing, €xclusive jurisdic-
tion over an order if it issued the order
and one of the individual parties or the
child continues to reside there. As long as
there is a CEJ state, no other state can
modify the order unless the parties agree
in writing for another state to assume
jurisdiction. The FECCSOA slightly
changes the definition since it refers to
contestants, which includes the state
child support agency, rather than to indi-
vidual parties as does UIFSA. The
FFCCSOA also sets a different location
for where any agreement between the
parties should be filed. Both of the
inconsistencies with UIFSA are corrected

in pending federal legislation.

If there is no CEJ state, both UIFSA
and FFCCSOA allow another state to
assume modification jurisdiction. Once a
second state has issued a new order, that
ordet becomes controlling between the
parties. The original issuing state no
longer has CEJ status. In fact, it no
longer can prospectively enforce its old
order. It may only enforce the old order
with respect to “nonmodifiable obliga-
tions and unsatisfied obligations that
accruned before the date on which a
modification of the order” was made.

Choice of Law

- UIESA and the FFCCSOA include
consistent choice of law rules, although
UIFSA’s rules are slightly more detailed.
In general, the forum state’s law applies
with two exceptions: (1) the law of the
issuing state governs interpretation of the
child support order: UIFSA makes it
clear that this means the issuing state’s
law governs the amount of current sup-
port and any arrearage payback, the dura-
tion of support!4, and the definition of
what is considered child support}5; and
{2) the law of either the issuing state or
the forum state applies regarding the
statute of limitations applicable for
enforcement of the order, whichever
state has the longer statute of limitations.

Questions and Issues
Under the Federal Law
The most obvious question is “How
does the FFCCSOA affect URESA
states?” The simple answer is that, as a
federal statute, it supersedes any state law
to the contrary.}6 However, in reality
the answer is a bit more complicated:
URESA provides for two enforce-
ment routes: filing a petition and regis-
tering a foreign support order. Under
the petition route, an obligee files a peti-
tion, seeking enforcement of an existing
order. The petition is forwarded to the
responding state, which is usually the
state where the obligor resides. Al-
though the petition may request the
responding state to enforce the existing
order, in most states URESA proceed-
ings are considered de novo hearings.l”
Therefore, the responding state will
apply its support guidelines to the par-
ties’ current financial circumstances and
enter an award that it considers appro-
priate. The award may be the same,
higher, or lower than the obligee’s exist-
ing order. The second enforcement
route is through registration of a foreign
support order. Under this procedure, the
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obligee registers the existing order in the
responding state. The responding state
files the order in a registry of foreign
support orders. If there is no objection
after notice to the obligor, the order is
confirmed. A registered order is in effect
a domesticated order. It can be enforced
like a local order, and may also be
reopened like a local order.

How do these procedures relate to
the FFCCSOA? Let us first address
modification of a registered order.
Although it is unclear from the wording
of URESA, most practitioners and
judges interpret the registration provi-
sions of URESA to authorize the regis-
tering court subsequently to modify the
order, if circumstances so warrant. In
their opinion, any modification also
modifies the underlying support order.
Assuming a registered order remains an
order in effect in the original issuing
state, it is this author’s opinion that sub-
sequent to October 20, 1994, a register-
ing court cannot modify that order
unless the conditions of the FFECCSOA
are met. For example, let us assume that
the obligee lives in' Delaware and has a
Delaware divorce decree that includes a
support order. The obligor lives in
Florida. On December 30, 1994, the
obligee registers the Delaware order in
Florida. In January 1996, the obligor
petitions to modify the registered order.
Since the obligee continues to reside in
the state that issued the order, Delaware
has continuing, exclusive jurisdiction to
modify the order (absent an agreement
of the parties). Therefore, pursuant to
the FFCCSOA, Florida does not have
jurisdiction to modify the Delaware
order.18 The obligor will need to seek
modification in Delaware. Since Dela-
ware has enacted UIFSA, the obligor can
probably participate in the Delaware
hearing by telephone.

Oppositionally, some states hold that
once an order is registered in their state,
the order no longer exists in the original
issuing state.1? Therefore, according to
at least one author, it can be argued that
when a registering state modifies an out-
of-state order that has been registered in
the state, it is modifying one of its own
orders, rather than the child support order
of another state. Under this argument, the
FECCSOA’s prohibition against modifica-
tion of a sister state’s order does not apply
to the modification of a foreign support
order that has been domesticated under
URESA regijstration 20 We will likely see
appellate cases in the near future address-
ing this issue of a court’s authority



1o madity registered orders.

On the other hand, let us assume that
vather than registering her Delaware
order i Florida, the obligee i January
1996 files a petition under UTRESA,
sceking enforcement of the existing
order, As noted carlier, prior to the
FECOSOAN, courts in most URESA
states such as Florda considered
URESA proceedings as de woro hearings
in which they could issue a new order.
Pursuant to URESA, that URESA order
does not supersede any other court
wder, unless expressiv so Pl'(v\'i({k‘df”
The result 1s two contlicting support
orders. Wil the FICCOSOA allow a

TRESA court 1o conduct “business as
nsual™ and issue 4 onew, independent,
contlicting order when the obligee had
sought enforcement ol an existing, ovder?
Sonme argue that the answer s “Yes.”
Since the URESA order does not nallify

the existing support order my the sense ol

replacing “its amount, scope, ov dur
tion,” it is not considered a modification
and therefore there 1s no violation of the
FECCSOA. Others argue thar the an-
sweris “No U Although the URESA
order does not nuthiv the existing sup
port order, the reality s that the oblig
or’s state has disreparded that existing
order ;md will only enforee its new
order 22 Again, it s likely that appelfate
fiigation will address this issue. Ta this
author’s opinion, it s, at a minimun,
contrary to the stated purpose ot the
FECCSON for o URESA state 1o issuce
an order mmoa different amouant whea
there s an existing support order that
the obligee is trying to entoree.

A second gquestion s “DPoes the
FECOSON sgniticantly affect UHESA
states:” Again, the simple answer
15 “No." There are, however, inconsis-
tencies beoween the FECCOSON and
UESA that may result o litigation. Tor
example, the FECOSON defines deter
mination of CE) based on the residence
of rcontestants.” The Act detines “con
testant” to mclude an mdividual obligee,
an obligor, and astate or state child sup
port ageney 1o which support riglts have
been assigned. Tet us assume that there
is 2 south Carolina child support order
that was obained by the IV DY agency
when the obligee was on public assis-
tance. There are arrcars owed to the
state under that order. Evervone has
now left Souwth Carolina. With such 2
detinition of CEJL it is possible to consider
South Carolina as the CEJ] state sinee
there is still a contestant tthe state agency)
in the state. Obvioushy, with such w defing
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tion, a state agency could hold a case
“hostage” in a state— even unknowingly
— as long as there is past public assistance
owed under the guise of child support,
despite the fact that no individual party
now lives in the state. UIFSA would not
allow such a result. It expressly defines
CE]J in terms of individual parties and the
child. Pending federal legislation would
amend the FFCCSOA to be consistent
with UIESA.

Another inconsistency is that the
FFCCSOA does not address multiple
order situations, as does UIFSA. The
goal of both Acts is a “one-order world.”
However, UIFSA contains Section 207,
which provides detailed rules for decid-
ing which order is entitled to recogni-
tion and which state has jurisdiction sub-
sequently to modify the order. The
FFCCSOA lacks language similar to
Section 207.

Pursuant to its current provisions, the
FFCCSOA requires recognition of multi-
ple, conflicting orders so long as they
were issued by a court with subject mat-
ter and personal jurisdiction, following
notice and an opportunity to be heard.
Similarly, the FFCCSOA does not
address which state has jurisdiction to
modify when there are two “CEJ” states.

Assume that our South Carolina petition-
er continues to reside in South Carolina,
the state that issued the divorce decree.
As a result of a 1992 URESA petition,
Florida issued a URESA order in a differ-
ent amount. The obligor continues to
reside in Florida. The obligor secks mod-
ification of the Florida order. Does
Florida have jurisdiction to hear the
modification request? As enacted, the
FFCCSOA does not provide the answer.
Both the Florida and South Carolina
orders are valid orders, which the Act
would require states to recognize. Both
states are also CEJ states, since both
states have issuied an order and an indi-
vidual party or child continues to reside
in the state. There seems to be an
impasse. There is pending federal legisla-
tion that would remedy these problems
by amending the FFCCSOA to incorpo-
rate Section 207 of UIESA. By incorpo-
rating Section 207, the same rules that
apply in determining which order to
enforce also govern the determination of
which state has jurisdiction to modify.
Applying Section 207 to the present fact
pattern, where there are two CEJ states,
the state with jurisdiction to modify is the
child’s home state. “Home state” is
defined under UIFSA as the state where

the chjld has resided for six consecutive
months prior to the filing of the plead-
ing. Therefore, South Carolina would be
the state with jurisdiction to modify the
order: Until such time that the FECC-
SOA is amended to be consistent with
UIFSA, this author encourages decision-
makers and lawyers to interpret the
FFCCSOA in conjunction with UIFSA
when resolving cases with multiple sup-
port orders.23

A third question is “What constitutes
written agreement between the parties so
that jurisdicdon to modify can be shifted
from the CEJ state to another state?” Two
trial courts have recently addressed this
issue. In Bednarsh v. Bednarsh24 there was
a New Jersey support order. Subsequently,
a Florida court entered an order, enforcing
the New Jersey order by establishing a
plan for payment of arrears. Without
knowledge of the Florida order, in
December 1994 the New Jersey court
ordered a different arrearage payback plan.
Prior to the finalizaton of that order, the
husband moved for reconsideration of the
New Jersey’s court order based on the
FFCCSOA. One issue addressed by the
court was whether the absence of any
mention of the Florida order by the par-
ties, including their failure to mention the

law
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continued from page 40

that fool blackboard to write down exact-
ly four words of such thundering banality
and unimportance to his spoken message
that I can’t remember a single one of
them. Nearly a century ago, Thorsten
Veblen pointed out the use of “conspicu-
ous consumption” to draw attention to
one’s imagined grandeur. Rudeness and
the calculated imposition of difficulty on
others have replaced showy expenditure
as a form of self-celebration in the current
bad-mannered age.

Archy, mollified by the provision of a
useless blackboard, commenced his
remarks. In the meantime Harvey
Rubenstein, determined to be the gra-
cious host, went about the room, planting
questions with members of the bar to be
asked of Archy with the object of making
him look good. Instead, Archy chose to
self-destruct: he made a fool of himself. It
seemed he disapproved of corporation
law. He embroidered his theme with the
charming suggeston that a Harvard Law
School graduate encouraging a lady
lawyer to practice in this branch of the law
was no better than a procurer luring inno-
cent virgins into a life of shame! In a bar
where Harvard Law graduates have long
been outstanding ornaments of the pro-
fession, Archy’s remarks struck many as
gratuitously offensive. Worse yet, in
Delaware an attack on corporation law is
like spitting on the flag.

Actually, I rather enjoyed this prepos-
terous performance. Bad taste can often
be very funny, (I am still chuckling over
the recent announcement that the Fall
River, Massachusetts, homestead where
Lizzie Borden is thought to have slaugh-
tered her parents is to be transformed
into a bed and breakfast for whodunit
fans.) But a little of Archy goes a long
way. As Archy droned on, bewitched by
his own oratory, one of the guests who
accompanied him was heard to remark,
“If Archy don’t hurry up and finish,
Al’m gonna wet mah pants.” And so
ended this feast of wit and elegance.

I still believe that, in the long run,
good behavior wins the day. Judge
Quillen once wisely remarked that
“good manners cost nothing and buy
everything.” And, as the QVC decision
cited above makes clear, incivility may
offend the civil, but it ultimately punish-
es the uncivil — at least.in the courts of
Delaware. Let’s keep it that way.

*We must be grateful to our highest court for saving us
from maidenly blushes by this tasteful resort to euphemism,
a practice once well described as “the Victorian habit of
draping our thoughts with verbal fig leaves.” *
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Jeanne M. Rubin™

INTERSTATE
SERVICE
"OF PROCESS

NTRODUCTION _

As individuals become more mobile, and as business-
es expand from local concerns to regional and national
enterprises, it becomes increasingly likely that litigation
will involve parties residing in different states. As a
result, the need to exercise long-arm jurisdiction on
behalf of our clients is likewise increasing. This is espe-
cially true in Delaware, where the state’s incorporation
policies and statutes attract numerous non-resident busi-
nesses that become Delaware corporations. In this
milieu, understanding the legal requirements and practi-
cal considerations of interstate process service has

become increasingly important to a successful litigation
practice. This article provides a brief overview of the legal
requirements for interstate process service in state and federal
court actions in Delaware, and addresses some of the practical
considerations to help you locate out-of-state process servers
and ensure effective out-of-state service. '

DELAWARE REQUIREMENTS

Delaware’s long-arm statutes provide some of the most lib-
eral requirements for out-of-state service in the country.
Pursuant to 10 Del. C. § 3104, any.non-resident who commits
any of the enumerated acts establishing minimum contacts
with the state submits to the jurisdiction of the state and is
deemed to have appointed the Secretary of State as his agent
for service of process. Such process becomes effective by the
timely mailing to the non-resident defendant, by registered
mail, of a copy of the process and complaint served upon the
Secretary of State and a statement explaining that service upon
the Secretary of State constitutes personal service within the
state upon the non-resident. The return receipt constitutes
presumptive evidence of service and a notation of refusal on
the return receipt constitutes presumptive evidence that the
refusal was by the defendant or his agent. These procedures for
service of process also apply to a non-resident owner, operator
or driver of any motor vehicle. (10 Del. C. § 3112). Similar
procedures apply to non-resident directors, trustees or mem-
bers of the governing body of Delaware corporations,
although without the explicit presumptions regarding delivery
or refusal of delivery. (10 Del. C. § 3114).

Delaware’s passage of the Uniform Interstate Family Support
Act (“UIFSA”; 13 Del. C. §§ 601 et seq.) adds an extremely
expansive long-arm statute (§ 610) covering licigation of child

and spousal support and determination of paternity. This Act
likely will increase dramatically the pool of cases to be litigated
against non-residents, as its jurisdictional model incorporates vir-
-tually every basis believed to be constitutionally valid for assert-
ing long-arm jurisdiction. As no particularized rules have been
enacted by the Family Court, service requirements to effectuate
long-arm jurisdiction over the out-of-state party should parallel
those of the Superior Court. UIFSA also incorporates innovative
techniques for the transmission of evidence, including telecon-
ferenced hearings, available to the non-resident litigant. These
amendments to local law should encourage participation by the
out-of-state party in the proceedings. The clear goal is to foster
decisions based on evidence, rather than to procure support and
paternity orders by default. It is probable that the Court will be
scrupulous in obtaining proof on the record that personal juris-
diction has been obtained and that the respondent has received
adequate notice and an opportunity to be heard in proceedings
under the Act.

Given the apparent ease of serving non-resident defendants
by registered mail, one might wonder why it would ever be nec-
essary or desirable to arrange for personal service on a non-resi-
dent. Personal service will be necessary in a nwmber of circum-
stances. First, where defendants do not file an answer or where
registered mail delivery of process is refused, plaintiff’s counsel
may want to effect personal service to avoid vacation of a default
for failure to serve the proper defendants. Second, some attor-
neys suggest that if you think that scenario is likely and that the
defendant may try to evade service, you may not want to tip
your hand by alerting the defendant to the pending action by
sending the registered notice. Finally, once a case is commenced,

subpoenas must be personally served on non-residents. See, eg.,
Super. Ct. Civ. R. 45; Ch. Ct. R. 45; Fam. Ct. Civ. R.45.

FEDERAIL REQUIREMENTS )

The Federal Rules of Civil Procedure provide for personal
service of the summons or for service by mail of the notice of
the litigation with a request for waiver of service. If service is
voluntarily waived, the defendant has additional time to
respond. If service is not waived, the defendant is lable for all
costs of service subsequently incurred. Fed. R. Civ. P. 4,
Litigation strategy may encourage you to effect personal ser-
vice to obtain the carlier answer date. Of course, a defendant’s
refusal to waive service will reinstate the need for personal ser-
vice, albeit at the defendant’s expense.
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. TECHNOLOGY AND
LOCATE RESOURCES

The following is excerpted with per-
mission from the 12/19/95 ABA
Child Support Project fa)s network
transmission and is based on informa-
tion from James Minitz in the January
1995 issue of Corporate Legal Times.*

“There are a number of public
records databases that are helpful for
locating obligors, their employers, or
their income and assets. According to
James Minitz, ... ‘What is out there?
Everything from Swiss corporate
records to the name of the golf club to
which a Japanese executive belongs;

from yacht registrations to Nevada
‘minute with a list of ‘hits’ where that

divorces; from magazine subscription
change-of-address forms to the- Social

Security Administration’s death-
records.” Mr. Minitz runs a corporate

investigations firm that specializes in
cost-effective investigations for in-
house and law firm litigators.

“The contents of all or most of
Information America, Prentice-Hall On-
Line Public Information Services,
Dialog, Datatimes, and Dun & Brad-
street are accessible via WESTLAW.
Lexis/Nexis also has an extensive col-
lection of public records databases.

“To date, searching one or more of
these databases ensures 50-state
coverage of the following types of
records: business bankruptey, liens
and judgments, OSHA inspections,
real estate, UCC filings, and Social
Security (deceased records only).
Professional licensing information,
motor vehicle registration, voter regis-
tration, and credit bureau headers
(not the actual credit information —
just the credit holder’s address and
SSN) are available for many states.
Twenty-seven states have released
information from their voter registra-
tion files on 56 million voters. Such
information often includes a person’s
date of birth. This can be used, in
turn, to access driver’'s license infor-
mation and determine an individual's
current address; or in a IV-D case,
conduct a search using the Federal
Parent Locator service. Searching
these public records online is legal,
However, as you know, there are fed-
eral restrictions governing access to
consumer credit records.

[Mir. Minitz provided
several examples.]

“CDB Infotek is a major public
records information vendor. it offers
access to motor vehicle registration
records. These searches cost an aver-
age of $13. Driver’s license records

include physical descriptions. CBD .

also offers an address change index,
which searches 12-year history of
national publishers’ change of address
files, as well as other forms filled out
when people move. ... Digital Directory
Assistance offers 81 million people’s
telephone numbers and addresses on
CD ROM, for which it charges $79.
...Prentice-Hall has bankruptcy records
from 42 states, going back in some
cases 10 years, and tax liens from 25
states, going back 6 years. Prentice-
Hall also operates Universal Search.
You type in the name to be searched,
and PH responds in less than a

name appears among its 500 million
records. The charge is $15, with addi-
tional charges for exploring the hits.
[Mr. Minitz is reported to recommend
the Prentice-Hall service as better and
more cost-effective than others.]

[Several other sources are dis-
cussed as noted below. Some lesser
known sources are highlighted.]

“CBD Infotek provides UCC search-
es in 17 states, which verify that spe-
cific assets of an individual or busi-
ness are secured by a bank or party.

“PACER (Public Access to Court
Electronic Records) retrieves case
information from bankruptcy and other
federal courts. It provides the SSNs of
parties.

“Information America has census
data to provide an estimate of an
area’s median household income and
median home value. Such information
can be useful, especially against a
self-employed individual who is claim-
ing no or little income.

How to Contact the Databases

CDB Infotek 800-427-3747
DataTimes 800-642-2525

Dialog 800-334-2564

Digital Directory Assistance 800-284-
8353 '
Information America 800-235-4008
Lexis/Nexis 800-346-9759

PACER 202-273-2748

Prentice-Hall On-Line Public
Information Services 800-333-8356"

*American Bar Association Center
on Children and the Law

Child Support Project

740 15th Street, N.W.

Washington, D.C. 20005
202-662-1.751

202-662-1755 FAX
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from state to state is with respect to who
may accept substituted service at the
defendant’s residence. Be sure your pro-
cess server knows your precise require-
ments. A good rule of thumb s to pro-
vide your instructions in writing to avoid
misunderstandings. Requirements for
the return of service also vary from state
to state. You should provide the form
for the return of service to ensure that
all required information is included.

Agree on fces and services in
advance. It is important to rcach agree-
ment on the fees and the level of service
authorized in advance. Process scrvers’
policies, procedures and fee structures
vary considerably. Many process servers
require a fee in advance for out-of-state
clients. Determine if an advance fee is
required in the initial telephone call, as
this will avoid later delays. Find out what
a standard service costs and what it
includes (e4., the number of attempts
that will be made before additional
charges are levied).

Remember that fees are negotiable.
You may be able to get a reduced rate if
you have multiple pleadings served on
the same party (e4., when serving a party
in multiple capacitics) or served at the
same address (¢4, when serving all of
the officers of a company).

Finally, limit the process server’s
authority to incur costs. You can cap the
fees and services at a specitic level contin-
gent upon your further authorization in
the event the service proves to be difhi-
cult. Other cost-related matters should
be determined in advance. 1f the address
is no longer good, do you want the pro-
cess server to attempt to locate a new
address? If three attempts yield no result,
do you want the process server to keep
trying, or to contact you first? If a stake-
out is necessary to cffect service, has that
been authorized in advance, or does that
require specific approval from you?
Discussing these issues in advance, or
stimply instructing the process server to
contact you if the service proves to be
difficult or reaches a predetermined
cost, cnables you to keep control of
your service costs.

Provide as much information as
possible. The more information your
process server has, the more likely the
service will be successtul. Abways provide
a good physical description of the indi-
vidual to be served, as well as all known
identifying statistics (eg., birth date,
Social Security number), as these can be
helpful in tracing a person. If the person
is difficulr to locate at home or oftice, it



can be helpful for the process server to
have a description of the person’s auto-
mobile (and license plate number, if
known), recredtional places the person
frequents, the names and addresses of rel-
atives in the vicinity, and the spouse’s
name and place of business. Often this
information is easily obtained from your
client. It can be particularly cost-effective
if the process server is traveling long dis-
tances to locate the individual and has
the opportunity to attempt service at sev-
eral locations on one trip.

SPECIAL
CIRCUMSTANCES:
MILITARY
INSTALLATIONS,
INDIAN RESERVATIONS,
FOREIGN COUNTRIES
Service of process on military installa-
tions, on Indian reservations and in for-
eign countries raises unique challenges.!
Military Installations. The need for
service on members of the military often
arises in the context of child support
enforcement proceedings or paternity
establishment. To locate a member of the
armed forces, you will need the individu-
al’s Social Security number. If you know
the installation to which the individual is
assigned, call the central locator office for
that installation and simply provide the
party’s name and Social Security number
to get his or her military unit address.
This will allow you to send service by reg-
istered or certified mail, should you want
to proceed with service by mail, or to pro-
ceed with personal service. If you do not
know the installation, you can attempt to
locate the person using the Worldwide
Military Locator service.2 Requests must
be in writing and cost $3.50 each,
although for spouses and children the fee
is waived. Unfortunately, the locator
records run 60-90 days behind reassign-
ments, most of which occur in the sum-
mer, so you may have difficulty using this
system from May to October.

Once the person is located, service

may be made by mail if state law permits.
If personal service becomes necessary, it
is recommended that you contact the
company (unit) commander to request
assistance. Although military authorities
have no responsibility for serving process,
they will generally give the military mem-
ber the opportunity to accept service vol-
untarily, and may encourage the member
to cooperate. If the company comman-
der is not cooperative, you can take your
request up the military hierarchy to the
battalion, brigade and post commanders.

The Way itis...
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... 90% of the documents handled
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The authority of state sheriffs to serve
process on military installations varies
with the installation and sometimes with
the papers being served. If you cannot
get voluntary service, these issues must
be investigated with respect to the spe-
cific military installation. Military legal
assistance attorneys on the installation

‘may provide some insights.

Military personnel stationed abroad
may be served by mail if state law permits,
via their APO or FPO addresses. Personal
service on military personnel stationed
abroad should be in accordance with the
Hague Convention, discussed below.

Foreign Service. Fed. R. Civ. . 4(f)
provides for service upon individuals in
foreign countries. Service abroad requires
compliance with the Convention on the
Service Abroad of Judicial and
Extrajudicial Documents in Civil or
Commercial Matters (the Hague
Convention) for service in signatory
nations. If the Hague Convention does
not apply, service can be made in accor-
dance with the law of the foreign country,
as directed by the foreign country in
response to a letter rogatory, or through
certain enumerated procedures if not pro-
hibited by the foreign country. Fed. R.
Civ. P. 4(f). The complete text of the
Hague Convention, which details the pro-
cedures to be followed and the foreign
addresses where service is to be sent, is
found in the West edidons of the Federal
Rules of Civil Procedure and in the
Martindale-Hubbell Law Directory. The
required forms for service are available
from your local U.S. Marshal’s office.
Addresses and other information on com-
pleting the forms can also be obtained
from the Department of Justice, Office of
Foreign Litigation (202-514-7455).
Information on service in non-signatory
countries can be obtained from the
Department of State, Office of Citizens’
Consular Services (202-647-5225). If you
use a process service company for your for-
eign service, be sure this is an area in
which they specialize.

Indian Reservations. Service of pro-
cess on Indian reservations has its own
unique problems that vary by state and
by reservation, and may depend on
whether the person to be served is a trib-
al member. State sheriffs, for example,
may not have authority to serve civil
papers on a particular reservation. The
recommended approach is £o contact the
tribal chairman’s office or the tribal court
to ascertain who has authority to effect
service on the reservation. This will often
be a tribal police officer. A larger prob-



lem is whether the Indian tribe will rec-
ognize the validity of the papers being
served. For example, a state court modi-
fication of a child support order or a gar-
nishment to enforce a state court judg-
ment will likely not be recognized absent
an authorizing tribal court order. Again,
you should contact the tribal chairman’s
office or the tribal court to ascertain the
need to obtain a tribal court order and
the procedures to be followed.

CONCLUSION

Effective service of process is a critical
step in litigation. Careful attention to the
selection of an out-of-state process server,
detailed instructions and prudent monitor-
ing of the process should ensure that this
phase of your litigation is handled properly
and without unnecessary expense.

*President, NDPS, Inc., and private practi-
tioner in Colorado. Inquiries about the informa-
tion in her article can be directed to Ms. Rubin at
NDPS, Inc., 444 South Emerson Street, Denver,
CO 80209; tel: 303-722-0308, or via e-mail at
Jrubinndps@aol.com.

1. For child support cases, a 2/27/95 Executive
Order issued by President Clinton should
markedly improve service of process on federal
employees and uniformed services members. Each
agency is required to designate an official respon-
sible for facilitating the employees’ or members’
availability for service in civil child support
actions. Consult the Federal Register for this list,
updated annually.

2. Addresses for Worldwide Locator Services
(for member’s military address):

Army Active Duty:

Army Worldwide Locator

USAEREC

Fort Ben Harrison, IN 46249

(317) 542-4211

Navy:

Bureau of Naval Personnel
P-324D2

Navy Annex

‘Washington, D.C. 20370-3240
(703) 614-3155/5011

Coast Guard:

Commander (MPC-52)

U.S. Coast Guard Headquarters
2100 2nd St. S.W.
Washington, D.C. 20593-0001
(202) 267-1340

-Army Reserve/Retired:
Commander

ARPERCEN

9700 Page Blvd.

St. Louis, MO 63132
(314) 538-3777

Air Force:

Headquarters
AFMPC/RMIQL

500 C St. West, Suite 50
Randolph AFB, TX 78150-4752
(210) 652-5774/5715/6377
Marine Corps:
Headquarters, U.S.M.C.
Code MMSB-10

2008 Elliot Rd., Rm. 201
Quantico, VA 22134
(703) 640-3942

Note: Civilian requesters, including state and
local officials and agents, must submit requests in
writing, preferably on office letterhead. *
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Restaurant and Bar

The Secret’s Qut!
Rated *% %3

News Journal
Voted Best
Regional Cuisine
in Delaware

Delaware Today Magazine

Taste the finest
in Regional American
Style Cuisine

Serving Lunch & Dinner
Now Open Sun. 4:30 - 9:30

On and Off-Premises
Catering

321 E. Lea Boulevard
Wilmington, DE 19802

302-762-5655
‘ Fax 302.762-4779

We can't be'b'eat!.

3006 Governor Printz Blvd.,
Wilmington, DE 19802

(302) 764-3888
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Uncivil Procedure

riting of professional civility in the

_aftermath of the O.]. Simpson trial

scems like an archeological inquiry
into vanished splendors. That trial, a fes-
tival of bad taste and bad manners, dis-
played our well-loved and frequently
noble profession at its rude, arrogant -and
semi-literate worst. The injury to our
image as professionals is incalcufable.

Consider the spectacle of Mr.
Cochran who, on losing a motion before
Judge Ito, held a press conference to
accuse the judge of conspiring to rail-
road his client. Contemptible in every
sense of the word! Or consider yet
another of his amateur theatricals, his
appearance in a snowy white suit, as if to
suggest that he was one of Aimee
Semple McPherson’s angels and that the
purity of his convictions should some-
how rub off on his client.

As this ugly, farcical proceeding drew
to a close, defense counsel, openly con-
temptuous of the court and its pertinent
rulings, made a succession of patently
unmetitorious objections with the obvious

by William E. Wiggin

goal of distupting the prosecution’s clos-
ing statement. So much for civility in
the courts of California.

I do not believe that this unseemly
spectacle could take place in a Delaware
court, although there are some of our
members who, I suspect, may give it the
college try. Surely no member of our
bench would permit anything more than
the initial misconduct, the first headline-
hunting piece of insolence, before laying
down the law and the prospect of swift
sanctions. Furthermore, our bar is made
up overwhelmingly of ladies and gentle-
men. The really consummate practitioners
I have known, the likes of Ned Carpenter,
Bruce Stargatt, and Andy Kirkpatrick, have
always conducted themselves with scrupu-
lous courtesy towards opposing counsel,
and have won their points by the exercise
of reason and cloquence. There are, of
course, isolated exceptions. See Matter of
Ramunno, Del. Supr., 625 A.2d 248, 249
(1993), in which our scandalized Supreme
Court reproved a practitioner for using “a
crude, but graphic, anal term.”*
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Out-of-state incivility is, however, a
much greater problem. Delaware prac-
tice, especially in corporate law, is increas-
ingly national and, it appears, subjcct to
increasingly abrasive behavior by out-of-
town lawyers. See addendum to our
Supreme Court’s opinion in Paramonnt
Communications Inc. v. QVC Network
Inc., 637 A.2d 34 (1993), at pp. 51-57.

On one memorable occasion, out-of-
state incivility came to visit us here in
Delaware, in response to our invitation.
In the late 1980s, a nationally active tort
lawyer, whom for the purposes of this
account I shall call Archy Loutworth,
had attained a degree of celebrity
through his indisputable professional
skills, buttressed by sonorous delivery, an
eye-catching costume, and a real talent
for histrionic fireworks. In short, Archy
put on a terrific show.

Harvey Rubenstein, then climbing
the Delaware State Bar Association lad-
der to an eventual presidency, had pulicd
off a real coup in persuading Archy to be
the principal speaker at the Association’s
annual Bench and Bar Conference. The
preparations for Archy’s coming (onc is
almost tempted to say “Advent”) were
carried out with the deepest respect for
his wishes, and bar association personnel
consuited with his secretary to learn of
and honor his every requirement.

Well, the great day came. Archy
arrived and, followed by a small cn-
tourage, made his way to the head table.
Looking displeased, he demanded a
blackboard (which had not been men-
tioned during our consultation with his
secretary). This delayed his remarks by
five or ten minutes while Clayton Hall
personnel scurried around for a black-
board. It is my firm belief that his demand
was made for the purpose of demonstrat-
ing his importance by the device of inflict-
ing inconvenience on his hosts. He uscd

_continued on page 33
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and statistics show that it increasing at an alarming rate)
You need the right protection. .

THE LAWYER’S PROTECTOR Pran’

Offered by CNA the $35 billion in assets company with 30 years experience in professional
liability insurance for lawyers.

Find out why over 70% of Delaware Law firms have spoken to us and decided CNA has moge
coverage and enhancement options. ‘

Find out about true value.,,

For more details, call PLI Inc. at 3026588000

Ty Lawver’s ProtrcroR PrLaN™ CNA

E“ I)j“\\,vrx' Protector Plan js 4 registeted trademark of Poe & Brown, Inc., Tampa, by, PZ I Professzonal Llablhty
e Plan ss wndensriten by Continental Casualty Company, one of the CNA Insurance Companies, Ins urance, Inc.
ENA i 2 egystoreg rademark of CNA Finangiag Corporation, Chicago, i1, an affiliate of Harry David Zutz Insur ance, Inc.



S & H ENTERPRISES, INC.
INVESTIGATORS

You can benefit by using § & H Investigative Services. Here’s How:

INVESTIGATIVE SPECIALISTS — your emergency is something we can handle. And,
When you hire S & H you are hiring career investiga- We’ve been in business 23 e (as oppos;d to an
tors, not security guards. We're educated, well prepared, industry average of less thar? five). We'll still be here
and will make a good impression on your client, or on ~ When your case comes to trial.

L MORE FOR YOUR MONEY
YOU WON’T BE EMBARRASSED Your reports will be well documented, and we'll send as
Recognizing that you have a client to answer to, we 2;?;’:5 o ik, 28 often 28'yon Hike, 2t no additional

promise to complete your assignment promptly, and at
the price quoted.

YOU'LL RECEIVE A GUARANTEE
WE’'RE HERE WHEN YOU NEED US If you're not completely satisfied with our efforts on

: . , our behalf you pay only our out of pocket expenses.
24 hours a day, 7 days a week. Whether its locating wit- y , you pay on | p 3
. , ; We're that sure of our ability to please you and our
nesses, assets, heirs, photographing accident scenes or .
: ; mutual clients.
scars, performing rush surveillances

302-999-9911 » 1-800-446-9911

Wilmington - 112 Water Street, P.O. Box 12245, Wilmington, DE 19850
Baltimore - 28 West Allegheny Ave, Ste. 1003, Towson, MD 21204
Eastern PA - P.O. Box 146, Oaks, PA 19456
Eastern Shore of MD - P.O. Box 601, Cambridge, MD 21876



