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Your associate likes the look of the firm’s benefits,
your junior partner likes to look after his investments,
and you’d like to look into rollovers.

You’re definitely doing somethmg different
with this year’s bonus.

'The firm is ready for a new computer system.

And a loan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It’s time you talked with a private banker
trom Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement benefit plans.

If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855.
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Kirngs CreeK Country Club

Carolinas Golf Comes To Rehoboth Beach

A private “equity” country club & resndenttal community ‘offering champlonshlp golf, tennis and swimming on 350
acres of open meadows, gentle hills & mature:stands of trees, just one mile from the ocean and beach. From the .

seclu5|on of the golf Course to th&exm_ement of the boardwalk, Kings Creek is the perfect. famlly _golf resort.

,For more mformatlon call, individual and corporate membershnp sales (302)227 -8951, Homesute sales (302)227-4691.
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You need accurate
diagnoses fast
and we offer nine
as-good-as-it-gets

modalities from eight offices.:

Diagnostic Imaging Associates  clearest images. Our facilities include  clarify your diagnosis. Because we

offers the complete range of diagnos- two GE® 1.5 Tesla High-Field MRI work with the best equipment

tic tests including high-field MR, scanners, two highresolution CT available, the expertise and speed of

nuclear diagnostic studies and SPECT scanners, 3D reformation ISG® our radiological reports are of the

imaging, CT scan, low-dose mammog- workstation, Toshiba® 901 nuclear highest order.

raphy, OB and general ultrasound, camera with SPECT capability and Talk to us about the most

fluoroscopy and general radiology. CGR Senographe® low-dose mam- comprehensive radiology studies in
You need the best diagnostic =~ mography. the area that will enhance your prac-

support with accurate and thorough Our eight DIA offices have an tice. Call (302) 3689625 and ask

reports. Our radiologists work with the on-staff radiologist to make wet Deirdre O'Connell about our mem-

highest quality equipment for the ‘readings and onthe-spot changes to  bers' services and how you'll benefit.

Diagnostic Imaging Associates

Omega Imaging Associates ¢ -6 Omega Professional Center « Newark
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Lindell Radiology ¢ Suite 11 « 1601 Milltown Road * Wilmington

Undell CT Imaging * Suite 13 » 1601 Milltown Road  Wilmington

Brandywine Imaging Center ¢ Suite E1 ¢ Foulk Plaza » 701 Foulk Road ¢ Wilmington
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EDITOR'S PAGE

In introducing this issue, I note an article that does not appear. Jan Bove died this fall while working on that article. It was
intended to review steps taken by the Bar Association and the Delaware Supreme Court to ensure the high standards of competen-
cy to which we aspire. The article would have discussed the Court of Judiciary Rules of Procedure; Delaware Lawyers Code of
Professional Responsibility; Rules for Mandatory Continuing Legal Education; the Professional Guidance Committee; and the
Committee on Specialization. Jan’s proposal led directly to the development of the themes in this issue. We therefore, dedicate this
tssue to Jan’s memory.

In this Bar’s tradiion of introspection we look at the state of the profession today and in the future. We Delaware lawyers are
proud of the collegiality and professionalism of our Bar. Yet, the growth of our Bar has left the door ajar to infiltration of tactics
and demeanor we generally renounce. All too often (in fact once is too often) litigation takes the tone of a street fight in which
lawyers “slug it out” as much on their own behalf as that of their clients. Behavior of this kind will force us off the pedestal to
which we aspire as professionals and leaders in our community.

It is incumbent upon all of us to maintain the collegiality and cooperative nature of our Bar. The growth of our Bar, however,
has created problems. No longer do we know all the lawyers at the Bar. Similarly, a host of new “professional” problems exists for
the sole proprietors who are struggling daily to maintain their practice of law. We must continue to consider the full range of prac-
ticing attorneys in defining and evaluating our a profession.

We, as individuals, must cooperate; so too must the institutions that make up our profession. We are proud of the historic part-
nership between Bench and Bar to further the course of justice in Delaware. That partnership must continue to lead the fight for
justice by developing innovatve techniques to allow the efficient and just handling of the Courts’ caseload.

In many ways, the “decline in professionalism” mirrors the increased divisiveness and intolerance in our society. We as lawyers
and as leaders in the community must work to increase tolerance towards the viewpoint of others and acceptance of consensus and
compromise.

Lawrence S. Drexler

Fast Hardware - Powerful Software

Get it Together!

Introducing the total Windows computing solution.

« Intel 803865X processor

* 20 MHz processing speed *» Microsoft Word for Window.

*4MB RAM A powerful word processing program.

* 89 MB hard disk drive . * Microsoft Excel for Windows.

*5.25" & 3.25" floppy drives A stunning presentation graphics program

* Super VGA monitor forWindows '
* MS DOS 5.0 § ¢ Microsoft Mail windows Work station,

* Windows 3.0 An electronic mal solution for PC networks.
* Microsoft Mouse

Ease, power and speed. That's the total Windows computing system.

MI(RO Mmm Call for training
18 Boulden Circle sessions on all
New Castle, DE 19720 Microsoft applications.
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NNIVERSARY THOUGHTS

“"D’ou venons nous? Que sommes nous? Ou allons nous?”

T'he next issue of this journal in June, Volume 10, Number 2, will mark the completion of ten years of
our continued publication. That issue will be devoted to employment law, #ot labor law, for 1 am talking
about something new and perhaps larger than that recognized and well established branch of practice.

We shall be dealing with the novel liabilities that now lurk in the improvidently managed work place.
These promise to become one of the great professional growth industries of the crabbed and troubled
nineties. Such a new but indisputably important subject is fitting for a tenth anniversary issue, reminding us
that our profession is always in a state of impermanence in which the versatile principles of the Common Law
successfully deal with social urgencies that would have seemed bizarre occasions for legal services a mere

decade ago. Modern industrial society is protean and the law democratically and faithfully reflects the certain-

ty of change. In the June issue we shall also examine what we have talked about in these pages over the past
ten years, and, incidentally, thereby examine ourselves as professionals repeatedly adapting our skills to the
excitement and challenge of doing justice in a volatile society.

In the Museum of Fine Arts in Boston, Massachusetts you can view what is perhaps the greatest of Paul
Gaugin’s Polynesian paintings, a stunning mural exploraton of the human mystery, “D’olivenons nous? Que
sommes nous? Ou allons nous?” (Where do we come from, what are we, and where are we going?) Our
tenth anniversary furnishes a useful occasion for asking these questions in a self-examination that every con-
scientious professional must make, a deeper and more fundamental inquiry than the essendally technical
ruminations about our daily work.

Where do we come from? The first ten years of this magazine have provided a considerable body of histor-
ical study about our origins as lawyers and judges and the institutions within which we function.

What are we? Consider the issue you hold in your hand.

Where are we going? We undertake to pursue that exciting exploration, just as we have done for a decade.

I should like to dwell a little on the middle question (the subject of this issue) because uncertainties about
our identity as professionals or artisans arise daily.

Back in the fall of 1950 I was enrolled at Harvard Law School. At that ime Harvard was playing host to a
sabbatical visitor from Oxford, a lady infinitely knowledgeable about the medieval development of the com-
mon law, whom I shall call for the purposes of this account Dame Millicent Bradshaw. Although Darne
Millicent was shedding her radiance on the government department, and not on the Law School, my profes-
sors cited her works in hushed reverence, excessive even for that rabidly Anglophile academic community.

Shortly after Dame Millicent’s arrival I attended a reception held in her honor - oops! honour. In due
time I was allowed to approach the Presence, an aged, creaking specimen, the very model of a Decayed
Gentlewoman*. After genuflecting, I politely mentioned that I was attending the Law School and that sever-
al of my professors had cited her work with deep respect.

“I am surprised to hear that, because my work is scholarship, whereas law is a trade.” This charming
speech was delivered in an excruciating English accent, dripping refined contempt.

Determined to be no less courteous than she had been in her graceful tibute to my intended calling, I
gallantly resisted the urge to kick the old bag down a flight of uncarpeted stairs. In all seriousness I am con-
vinced that Dame Millicent meant no harm and was merely indulging in a bit of leaden humor typical of aca-
demics, and I accuse her of nothing worse than arthritic playfulness. Still, her remark continues to rankle
because it reflects our deepest insecurity. Elsewhere in this issue Judge Adams notes the continuing tension
between the idealistic and the opportunistic. It is always with us. Nonetheless I believe we continually justify
our claimed status as something more than merchants of litigation, because ours is a learned and versatile dis-
cipline that separates a true profession from a mere trade and which enables us to respond and do justice in
an ever changing society. And with that definition in mind, it seems to me that every issue of this magazine,
not just this one, is about professionalism in an ultimate sense. The past, the present, and change. The one
constant is our unending commitment to justice, even when that aspiration may momentarily exceed our
achievement. ‘

We shall be talking more of these topics in June. We look forward to seeing you then.

William E. Wiggin

* “decayed gentlewoman”, a wonderfully odd, even eerie, English expression 1 treasure for its piquant
aroma of well-bred putrefaction.
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_ THE HONORABLE ARLIN M. ADAMS

THE LEGAL PROFESSION:

Where is it Headed?

he following speech, delivered by The

Honorable Arlin M. Adams, at the

November 1991 luncheon meeting of

the Delaware State Bar Association is
as timely and pertinent to the theme of this
issue as the most fortunate editor conld
dare to hope for.

Judge Adams, now retived from the
United States Court of Appeals, Third
Circuzit, serves as counsel to the Phila-
delphia firm of Schnader, Harrison, Segal
& Lewis.

Not too long ago, I would have
begun a speech discussing the future of
the legal profession by denouncing the
seemingly never-ending growth of the
big firm, profit-oriented attitude prevail-
ing among those practicing law. Now,
the days of geometrically-growing firms
that function somewhat like -Fortune
500 corporations appear to be num-
bered. The recession is not just hitting
" our clients; it is hitting our practices as
well. What does #not scem to be disap-
pearing is the single-minded attention to
the bottom line that is causing our pro-
fession to neglect its duty to society.

All professions, especially one as central
to American life as the legal profession,
should undergo a continuing process of
self-evaluation. Any group that ignores
this sometimes painful exercise loses much
that makes it a profession. As Webster’s
Dictionary describes it, a profession “has
for its prime purpose the rendering of a
public service.” Our commitment to that
purpose has changed as much in the Jast
forty years as our practice has.

THustration by Dan Yaccarino

- The decline in professionalism has
occurred, at least in part, because of the
emphasis in today’s practice on large
transactional matters at the expense of
individual client service. This change too
often undermines the values. that define
professionalism. The results of this trans-
formation are readily apparent in how
the typical law practice has changed.

A decade ago, single practitioners and
small groups of lawyers dominated the
practice. A firm with 20 or 30 lawyers
was considered large. Today, firms with
more than 200 lawyers are not unusual,
despite the fact that firms are not
expanding as rapidly as in the recent
past. In 1975, only four firms with more
than 200 lawyers existed in the United
States, and they were viewed with skepti-
cism. In contrast, a recent survey report-
ed in excess of 200 firms with more than
200 lawyers, and there is far less reserva-
tion about the wisdom of the large firm
as a legal institution.

Although the number of small firms is
dwindling, the success of big firm prac-
tice is being brought into question. In
the past two years, many large firms have
been discharging associates, and some-
thing previously unheard of, terminating
partners. And just last month, a presti-
gious Boston firm filed for bankruptcy.

In addition to the financial instability
of these firms, lawyers in general are feel-
ing unsteady. Survey after survey has told
us that lawyers as a group are unhappy
with their practices and their lives. A
recent American Bar Association survey
of the Young Lawyers’ Division reported

DELAWARE LAWYER 9

that only 20% of young attorneys are
happy with their jobs. The National Law
Journal related that lawyers at big firms
in the Northeast are among the unhappi-
est in the country. Symptoms such as
these should not be disregarded.

The expansion to large, institutional-
ized practice has been made possible
principally by three developments in the
way lawyers are trained and work.

The first is the proliferation of lawyers
and law schools. The number of lawyers
in the United States has doubled since
1970 and is now more than 800,000.
This year, a record 96,000 students have
applied to law schools across the coun-
try. Many law schools have expanded
their classes in order to accommodate
this increasing influx.

A second factor allowing larger firms
is the fees that these firms charge. This
development is especially pertinent to
the transactional nature of the practice.
Forty years ago, the cost and time spent
on legal services were a negligible part of
business decisions. Today, consideration
of legal fees is a major factor in many of
these transactions.

For instance, a Missouri family-owned
a company that produced an ant killer.
The EPA began to question its safety
around children. The company hired a
prestigious Minneapolis firm to represent
it at hearings. Ultimately, this company
that originally complained that it could
not handle a bill for $100,000, was
given one for $457,000, and now faces
bankruptcy.

Concentration on profit-maximization




provides less and less time for lawyers to
spend on public and professional activi-
tes. Obligations to the community and to
the profession are subordinated when
constant attention must be paid to mone-
_tary concerns. And, as the economy has
worsened, the result has not been a re-
affirmation of the values of the profession;
to the contrary, large firms have trimmed
their commitment to pro bono work
because of its effect on the bottom line.

The third element permitting the
growth of large firms is the level of spe-
c1ahzat10n now required. At one time a
lawyer may have dealt with a number of
different types of matters. Today’s young
‘lawyers are required to specialize almost
immediately. Sizable firms generally are
organized into departments practicing
one type -of law. Differentiation of the
legal labor force is essential to sustain
these large organizations. But, excessive
specialization inevitably detracts from
the rich legacy of the profession.

" It is now appropriate to ask what ef-
fect the confluence of these pressures has
had on the judicial system.

The structure of our courts and
judges was shaped, essentially, for the
common law practice of days gone by.
"The exponential growth in litigation in
- recent years has imposed a tension on
our legal infrastructure.

The number of lawsuits filed in both
state and federal courts is unprecedent-
ed. Heavier caseloads and the growing
percentage of complex, multi-party
actions create a burden that courts are
not institutionally equipped to handle.
As a result, the level of procedural abuse
of pretrial procedures has risen as well.

Until very recently, the political re-
sponse to the judicial crisis caused by the
changing legal atmosphere has been pri-
marily to add more judges to an overbur-
dened system. Thus, in 1945 there were
100 federal judges; today there are over
700. To a lesser extent, the response has
been to hire court administrators and to
install high-tech equipment. The emer-
gence of court administrators, whose jobs
are primarily to facilitate the operation of
the courts, illustrates the continuing need
simply to keep traffic moving. The ques-
tion then arises as to what effect a con-
stant preoccupation with the quantty of
judicial output has on the qualitative
aspects of that product.

The destruction and replacement of
historic doctrines of the law, I believe, is
at least a partial result. The introduction
of public issues into a judicial setting and
increased use of class-action methodolo-

gies are symptomatic of justice dispensed
in wholesale fashion. In a larger sense,

" the role of judges in this type of environ-

ment has changed. The gradualism and
intellectual spirit of the common law,
where the judge performed the passive
roles of preserving legal doctrine and
pursuing thoughtful objectivity, are
often lost in today s courtroom.

The same “mass production” pres-
sure that has altered the judicial system
has changed the profession as well. A
major consequence of the shift in the
profession is t_he disappearance of what
may be characterized as the individual
legal personality. Legal relationships,
whether lawyer-client or among lawyers,
have become far less personal in the past
few decades.

At one time, admission to the bar
meant passage into a sort of egalitarian
fraternity. The large firm of today, how-
ever, imposes ‘both explicit and implicit
hierarchical arrangements among its
lawyers. Under these circumstances, pro-
fessional alienation flourishes. Lawyers
who are required, even before gradua-
tion, to focus. on specialties can easily
view themselves more as technicians and
less as servants of the profession and its
role in the larger community. Since the
practice in a sizable firm necessarily
involves large, institutional clients, the
real sense of inclusion and obligation to
the broader community is frequently lost.

Another aspect of the expansion of
big firm practice is that a lawyer’s day-to-
day experience can be divorced from
actual contact or knowledge of the
client. Deprived of this, more and more
lawyers must find an external reason,
whether in individual achievement or
money, to gain a sense of purpose.

Perhaps even more significant than
the increasing formalism of lawyer-client
relations is the loss of community among
lawyers themselves.: It is'not unusual —
in fact it is quite likely — for lawyers in a
typical firm to be practically strangers.

The collegiality and democratic spirit
that once governed relations within a
firm have been replaced by bureaucratic
forms of control and frequently a some-
what oppressive “up-or-out” mentality.
The sense’ of individual legal personality
is sacrificed to firm identity. Moreover,
the sense of professional identity among
lawyers is often replaced by the commer-
cial exigencies of large-firm competition.
Previously, firing associates was a rare
occurrence, Now, large law firms have
been discharging young attorneys in
large numbers because they are non-

1o SPRING 1992

remunerative and drive down profits.
The lack of governmental and political

Jeadership to the naton that lawyers have

historically provided is another disturbing :
sign of the transformation of our profes- :
sion. The common law was an incompa-

rable incubator for developing the quali- :
ties and dedication that we ascribe to !
sound, progressive civil leadership. :

Scholarship, broad vision, and equa- :
nimity — elements that marked a suc-
cessful common law practitioner — also’
defined the hallmarks of a dedicated:
public servant. .

‘The large firms of today are simply
not producing this type of leadership. In
a recent year, of the nearly 11,000 stu-
dents graduating from the top law
schools, only 243 chose to begin their
careers in some type of public-interest
work. Plucked directly: from school and
dropped into lucrative positions that
demand enormous commitments of time
and energy, it is not surprising that these
young lawyers might view public service
as secondary and unrewarding.

A few law schools are initiating pro-
grams to change the impression of stu-
dents that large firm practice is the only
practice. The University of Pennsylvania
has begun a program requiring students
to participate in a certain number of
hours of pro bono work in order to grad-
uate. The goal is not only to increase the
number of students choosing a public
sector job, but to encourage those who
enter the private sector to continue a
commitment to pro bono work.

The firms themselves, however, must
also share responsibility for not con-
tributing to the leadership of their com-
munities. As a young lawyer, I was en-
couraged by the senior partner at my
firm to enter public life as an opportuni-
ty to serve the public. Today, the struc-
tural and financial necessities of main-
taining a large firm create pressures that,
in turn, deter young lawyers from enter-
ing public service. Within the business
mind set of large firms, it simply is not
profitable to lend talent to the commu-
nity at large.

This attitude, I believe, will operate
against the well-being of law firms.
When lawyers toil only for profits, they
ultimately will become disillusioned.
Most of us began practice with the idea
that being a lawyer would have some
beneficial effect on society. If we wake
up one day to realize that we have been
side-tracked in pursuit of money, our
experience as attorneys will not have
proven rewarding. Perhaps that is why so
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many attorneys are reporting dissatisfac-
tion with their jobs and their lives.

The most peivasive manifestation of
this change in the legal climate is the
decline of professionalism and its replace-
ment with commerdalism. If one general
theme could encompass the many chang;
in our legal environment, it would be the
adoption of the mores and manners of the
marketplace at the expense of expressions
of professional affiliation.

One might legitimately ask: “What is
wrong with this?” After all, lawyering is
like any other calling: young people, it
might be argued, still choose to go into
law primarily for monetary reasons and,
more often than not, are rewarded for
that choice. I suppose that one would be
hard-pressed to persuade the general
public, whether on a street corner in
Wilmington or Peoria, that what the
practice of law is all about is #oz money.
But the real danger lies when those with-
in the profession are persuaded that what
it is all about 4s money.

Our profession occupies a key posi-
tion in a democratically organized soci-
ety. Alexis de Toqueville called it the
American “aristocracy.” By this he
meant that the profession was the cle-
ment that balanced the competing influ-
ences of property and majoritarian poli-
tics. Lawyers, through due process, are
to protect life, liberty, and property. In
that sense, lawyers are the aristocratic
component that maintains the stability of
the American government, while helping
those who are abused by it. Lawyers
today seem to have no problem remem-
bering their duty to protect property; the
difficulty lawyers are having is recalling
their duty to protect those who do not
have property.

When the profession adopts too
many of the commercial aspects of busi-
ness, the civic values that lawyers should
represent are in danger of being eroded.
It is for this reason that mourning the
decline in professionalism is not merely
an exercise in sentimentality. We must
not-permit the practice to become just
another white-collar industry.

A troubling aspect of this develop-
ment is the ever-present time sheet. In
large cities, some firms have begun bil-
ling on units of one-twelfth of an hour.
But the commercialization of the profes-
sion runs far deeper than distracting time
sheets or expense accounts.

The decline in professionalism has
deprived an entire generaton of lawyers
of suitable role models. At the risk of
sounding nostalgic, I believe that the

profession has lost its grasp of the big
picture and of the aspects and aspirations
of the higher calling of this secular min-
istry. Senior partners at large firms fre-
quently do not attempt to reach out to
the firms’ newer members to guide them
through the unfamiliar waters: of prac-
ice. Instead, new lawyérs are left with

ductive fellow associates being pushed
out the door. e
Lawyers who are perceived as most
successful today, or at least the pnes gain-
ing the most remuneration, are those
who bring in the most high-profile
clients. Some of these attorneys do not
even practice law anymore; rathct,{thcy
“serve as magnets to lure in the ‘work for

someone who does not practice any
longer, we can tell that the profession has
strayed from its original purpose. The
ideal of the lawyer as vindicator of the
rights vested in our civic culture is lost.

The public perception of the profes-
sion is now gained more through televi-
sion shows about lawyers than through
actual experiences with practitioners.
Television lawyers who have such little
respect for the law that they can say, “I
don’t care how we come up with the
conviction, I’'m going to see that she
goes to jail,” are the stereotypes of what
the American public has of the typical
attorney. What could be more discour-
aging than a generation that receives its
understanding of civil rights and obliga-
tions through these spectacles?

Equally distressing is the prospect of
the profession’s accepting this commer-
cialized vision of itself. Law schools,
which should be the bulwark of the lofti-
est ideals of the profession, are frequent-
ly more hospitable to hucksters or per-
sonalities of law than to the great role
models of yesteryear. When the giants of
legal history are relegated to the back of
the classroom or the rear of a bar associ-
ation meeting, it is important to consider
who is moving to the front.

This somewat disheartening picture
of ourselves has lead to the acceptance of
the appointment of Supreme Court
Justices whose key qualification appears
to be that they have expressed no opin-
ion on germane issues of today. That the
legal community, no matter what their
political philosophy, has not spoken out
against such nominations says much
about our self-image. To be sure, not all
judges in the past were the epitome of
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other lawyers. Of course, rainmaking is -
necessary for any firm to survivé. But-
when the role model for new attorneysis

brilliance or community leadership, but
we now seem to have entered an era
where judicial candidates who are too
intelligent are also viewed as too risky,
and therefore will not be nominated.
Where are young attorneys going to
look for heroes when members, or
potential members, of our courts have
no opinion about some of the most criti-
cal legal decisions of our time?

We must be on guard, of course, to
assure that the picture I have sketched
regarding the state of the profession is
not merely the product of an affection for
days past. But even if what I have said
can be attributed to generational politics,
there still remains the necessity to re-
examine the ideals and premises of the
profession. Even if we are not in the last

- days of the principled pracdce of law, the

current developments, as I have sought
to describe them, deserve attention.

If there is to be a renewal of the pro-
fessional ethic in the legal community, I
do not believe it will come from any
technical adjustment in the rules. As
pointed out in many articles on over-
billing, for example, the Rules of Pro-
fessional Conduct already proscribe this
infraction. The dramatic forces at work
in the profession, both internally and
externally, will not recede through
administrative tinkering. That type of
technocratic answer does not exist and,
even if we could discover it, it recalls a
solution more representative of the busi-
ness culture. There simply is no quick
antidote to materialism.

Rather, if a reassertion of professional
faith is to occur, it must arise from a reaf-
firmation of our civic heritage. Members
of the profession, the lawyers and the
judges, must again possess a sense of
their individual legal personality and faith
in the ultimate mission of our calling.
Additional bar programs or law school
requirements may help, but by them-
selves they will not recapture the passion
and dedication of lapsed faith. The true
role of the lawyer has not changed. The
members of the profession must be will-
ing to reassume it and do so with vigor.

Law firms themselves are going to
have to shoulder some responsibility for
engendering among new associates a
commitment to serving the public,
which should be the mission of the pro-
fession. More senior attorneys should
look upon their untrained associates as
people to be molded into productive
members of the community and not as
workhorses to spew out memoranda and
fill up time sheets.
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Furthermore, there must be a
renewed sense of pride in the work that
lawyers do, not merely for its value in the
marketplace, but for its historic function
of vindicating the rights of citizens.

The changing face of the law
demands that lawyers reassert their pro-
fessional ties and responsibilities.
Members of the bar have traditionally
recognized the importance of supporting
their bar associations and continuing an
active role in legal educatdon. Profit must
not become the primary engine for pro-
fessional success.

Despite my somber tone, I am not
completely discouraged. Although many
of us have halting doubts about recent
developments, I believe the profession
can still fulfill what is highest in the
yearnings of the human spirit. Prac-
titioners still abound whose sole practice
is helping those in need. Law schools are
recognizing the omission of a dedication
to public service in their programs and
are seeking to remedy it.

There is no finer group of lawyers and
judges in the nation than those represent-
ed here today. I have complete confidence
that each of you, your firms and associates
will continue your efforts to infuse our
profession with the commitment to the
public that has always distinguished our
profession from merely a trade.

Arlin M. Adams, a native Philadelphian,
is a graduate of Temple University and
the University of Pennsylvania Law
School. He practiced with the firm of
Schnader, Harrison, Segal & Lewis from
1947 to 1969 when be was named to the
United States Court of Appeals for the
Third Circuit. In 1987 he retired from
the bench and rejoined his former firm as
counsel.
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Courts and Science

The Burden of Technology

E nvironmental
tort and product liability
_cases contain at least
two common elements
that pose special challenges
to the court system: they
usually involve harm to a
large number of present
or potential plaintiffs and
their technical complexity
requires factual determina-
tions beyond the every-
day experience of both
jurors and judges.

lenge to conventional justice posed by

technological and, particularly, envi-
ronmental issues and the prospect of the
consequent transformation or crippling of
the litigation system as we know it.

A distinguished jurist considers the chal-

As the 1990’s unfold, two develop-
ments, one political and the other tech-
nical, portend significant challenges to

‘the operation of state judicial systems.

From the political or jurisprudental per-
spective, the “new federalism” promises
to place additional dispute-resolving
responsibilities on state courts. Not only
has the United States Supreme Court
approved, indeed encouraged, the states’
experimentation in areas heretofore con-
sidered within the federal preserve, but
legislative proposals under current
review, particularly those seeking to nar-
row diversity jurisdiction, are likely to
reallocate the distribution of caseload
between state and federal courts. This
development promises to place addition-
al burdens on state courts, both trial and
appellate, which are already facing new
challenges in their traditional role as pri-
mary arbiters of substantive tort law.
Moreover, recent technological devel-
opments in both the substantive tort law
and evidentiary methods will serve to
complicate the increased caseload burden
on state courts. This article presents an
overview of some of those developments
and their expected impact. These devel-
opments will be categorized as either
substantive, .., forming a basis for liabili-
ty, or evidentiary, i.e., affecting the
method of proving underlying claims.
The Traditional Role of the Courts
Perhaps in no other area of substan-
tive law have state courts played a larger
role than in the law of torts or civil
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wrongs. Although statutory standards
exist, principally in the area of motor

vehicle operation, the butk of tort law.

has its genesis in the common law and
has evolved through judicial decisions.
The genius of the common law is said to
be its ability to accommodate its precepts
of legal responsibility to changing cir-
cumstances. Principles of negligence,
proximate cause, and foreseeability that
evolved before the industrial revolution
found ready application to claims arising
out of self-propelled vehicles and even
today provide guidance in cases involv-
ing mass transit and commercial aircraft.
Litigation arising out of disastrous trans-
portation accidents may involve huge
damage claims but it nonetheless impli-
cates basic principles of negligence and
causation and involves a fixed number of
parties; thus, it remains within the com-
prehension of most judges and jurors.
With the advent of claims arising from
product liability and toxic and environ-
mental torts, however, tort litigation has
taken on an increasingly technical aspect.
The advent of these technologically-
based claims has not only taxed the abili-
ty of the court system to process the
sheer bulk of such litigation — consider
the problems posed by asbestos claims -
but it also threatens to create a knowl-
edge gap. As emerging branches of sci-
ence lead to technological applications in
such arcane areas as genetic engineering
and organ transplantation, the ability of
jurors even to understand evidence is
being called into question.

Of equal concern is the ability of
judges, both trial and appellate, whose
education and professional orientation
may be grounded primarily in the human-
ities, to define the admissibility of scientif-
ic evidence and the validity of highly tech-




nical methods of proof. In particular,
appellate judges, whose opinions provide
the structure upon which trial judges and
juries determine the merit of individual
claims, have been challenged to decide
legal questions in terms of scientific proof.
As part of the review process, appellate
judges are required to pass upon such
fundamental questions as whether a given
area in which experts have offered opin-
ions is admissible under the so-called Frye
test, which requires that scientific evi-
dence “gain[] general acceptance in the
particular field in which it belongs.” A
brief summary of some areas in which
emerging technology has challenged the
process of adjudication illustrates the
scope of the problem.

The Judicial System and the Buvden of
Toxic Torts

By 1983, over 24,000 personal injury
suits involving asbestos had been filed
nationwide; by late 1988, asbestos claims
were being filed at a rate of about 1,000
a month. Because of the acknowledged
latency of the etiology of asbestosis-relat-
ed diseases, i.e., the period between
exposure to the causative substance and
the manifestation of ailments, it is a fair
inference ‘that there may be as many
claims unfiled as there are in the adju-
dicative pipeline. Thus far both the
Congress and the states have resisted
efforts to establish non-fault compensa-
tion systems at the administrative level.
In view of the current effort of the feder-
al government to shift responsibility to
the states for welfare and socially-related
compensation and the revenue shortfalls
afflicting all levels of government, it is
likely that the court system, through
application of traditional tort principles,
will continue to take prime responsibility
for resolving cases involving environ-
mental liability.

Although asbestos-related cases are the
best known, and because of their impact
on the traditional rort system the most
widely studied, they appear to be burt the
harbinger of a diverse class of tort claims
stemming from the problems of industrial-
ized society. Acid rain, toxic waste sites,
and chlorofluorocarbons present the
potential for a vast number of claims aris-
ing out of contamination or interference
with the natural environment. In addition,
product liability claims involving large
groups of consumers, arising from the use
of birth control devices, polio vaccines,
and other pharmaceutical applications clog
the court system with complex and time-
consuming cases. Both environmental tort
and product liability cases contain at least

two common elements that pose special
challenges to the court system: they usual-
ly involve harm to a large number of pre-
sent or potential plaintifls and their techni-
cal complexity requires factual determina-
tions beyond the everyday experience of
both jurors and judges.

The problem of identifying the group
of claimants exposed to toxic torts and
harmful products in wide distribution is
not limited to the difficulty of determin-
ing the geographic area in which expo-
sure may have occurred. According to
the Environmental Protection Agency,
there are 50,000 toxic waste sites in the
United States. While the magnitude of
this problem is daunting, to the extent
that these sites have been identified, the
proximity of a claimant to an alleged
injury-causing site is verifiable. The tem-
poral aspect of toxic exposure is another
matter, however. As the asbestosis experi-
ence indicates, the latency period for
harmful results of toxic exposure may not
only be prolonged but difficult to isolate
if other suspected carcinogens such as
tobacco use or exposure to other indus-
trial toxins are implicated. A fundamental
precept of common law tort liability is
the requirement that the negligence or
wrongdoing of the defendant must be
proved to have been a proximate cause,
although not necessarily the sole cause, of
the harm élaimed. This principle is
severely tested in toxic tort cases.

The variables that may affect recovery
in toxic tort claims are well illustrated by
a leading case that arose in New Jersey in
1978. In November of that year officials
of Jackson Township advised residents
near a landfill operated by the township
that tests indicated that various toxins
had leached from the landfill and con-
taminated groundwater in the area as
well as the underlying aquifer. For the
next two years, 339 residents were re-
quired to use water provided by tanker
trucks for drinking, cooking, washing,
and bathing.

The residents initiated a class action
for damages against the township. After
an extensive trial, a jury entered an
aggregate award of $15,892,303.97, to
be distributed among the plaintiffs in
designated amounts. The award was
upheld on appeal. At trial, expert wit-
nesses identified an array of chemicals in
the affected wells, including acetone,
benzene, chlorobenzene, chloroform,
dichlorofluoromethane, ethylbenzene,
methylene chloride, and methyl isobutyl
ketone. Four of the twelve identified
chemicals were known carcinogens, while
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others were believed to be harmful to
various bodily functions and organs.
None of the plaintiffs claimed to have
experienced direct physical harm from
the contaminated water but all sought,
and recovered, damages for loss of quali-
ty of life, i.e., inconvenience and emo-
tional distress, as well as the cost of med-
ical surveillance. The trial judge, howev-
er, had refused to submit for jury deter-
mination the plaintiffs’ claim for
enhanced risk of future illness. This latter
claim was the subject of extended discus-
sion on appeal. :

- Although the Jackson Township case
provides interesting insight into the
magnitude and complexity of attempting
to adjudicate environmental claims in
traditional tort litigation, it also address-
es two features unique to toxic tort
claims: enhanced risk and medical
surveillance expense. Both elements of
damage may be attributed to an aspect
of toxic torts already encountered in the
asbestos field — the long latency of
many diseases caused by exposure to tox-
ins. Thus, in asbestos tort litigation,
recovery has been sanctioned where
those exposed to asbestos can demon-
strate that it is more likely than not that
they will develop cancer in the future.

In Jackson Township, the Court noted
that the plaintiffs did not seek recovery
“for specific illnesses caused by their
exposure to chemicals.” The claims in-
stead were directed to the enhanced risk
that such exposure would result in future
illness. Evidence in support of the en-
hanced risk was presented through the
testimony of a toxicologist who evaluat-
ed the levels of toxins present in the
plaintifis’ drinking water, coupled with
the testimony of a physician specializing
in the diagnosis and treatment of dis-
cases induced by toxins. The court
described the enhanced risk claim and

_the opposing contention as follows:

The enhanced risk claim seeks a dam-
age award, not because of any expendi-
ture of funds, but because plaintiffs con-
tend that the unquantified injury to their
health and life expectancy should be
presently compensable, even though no

evidence of disease is manifest..

Defendant does not dispute the causal
relationship between the plaintiffs’ expo-
sure to toxic chemicals and the plaintiffs’
increased risk of diseases, but contends
that the probability that plaintiffs will

actually become ill from their exposure to -

chemicals is too remote to warrant com-
pensation under principles of tort law.
Although the New Jersey Supreme

s |




Court viewed an enhanced risk of disease
as a compensable “injury”, it ruled that
to warrant recovery, such risk, if not
physically manifested, must be quantified
by expert testimony and not based on
mere mathematical or “reasonable”
probability. In this regard, the Court was
relying upon the traditional causation
requirement in tort law that the alleged
“harm be shown to be reasonably proba-
ble or more likely than not. While the
application of traditional tort causation
standards has been criticized as “unduly
harsh and unreasonable,” it must be rec-
ognized that courts must be faithful to
basic principles upon which liability is
fixed. As long as such claims are adjudi-
cated in an adversary system that impos-
es burden of proof in areas such as causa-
tion, the courts must enforce those stan-
dards as a matter of fundamental fairness
and due process.

One aspect of toxic tort damages that
received approval in Jackson Township
and that promises to be a recurring claim
in toxic tort litigation was that of the
cost of medical surveillance. Medical sur-
veillance expenses include the cost of
periodic medical examinations to moni-
tor and facilitate early diagnosis of dis-
eases attributable to toxic chemical expo-
sure. This element of damages is inter-
twined with the enhanced risk claim, but
the New Jersey Supreme Court, while
rejecting the former because it lacked
causative proof, concluded that the claim
for cost of medical surveillance was sup-
ported by competent medical testimony
that such testing was reasonably neces-
sary. The Court rejected the argument
that simply because the risk of future
injury cannot be quantified to the level
of probability required for legal causa-
tion that compensation for reasonable
and necessary medical expenses should
also be denied. In addition to finding
evidential support for the allowance of
such damages in the case under review,
the Court also noted the important pub-
lic policy considerations that support an
award of medical surveillance expenses:

Although some individuals exposed
to hazardous chemicals may seek regular
medical surveillance whether or not the
cost is reimbursed, the lack of reimburse-
ment will undoubtedly deter others from
doing so. An application of tort law that
allows post-injury, pre-symptom recov-
ery in toxic tort litigation for reasonable
medical surveillance costs is manifestly
consistent with the public interest in
early detection and treatment of disease.

The award of damages for cost of

medical surveillance has. raised concern
about the propriety of awarding such
damages in a lump sums to individual
plaintiffs. Although lump’sum awards to
individuals were upheld in the Jackson
Township case, the court indicated a clear
preference for the establishment of a
court-supervised fund to administer
future payments to a class of persons who
have been exposed to toxic torts. This
method was employed in the Agent
Orange litigation, where plaintiffs pressed
claims for genetic damage as well as for
conventional damages. A damage award
for reasonably necessary- medical moni-
toring costs based on standard tort prin-
ciples would result in allocation of esti-
mated future costs, discounted to present
value, to a specific group of plaintiffs even
though tests may in fact never be admin-
istered. Once the award is made and col-
lected the individual plaintiffs may or may

" not actually undergo the testing. In fair-

ness, it should be noted that certain indi-
viduals may- experience no ill effects and
decide that such expenditure would be a
needless waste of money.

The use of a court-administered med-
ical surveillance fund, on the other hand,
would encourage expenditure of medical
costs for those whose exposure is com-
paratively greater or who, because of age
or condition of previous health, appear
to be at greater risk. The use of a fund
source would also limit the ultimate
expenses to. the tortfeasor and thereby
prolong the life of the funding. In the
absence of statutory authority, the estab-
lishment of such funds usually implicates
the Court’s equitable power in an area
analogous to the field of trusts. Here
again, the limitation of conventional tort
law may create problems of both princi-
ple and application.

Scientific Evidence and the Legal Stand-
ards of Proof

While evolving technology has signifi-
cantly altered legal relationships and
defined new duties, its reach has also
extended to methods of proof within the
litigation process itself. Of course, the
presentation of evidence through tech-
nology is not new, and proven identifica-
tion techniques such as photography or
finger printing found early acceptance in
the courtroom. In recent years, science
has offered the allure of startling new
techniques to provide the certitude the
law seeks to attain for its processes.
There is a growing concern, however,
that certain techniques may have been
oversold by those possessing the superior

technological knowledge. More impor-
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tant, too often the courts have permitted
the experts to define the rules in the
courtroom as well as in the laboratory.

The seminal ruling that established
the threshold test for the admissibility of
novel scientific evidence was formulated
in Frye v. United States. Although the
Frye ruling concerned the admissibility: of
an early design of lie detector device, ‘its
holding has been applied, in subsequent
years, by a majority of state and federal
courts to a panoply of scientific tests and
studies. Under Frye, scientific evidence
or technique must be shown to have
“gained general acceptance in the partic-
ular field in which it belongs,” if it is to
be admissible. Since the determination
of admissibility of expert testimony is a
matter of law, the application of the Frye
test has been the responsibility in the
first instance of trial courts and later, and
perhaps more definitively, by appellate
courts when the issue has been preserved
on appeal. One of the principle difficul-
ties encountered in evaluating new scien-
tific techniques under the Frye standard
is defining the “field” under review, par-
ticularly where the technique or theory
may overlap several disciplines. Is accep-
tance measured by simple majority vote
and, if so, how is such a result tabulated
in a loosely defined scientific communi-
ty? There is also the task of defining
acceptance where the scientific commu-
nity is itself not fully informed on the
matter or where related studies and
experimentation are ongoing.

The Frye rule is not without its critics.
It has been criticized for relying too
much on the ad boc testimony of a limit-
ed number of experts, often only one, at
trial. There is also a concern that the Frye
rule imposes too rigid a standard for
admissibility of scientific evidence. At
least one authority on the law of evi-
dence has urged that the standard of

general scientific acceptance should be

discarded in favor of a rule that would
permit admissibility of “relevant conclu-
sions, which are supported by a qualified
expert witness,” unless there are other
reasons for exclusion.
The Jury as Decision Maker in Complex
Cases

Admissibility of expert testimony in
complex technological cases that tax the
ability of judges to establish levels of pro-
bative value, whether under the Frye test
or a broader standard advocated by some
courts and commentators, is but one as-
pect of the evidentiary challenge. Equally
problematic is the demand that such
cases place upon the jury as the factual




decision maker. Too often trial judges
are inclined to permit the jury to decide
technical issues if there is some expert
evidence in support of conflicting propo-
sitions. Concern has been expressed
about the ability of the average juror,
who may lack a scientific background or
even a post-secondary education, to
weigh competing technical opinions.
The result has been that in mass tort
cases in which the proofs in support or
defense of toxic tort claimants emanate
from the same experts, jury results, both
as to liability and damages, will vary
between different jurisdictions.

Courts faced with conflicting scientific
opinion have not always adhered to a
consistent rationale for submitting disput-
ed causation issues to juries. thus, in
Ferebee v. Chevron Chemical Co., the
appeals court upheld the trial judge’s
refusal to overturn a jury verdict in favor
of an agricultural worker who claimed to
have contracted a fatal lung disease from
exposure to a chemical defoliant. The
ANY CORPOR ATE —I-vR AVEL AGENCY plaindff had presented two experts who

opined that despite the extreme rarity of

CAN GIVE YOU TI"HS such cases it was probably that the defo-

liant caused the claimed ailment. In up-
holding that result, the appeals court
commented that judges enjoy “no special
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port plaintiff’s claim of the causation, the
court had an obligation not to permit
the jury to speculate to the contrary.
Although the results of these rulings may
appear in conflict, the later decision has
established the salutary principle that
expert testimony will create a fact ques-
tion for jury deliberation only if support-
ed by an established quantum of scientif-
ic study and testing.
* * *

The increase in the number and com-
plexity of scientific and technological
controversies has placed upon the Court
system, both at the trial and appellate
levels, the requirement of being knowl-
edgeable in disciplines sometimes for-
eign to a judge’s background and train-
ing. As the keeper of the door of admis-
sibility, the judge must be both informed
and discerning if the traditional legal
rules for fixing guilt and establishing Ha-
bility are to be maintained. The com-
mon law has proven resilient and respon-
sive over the course of several centuries
as society has become industrialized and
legal relationships more complex. But
the scientific and technological changes
witnessed in the past twenty years may
pose the most serious challenge to the

“ability of the judicial system to remain

the primary forum for dispute resolution.
Some have questioned the compe-
tence of the judicial system to continue
in its traditional role and have urged that
specialized agencies should replace both
judge and jury in resolving disputes of a
technical nature. Even if such solutions
were adopted, however, there would
continue to be the need for some form
of judicial review; the focus would again
be placed upon judicial competence at
the appellate level. If the judicial system,
particularly at the state level, is to main-
tain its traditional definitional authority,
it is necessary that, at 2 minimum, judges
be scientifically literate. Continued judi-
cial education and special assignment of
knowledgeable judges to complex cases
are two obvious methods for increasing
judicial competence. Efforts should also
be undertaken to reexamine established
standards that govern substantive liability
as well as evidential methods to insure
the continued ability of the judicial sys-
tem itself to accommodate the common
law to modern events. If the judicial sys-
tem does not keep pace with the scientif
ic community, it may find itself functon-
ally obsolete, a forum limited to com-
monplace disputes while the technocrats
become their own decision makers.
(see WALSH page 35)
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ANTHONY | SANTORO

In the Final Decade

Preparing for the Professional Millennium

e

The Widener University School of Law — the library at the Delaware Campus.

~ Increased
[awyer compentency
may be hazardous
to the wealth of
a client,

hen Larry Drexler invited me to
write a brief article on the chal-
lenges facing legal education dur-
ing the waning years of the 20th
Century, I enthusiastically agreed. After
all, few law deans
can resist the temp-
tation to pontificate
on any subject,
much less one with
which they wrestle
every day and can
be expected to
wrestle with for the
immediate future.
The only truly
formidable task is to
limit these com-
ments without di-
minishing the criti-
cal importance of
the topic in the
mind of the reader.
As I considered
the matter, the
daunting size of the
task before me
became apparent.
The list of challenges is seemingly end-
less. Arraying them in some order of
importance is not feasible. Each affects
law schools with varying degrees of inten-
sity, but all have the potential to dramati-
cally alter the configuration of American
legal education and, perhaps, the practice
of law. However, almost all the current
and prospective challenges can be placed
in three fundamental groups, each of
which represents a conflict between the
academy and other forces within the legal
profession. The manner in which these
conflicts are resolved will implicate the
profession and the life of the law for
many years to come.
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While these challenges will be felt ini-
tially by the law schools, each represents
an opportunity for institutions within the
legal profession — the bench, the bar,
and the academic community — to
come together to improve the profes-
sion. Effective response to each is vital to
the well-being of the profession and, for
the most part, can be achieved if the
institutions within the profession stop
thinking of themselves as discrete com-
ponents and start behaving like partners
with a vested stake in helping one anoth-
er accomplish their respective missions.
They must also recognize that the part-
ners are not always equal in all matters.
Costs and Resources of Educating
Competent Lawyers

One of the major challenges affecting
law schools is the matter of rising costs,
coupled with the problematic future of
federal financial aid. Rising costs, of
course, are endemic to education gener-
ally and would have no remarkable sig-
nificance in the context of law schools
except for the fact that much of the costs
are driven by the hopes and aspirations
of the bench and bar. If the upward spi-
ral continues and the prospect of dimin-
ished federal financial aid materializes,
many Americans will be priced out of a
legal educaton, and those who are not
so deprived will be unable to deliver
affordable services to middle class and
poor clienteles.

Many lawyers and lay persons tend to
think that the history of American law
schools is static, unchanged from the
days of Dean Langdell. Quite the oppo-
site is true.l Tracing the role of law
schools in the education of lawyers, is a
bit like a roller coaster ride. The nonaca-
demic institutions within the legal pro-
fession have alternated between trust and

Photograph by Carl Kleinschmidt
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mistrust of law schools. The modern era
for legal education did not begin until
after World War II. Except for some
minor aberrations, the standard track for
becoming a lawyer is now four years of
college, followed by three years of law
school and a bar examination.

From World War II to the 1960’s,
the pressure to improve law school qual-
ity came from the academy, where
objective standards for the admission
and graduation of students were gradu-
ally applied. The basic mission of most
law schools was seen as preparing stu-
dents for becoming lawyers. The actual
task of training for the practice of law
fell to experienced practitioners to
whom the newly-minted lawyers would
attach themselves. Aspiring lawyers
‘learned to “think like a lawyer” in law
schools, but the route to the courthouse
door was learned from experienced
practitioners.

The social turmoil of the 1960°s and
the 1970’s brought about great change.
The once elite profession began to suffer
a serious identity crisis. Even the most
venerable of legal institutions, the
United States Supreme Court, pointed
out that the practice of law was not
above trade. Beset with criticism, the bar
responded by pleading for lawyer com-
petency. The bar aspired to create a pro-
fession of honest and competent lawyers.

Legal education underwent a very
costly transformation. Previously con-
cerned with preparing students to be-
come lawyers, law schools responded to
the pressure of the practicing bar by
preparing students to be almost ready to
practice upon graduation. Gone were
large classes and the Socratc Method of
instruction. In were clinics, seminars,
and skills courses. Gone were theoretical
courses. In were doctrinal and practical
courses. Gone also was the historical
notion that young lawyers were trained
for the practice of law by senior lawyers.

The transformation achieved its
objectives. Law graduates are now more
competent to practice law than ever
before in the history of legal education.
However, the price tag has been stagger-
ing. Approximately 90% of all law stu-
dents are on some form of financial aid.
Approximately 10% of a law school bud-
get is devoted to scholarships and loans.
The typical law student graduates with
thousands of dollars of debt.

Nonetheless, the pressure to improve
the competency of law school graduates
continues without reference to the eco-
nomic consequences to the delivery of

legal services. As law students pay more
for their education, the middle class is
squeezed out of legal services. Burdened
by heavy debt, law graduates necessarily
seek the deep pocket clients. Pleas by
deans and faculty for graduates to seek
public interest work fall on receptive ears
but empty pockets.

The relationship between improved
lawyer competency and the profession’s
ability to serve all Americans has never
been explored. Improved lawyer compe-
tency as an aspirational goal is highly
desirable. However, it flies in the face of
economic reality and may actually stimu-
late competiton for business. As some-
one once noted, increased lawyer com-
petency may be hazardous to the wealth
of a client.

Calls to improve lawyer competency
also failed to take into consideration the
nature of the profession. The legal pro-
fession is not homogeneous. It is plural-
istic. It is hierarchical. Over the recent
years, the cries for lawyer competency
have come, in the main, from large firm
lawyers with corporate and other deep
pocket clients. Some lawyering tasks are
common to all lawyers; many are not.
There are tasks that some lawyers never

- perform. Some tasks are repetitive and

can be performed by any reasonably edu-
cated individual without extensive legal
training. Many clients simply do not
need the level of competency to which
the bar seemingly aspires but, nonethe-
less, pay the price for such competency
or go unserved.

Law schools cannot possibly meet the
demand to educate all their students to
take on all lawyering tasks immediately
upon graduation. Some tasks can only be
learned through experience.

Racinl, Gender, and Cultural Diversity

Another challenge facing American
law schools is the need to continue
cfforts to diversify faculties and student
bodies amidst sharp attack. Again, the
challenge is common to education.
However, it bears a special relationship
to legal education. The legal culture of
the United States cannot be enhanced
unless racial, gender, and cultural diversi-
ty exists in the profession. Not only must
we provide equal and fair access to legal
education for all Americans, we must
also take care that the law is developed
upon the experiences of all Americans.

The life of the law as Justice Holmes
noted is not logic; it is experience. The
only way to keep the law vital for all seg-
ments of society is to make certain all
segments are represented within the
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legal profession.

The record of the legal profession is
far from perfect, but it is better than
most. For forty years, law schools in
cooperation with the other institutions
of the profession, especially the
American Bar Association and the
Association of American Law Schools,
have labored hard to open the doors to,
the profession. When women demanded
access, legal education responded by
expanding to meet the demand. Most
law schools opened their doors to under-
represented minorities well before Brown
v. Board of Higher Education.

These efforts are now under attack,
primarily by the United States Depart-
ment of Education. Funding for the
Council on Legal Education Opportun-
ity has been cut, challenges to minority-
designated scholarships have been
mounted and the practices of accrediting
agencies designed to encourage diversity
have been questioned.

Defending against the attack will
occupy much of the attention of faculty
and deans for the remainder of this cen-
tury. Unfortunately, both sides in the
controversy have been guilty of excess.
Diversity has been unfairly characterized
as a dichotomy based on race, gender, or
culture. The true dichotomy is based on
disadvantage. Race, gender, and cultural
background are only factors suggesting
disadvantage.

Some accrediting agencies unfairly
insist on diversity despite the mission of
the academic institution. For example,
gender diversity is critical to law schools
because it is critical to the life of the law.
Gender diversification at a seminary
sponsored by a religious group that only
ordains men is less critical.

It is very important that law schools
not slacken in their attempts to diversify.
A homogeneous or nearly homogeneous
bar will be aloof from mainstream
American society; a pluralistic profession
will be sensitive.

Movral Fitness for Practice

No one would argue with the propo-
sition that all lawyers must be morally fit
to assume the unique privilege that
admission to the bar accords them. Few
would argue against the notion that fil-
tering out morally unfit persons is 2
responsibility shared by all institutions
within the profession. Fixing the precisc
role in this matter for each of the institu-
tions, especially law schools, is the only
controversial issue.

On the one hand, the bench and bar
tend to believe law schools are the “gate-
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keepers” of professional morality, and
that they must be more vigorous in
denying admission to unsavory appli-
cants. On the other hand, the academy
believes it has neither the authority nor
the practical ability to interdict aspiring
lawyers on the basis of moral fitness.2

Hovering over the conflict is the basic
tension that exists between the mission
of bar examiners and that of law schools.
The unrestrained expression of thought
and exchange of ideas encouraged by the
academy and protected by the very
strong traditions of academic freedom
are neither encouraged nor protected for
persons licensed as officers of the court
and charged with a special responsibility
to uphold the laws of the United States.
The state has an important interest in
protecting the public.

While most law schools make an
earnest effort to deny admission to appli-
cants evidencing bad character traits,
most such cases involve deception relat-
ed to admissions, such as fraudulent let-
ters of reference, cheating on entrance
examinations, or the failure to reveal per-
tinent facts. In such cases, the integrity
of the admissions process has been
assaulted, and law schools act as much to
protect the process as they do to protect
the profession. Rarely do law schools
deny admission for activities unrelated to
the admissions process unless they fall
within the realm of serious crime.

The reason for this is simple. Juris-
dictions do not agree on the standard
of moral fitness necessary for admission
to the bar, and law schools cannot pre-
dict the jurisdiction or jurisdictions in
which a particular student may seek
admission. For example, some jurisdic-
tions treat alcohol dependency far more
severely than others. The application of
the standards appears to be equally
uneven with respect to drug dependen-
cy, juvenile offenses, and even some
minor felonies.

The challenge for a law school may
be illustrated by a hypothetical. Suppose
a resident of state X applies to a law
school located in state Y, acknowledging
a conviction for an activity treated as a
misdemeanor in state X. State Y charac-
terizes the activity as a felony. Should a
student, otherwise admissible to the law
school, be denied admission on the basis
of the acknowledged activity? How
should the activity be characterized?
Should it be characterized differently if
the school learns that the student
intends to apply for admission to state Y?
Does it matter if the applicant is secking

a law degree for the benefit such educa-
tion is perceived to have in advancing his
or her future as a senior vice president of
a Fortune 500 company, intending never
to seek bar admission?

Even where law schools have identi-
fied potential problems in the records of
applicants, it is not possible in most, if
not all, jurisdictions for the applicants to
obtain a binding opinion on their admis-
sibility. If bar examiners refuse to inter-
dict candidates before they obtain law
degrees, it is even more difficult for law
schools to do so.

The conflict gets somewhat more
curious. Presumably, the strength of the
academy is its ability to teach, yet few
within the academy and almost no one
outside the academy would suggest that
bar examinations should be abolished.
How is it that the law schools can be the
“gatekeepers” of moral fitness if they are
not the “gatekeepers” of academic fit-
ness, the area of their acknowledged
expertise? )

In addition to practical inability to
determine moral fitness or the application
of any spedific standard, there is the sim-
ple question of authority to preclude
admission to an otherwise qualified appli-
cant on the basis of moral fitness. The
authority to develop and apply standards
for admission usually rests with the
supreme court of a state, delegated to
some extent to a board of bar examiners.
Except for the increasingly rare case of
the diploma privilege, no law school has
been granted the authority either to
develop or to apply the standards. In-
deed, law schools are subject to federal
legislation limiting their ability to gather
facts suggesting unfitness for the practice
of law. That limitation does not apply to
boards of bar examiners exercising what
appears to be state authority. Without the
ability to ascertain the facts, law schools
cannot be the ultimate “gatekeepers.”

It may be argued that authority to ask
some questions denied to some academ-
ic institutions cannot be denied to law
schools because of their greater need to
know: a need in turn derived from the
authority of state supreme courts, which
generally admit only graduates of ABA-
approved schools. However, the federal
government has yet to be persuaded by
such arguments.

Another problem relates to a law
school’s inability to obtain information
declared sealed by a competent court.
For example, assume the record in the
prior hypothetical had been sealed in
state X. Must the applicant disclose the
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incident on his or her faw school applica-
tion? How does he or she know that
there is a responsibility to disclose in the
face of almost universal advice from
judges and lawyers that the records are
sealed for all purposes including job and
school applications? When they start to
complete the bar admission question-
naire, the issue of whether to report the
events is again raised. Not sensitive to
the interests of the profession, some do
not report the offense and are never
uncovered. Others, sensitized by three
years of law school, do, only to find
themselves with an added problem.
Some bar examiners compare the bar
admissions questionnaire with the law
school application and treat the failure to
report the offense to the law school as a
second, more serious and more recent
indication of moral unfitness.

The foregoing remarks were intended
solely to raise some of the more delicate
challenges currently facing legal educa-
tion and which are likely to occupy
much attention in the future. The brevi-
ty with which they were discussed-should
mask neither their importance nor their
complexity. The issues are interrelated.
Any forthcoming solutions are likely to
alter our current perceptions of the pro-
fession.

The issue of lawyer competency, for
example, also relates to the stratification
of the bar. Undl such time as we admit
that the bar is stratified, we can never
achieve a true consensus on minimum
competency for certain tasks. It may no
longer be heresy to suggest that there
should be different levels of Licenses for
lawyers, depending upon the tasks they
perform. If diversity and moral fitness are
to loom large in the admissions process,
we must acknowledge that there are fac-
tors other than academic merit, which

_are important ta a vigorous bar.

There are no simple solutions.
Indeed, we must avoid simple solutions.

_There are even no simple ways to articu-

late the problems. However, the need
for dialogue among the institutions of
the profession has never been greater.

(FOOTNOTES)

1. For an excellent review of legal education
see Robert Stevens, Law School, Legal Education
in America from the 18505 to the 1980s (The
University of North Carolina Press 1983).

2. An extensive analysis of bar admission
information is found in Rhode, Moral Character
as a Professional Credential, 94 Yale LJ. 491
(1985). See also Newton, Law School Role and
Fitness of Graduates Revisited, 60 B. Examiner
12 (1991).

(sze SANTORO page 26)
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RICHARD K. HERRMANN

The Blue Chair of the
Twenty-First Century

Law office decor
in 2002 — On the west
wall was a portrait of
Ronald Reagan and directly
across from it in a match-
ing frame was a picture of
the current president,
Sonny Bono.

with it the ability to deliver services
promptly and efficiently in a man-
ner cost effective to the client. This in
turn entails vesort to the advanced tech-
nology described in Mr.
Herrmann’s article.
Although it presuppos-
es seemingly fantas-
tic advances in law
office equipment, the
technology is already
bere or within easy
reach. Verb. sap. to
the managing part-
ney!

As the elevator
door dlosed, a friend-
ly, well-modulated

_ female voice in-
. quired from the
quadrophonic speak-
ers, “What floor,
please?”. Raymond
Tankersly looked
down at the letterhead
he was holding and
replied, “Twelfth floor.”
The friendly voice responded, “Thank you.
When you exit the twelfth floor, the law
firm of Rogers, Thomas and Riddle will be
to your left. The consulting firm of Gotrick
and Crawford will be to your right.”
Raymond straightened his dark blue
double-breasted Brooks Brothers and
Sons* pinstriped suit and fluffed the ker-
chiefin the left breast pocket. The letter he
was holding was from his lawyer. It read:
September 12, 2002
Mr. Raymond Tankersly
Senior Vice President
Graystone Keyboard Industries
127 Broadway
New York, New York 10006

T be very idea of professionalism carries
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Re: Martin v. Graystone Keyboard
Industries

Dear Raymond: Your deposition in
the cumulative Trauma Disorder litiga-
tion is now set for Wednesday, September
25th in our offices. Please be in my office
at 10:00 a.m. on Tuesday the 24th so
that we can prepare you for the ordeal.

Very truly yours,
William R. Baronet

As the elevator door opened, Raymond
stepped out and noticed a young, well-
dressed associate of the firm head toward a
nondescript door, which contained a palm
pad about four feet above the floor. The
young man placed his hand on the pad, so
that his fingers rested in contours molded
into the wall. As he pressed against the
pad, a blue light scanned his hand and the
door slid into the recesses of the wall so
that he could enter.

Raymond smiled, as he marveled at
the technology. Although he had been in
the computer business for fourteen years,
he and could not get over the strides made
in the last half of the ninetes. He entered
the archway of the law firm’s main en-
trance and was greeted by the bright smile
of Ms. Bradley, the receptionist. “Good
morning Mr. Tankersly. T will let Mr.
Baronet know that you have arrived.”

She turned to her CRT (cathode ray
tube) and looked at the firm’s electronic
appointment calendar. As Ms. Bradley
touched the screen on the postage stamp
size image of Bill Baronet, his appoint-
ment diary for the day appeared. There it
was: “10:00 a.m. Raymond Tankersly”.
The receptionist once again touched the
screen on this entry and, at that very

* A wholly owned subsidiary of the
Chrysler Motors Division of Mitsubishi

Industries.

[lustration by Paul Dolan
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moment, Bill Baronet heard a soft beep
coming from his computer. He turned
toward the credenza where it was located
and watched as a digitized image of his
client and his September 12th letter
appeared on the screen. Raymond
Tankersly was here. Bill pushed a button
on the keyboard which contained the
word “Confirmed”. This let Ms. Bradley
know that he was in his office and had
received the message. Bill was just putting
the finishing touches on a brief he had
been working on for some time. He had
the conclusion to write and he would
then be done. As he finished dictating the
remaining two paragraphs, he returned
the microphone to its handle. This would
cause the transcription process to begin.
The firm had recently purchased the
new Voiceograph dictating equipment.
Bill wasn’t sure that he liked it. He had
spent four hours in the Training Booth,
reading aloud so that the computer could
learn and analyze the phonics and inflec-
tions of his voice. The system wasn’t
foolproof. In fact, its accuracy was only
93 percent. This meant that when the
computer translated his voice into elec-
tronic form there would be a fair amount
of “cleanup” necessary. The technology
was still about two years away from per-
fecting the error rate. And if you had an
accent, you might as well forget it. How-
ever, the cost efficiencies of such a system

~were well proven. Even with the cleanup

time, the law firm was about to save 187
typing days within the first year.
Bill left his office, nearly tripping over

-Abercrombie, the electronic mail carrier.

“ABE” had been created for no purpose
other than to distribute and retrieve mail
to and from a law firm spread over
65,000 square feet. It was an ingenious
little device. It was guided by an invisible
beam of light emitted from a track in the
ceiling: The 27 inch high robot would
circle the floor every half hour, stopping
at designated stations so that the secre-
taries could pull their folders containing
new deliveries and insert outgoing mail,
which would be taken to the document
processing department.

Bill followed ABE down the hall and
watched it turn into the document pro-
cessing room. This was the operations
center of the office. Attached to each let-
ter or pleading was a multipurpose
“Document Processing Form” to show
whether the document needed copying,
faxing, imaging, or any combination
thereof. The only machine in the Depart-
ment was the Document Processor
X1.2000, It appeared to be about the size

of the antiquated Xerox 8200 of the
1980’s. However, the X1.2000 had a
CRT and a formidable control panel. In
fact, this system was so complex that the
operator generally came equipped with a
BS in electronics and a one year minimas-
ters certification in Document Processing.

Joe Flowers had been the Document
Handler for about eighteen months. He
came recommended by the vendor of
the System and he knew it inside out. In
fact, you might say that Joe had a special
relationship with the X1.2000, He could
make it sing. When a document was
placed on the “launch pad”, Joe would
set it for MAIL LETTER. As the letter
traveled through the machine, several
things happened. The scanner would
read the information from lines 7
through 12, which contained the name
and address. This would be copied onto
the envelope, which was simultaneously
fed by the electronic envelope feeder.
Similarly, the scanner would pick up the
names on the “cc’s” and compare them
with those in its database for that client
number. The envelope would be pro-
cessed accordingly. If the word “FAX”
appeared on line 7 or on the “cc” line,
the X1.2000 would create a fax cover
page and dial the fax number from the
same database. The machine would fold
and insert the letter into the envelope,
stamp, and seal it. An image of the letter
and any attachment would be retained in
the X1.2000 as the firm’s file copy for
subsequent full text or image retrieval.

Bill watched as ABE passed Joe
Flowers and the XL.2000 . The little
robot headed straight for its power sup-
ply it did an about face and plugged
itself in for a fifteen minute recharging.
It was just at that time that the strobe on
Bill’s silent Paging Pen, began to pulse.
Bill remembered the antiquated paging
systems of the 1990’s which constantly
disrupted everyone’s train of thought. In
1997, Evermax, introduced the Paging
Pen.. It was an instant success. When the
receptionist or Bill’s secretary wanted to
reach him, they simply pushed the
“Page” buttons on their telephones and
then dialed his extension. This activated
the strobe, resulting in the incessant
bursts of blue light from Bill’s shirt
pocket, which continued until deactivat-
ed by a touch on the pen.

Bill tapped on the clip of the Paging
Pen, to stop the strobe and picked up
Shirley Owens’s phone as he passed her
desk. He returned the page by pressing
the page button and his extension. A
voice mail message announced that Bill’s
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partner, Howard Rogers, wanted to see
him in Reading Room C before Bill
went into conference.

Howard Rogers was seated in the soft
overstuffed brown leather chair when
Bill entered the 12 x 14 foot room. The
warm yellow glow of the incandescent
light was so much easier on the eyes than
the white fluorescent. On the west wall
was a portrait of Ronald Reagan and
directly across from it in a matching
frame was a picture of the current presi-
dent, Sonny Bono. The reading table
was situate in the center of the room and
contained a crystal Mont Blanc pen set, a
yellow pad, and seven Compubooks ,
each hosting an entire regional reporter
series. Law libraries rarely existed in the
larger firms now that West had reduced
the price on its Compubook. series.

Howard stood and walked to the
reading table. He sclected the West At-
lantic 3rd from the Compubook series
and opened the cover. It looked like a
book and had all the texture and feel of a
conventional West volume. However,
this was not a book at all. Howard had
opened the cover to a computer that
housed two facing screens. Inside this
volume was a micro laser disc, which
contained the equivalent of one hundred
and twenty five million pages captured as
images of information. These frames
were indexed by volume and page num-
ber just as the conventional West
Regional Reporter Series. On the inside
front left cover appeared a white translu-
cent screen with the typical copyright,
patent, and trademarks for the West
Compubook series. The screen on the
right side of the volume displayed an
image of a ten key pad and insertion
point for the citation:

Rogers tapped 286 A.3rd 367 into the
ten key. Instantly, the case of Promer v.
Graystone Keyboard Industries appeared.
“It looks like our client has been sandbag-
ging us,” said Howard, rather agitated.
“This is a cumulative trauma disorder case
almost identical to ours.” Bill sat down
and began to scan the pages. At the bot-
tom of each page were three touch sensi-
tive buttons Previous Page, Next Page,
New Case. Bill leafed through the screens,
pressing the Next Page button. When he
finished, he closed the book and frowned.
The Compubook automatically powered
off as the lid closed. “I don’t know what
to make of it,” Bill mused. “I’ve worked
with Tankersly for at least four years, and
we have successfully defended several
Cumulative Trauma Disorder claims to-
gether.”
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CTD ¢laims had developed into the
most popular kind of products liability
case. It began as a form of class action in
the late 1980’s. More often than not, the
plaintiff classes consisted of newspaper
reporters or secretaries who spent several
hours a day in one position “banging
away” at a keyboard. The constant com-
ptession of the fingers on the keyboard
resulted in such maladies as carpal tunnel
syndrorne, causing a numbness or loss of
feeling in the hand. In additon, neck and
back strains were also commonplace. the
most famous CTD suit involved an action
brought by the NALSS, the National
Association of Legal Support Staff, in
1996. The litigation was immense.
NALSS had successfully named the
American Bar Association as a representa-
tive defendant for all of its member
lawyers. the litigation had been settled
about three years before with a consent
decree, which included (1) a one hundred
percent medical reimbursement plan, (2)
a maximum four day week, six hour day,
at the same rate of compensation, and (3)
a profit sharing plan based on the number
of cumulative hours behind a CRT. It was
for this very reason that the Voiceograph,
dictating equipment was created.

According to the Promer case, Gray-
stone Keyboard Industries had been a
party to the NALSS consent decree. This
would have a significant effect on the
manner in which the deposition would
be defended; and Tankersly had, in all
these years, never said a word. Howard
turned his back on Bill and sighed, “It
looks like you will have to prepare
Tankersly in the "Blue Chair’.” N

The Blue Chair was on the cutting
edge of technology. Thus far; the firm had
limited its use to clients involved in white
collar crimes. Since Bill did not handle that
type of law, he had never used the Blue
Chair before. The Blue chair looked inno-
cent enough. In fact it was quite beautiful,
with its soft Queen’s Quilt upholstery.
Few easy chairs were made in the Federal
period, since the style came out of fashion
by the late 1700’s. However, an eastern
shore chair builder banded the heavy lines
of the skirt with wood of the English yew
inlaid in mahogany, creating a pleasing,
lightening effect.

~The esthetics covered the almost
magic-like quality of the chair, which
was created by a fiber optic mesh weaved
into the material. A light current flowed
effortlessly through the arms, seat and

back of the chair, creating a disquieting
effect on the occupant, if even a hint of
perspiration was transmitted from the
skin. As a result, a client seated in the
Blue Chair was faced with an almost irre-
sistible impulse to tell the truth. The
propriety or ethics of its use in law offices
was a matter of much debate among;the
delegates of the American Bar Asso-
ciation. However, it was a very valuable
tool if appropriately used.

After much discussion, the decision
on whether or when to use the Blue
Chair was left to Bill’s better judgmient.
He left the reading room and made his
'way toward reception.

“Good morning Raymond”, Bill be-
gan, apologizing for his tardiness.
“There just don’t seém to be enough
hours in the day”.

He then led Tankersly away from the
client seating area. As he passed Ms.
Bradley’s desk, Bill inquired as to which
conference room he had been assigned.
The receptionist allowed that the Bar-
risters Room had been set aside for the
entire day. Bill thanked her, continued
walking, and then stopped. “Any chances
on moving me to the Treowth Room?”
he asked. “Certainly sir,” she replied,
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Tankersly followed his attorney into
the conference room, swept the room
with his eyes and then whistled. “Now
this is what I call a room. I love the
heavy wood paneling; and that blue chair
is beautful.”

Richard Herrmann, from time to time a
contributor to this magazine, is a member
of the firm of Bayard, Handelman &
" Murdoch, P.A. Like his previous contribu-
tions, this not so fantastic fantasy is marked
by imagination and wit, even unto the
slightly disturbing Orwellian conclusion.
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SANTORO @on. Sfrom page 21)

During Anthony Santoro’s tenure as Dean
of the Widener University School of Law
that institution has become an active and
highly respected part of the Delaware legal
community and a continuing source of
able additions to the Delaware bar.
During Dean Santoro’s term, the school
has attained membership in the
Association of American Law Schools and,
in duplication of its importance to the pro-
fession in Delaware, it has expanded its
services by opening a second campus in
Hurrisburg, Pennsylvania.




FRANCIS G. X. PILEGG

Irrevocable Letters of Credit
and the Problem of Fraud

Letters of credit can
be either revocahle or irre-
vocable. A revocable letter
of credit can theoretically
be terminated at any time.
Such an instrument does
not appear very helpful.
Understandably, one of the
leading experts in the field
has written that no benefi-
ciary who wants or needs
a letter of credit should
accept anything other than
one denominated as ir-

revocable.

a document issued by a bank at the

request of its custormner, that evidences
the commitment of the bank to honor
the request for payment of the beneficia-
ry. A common use of a letter of credit is
in connection with an agreement of sale.
The buyer obtains a letter of credit from
his bank for the benefit of the seller in
the amount of the sales price. When the
seller presents the documents required in
the letter of credit to the issuing bank,
usually certifying full compliance with the
seller’s obligations under the agreement
of sale, the seller is paid.

One advantage of a letter of credit is
that it substitutes the credit of the issu-
ing bank for the credit of the buyer, also
called the “account party”. Thus, the
seller, also called the “beneficiary” in this
context, need not be troubled with a
customer’s solvency. This transfer of risk
facilitates commercial transactions by
providing for safer payment methods,
and it may also serve as a guaranty of
performance in some instances.!

There are at least three major reasons
why letters of credit are especially useful
in international transactions. First, banks
need only be concerned with documents
presented to them pursuant to the letter
of credit; second, the documents pre-
sented need only comply with the
requiremeénts contained in the letter of
credit; and third, the letter of credit is
completely independent of the underly-
ing contract.2 This last factor, called the
“independence principle”, is especially
useful in long-distance transactions
between parties who may be unaware of
each other’s credit worthiness and where
a determination of compliance with the
underlying contract would be cumber-
some. With a letter of credit, the banks
need not become involved in contractual

T he letter of credit, in its basic form, is
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disputes between the buyer and the sell-
er, and, therefore, the seller can be
assured of prompt, reliable payment
upon presentation of the documents
called for in the letter of credit.

If a letter of credit requires certain
title documents in addition to a demand
for payment (called a “draft”), it is
referred to as a “documentary commer-
cial letter of credit.”3 If no documents
other than a demand for payment are
required, it is referred to as a “clean let-
ter of credit.”* A standby letter of credit
is one that requires a demand for pay-
ment along with a statement of default
or noncompliance.

Letters of credit can be either revocable
or irrevocable. A revocable letter of credit
can theoretically be terminated at any
time.5 Such an instrument does not appear
very helpful. Understandably, one of the
leading experts in the field has written that
no beneficiary who wants or needs a letter
of credit should accept anything other than
one denominated as irrevocable.

A letter of credit often includes a four-
party transaction. As a first step usually
the buyer requests his local bank to issue
a letter of credit for the benefit of a seller
or beneficiary. In many instances a sec-
ond bank is involved. In that situation,
the issuing bank asks another bank, com-
monly chosen by the seller, to “confirm”
or “advise” the letter of credit. The seller
is then informed by the confirming or
advising bank that the credit has been
issued.” If the second bank confirms, and
does not merely advise, this confirmation
of the letter of credit binds the issuing
and confirming banks to the transaction,
independent of the obligation between
the buyer and seller; and entitles the ben-
eficiary to be paid by the confirming
bank upon presentation of the docu-
ments required in the letter of credit.3




Since a bank may be required to pay
the seller upon presentation of the docu-
ments required by the letter of credit,
even if the buyer maintains that the seller
has not fully complied with the underly-
ing agreement of sale, great care must be
taken in drafting a letter of credit. One
method of reducing the risk of improper
payment is to insist upon detailed docu-
mentary requirements and certifications
that all conditions of payment have been
satisfied. A corollary to this approach
would be to make as a condition of pay-
ment the independent confirmation of
an auditor’s report, or arbitrator’s ruling,
and the letter of credit could be extend-
ed until the completion of those pro-
ceedings.® In order to avoid wrongful
demand, the documents required should
be as detailed and extensive as possible.
Compliance with the documentary re-
quirements must be strict and evén mi-
nor variations will justify dishonor.10
Substantial case law has been developed
to address issues of wrongful demand
and dishonor arising in connection with
letters of credit, which are governed
largely by a body of law that straddles
the boundary between contract law and
the law of negotiable instruments. 11

One must also be aware of the
defenses that a holder in due course may
assert. The Uniform Commercial Code
provides that an issuer “must honor
the... demand for payment [or draft] if
honor is demanded by a negotiating
bank or other holder... which has taken
the... demand [or draft] under the [letter
of] credit and under circumstances
which would make it a holder in due
course.”12 This situation may be
addressed by requesting that the issuing
bank merely issue a “straight” letter of
credit payable only by the issuing
bank.13 Potential assignees may also be
discouraged by detailed documentary
requirements such as a certification of
inspection prior to shipment.14

Another safety feature that may help
in the event of fraud would be to include
express language in the letter of credit
that it shall expire no later than the termi-
nation of the underlying contract; pro-
vided that the letter of credit itself con-
tains a definite expiration date.15 If, how-
ever, the letter of credit is extended untl
the completion of an arbitrator’s deci-
sion, for example, the account party may
condition payment upon receipt of that
decision, as long as there is an appropri-
ate amendment to the letter of credit.16

An important provision that will pro-
vide an opportunity to detect fraud is a

requirement that notice of demand be
given several days prior to payment,17
although most major banks will refuse to
agree to this provision. This would allow
for a period of investigation as well as the
institution of legal proceedings for in-
junctive relief, if necessary.18

Choice of law must also be carefully
described. The convenience of a home
court advantage will often be a determi-
native factor in the brief time during
which injunctive relief may be possible.
Even in subsequent; protracted legal
proceedings, it is usually less expensive to
litigate in a closer forum. .

Where the choice of law is unclear, the
law of the place of performance generally
governs.1? Most cases reflect the concern
that letters of credit not suffer from the
possible inconsistencies in the law of vari-
ous foreign jurisdictions in which they
usually operate, although the issue “does
not arise often, in part because so many
international credits are subject to the
Uniform Customs [and Practice for
Documentary Credits] and in part because
all American jurisdictions have adopted
Article 5 of the Code.”20 Also, as in any
contract, most parties are careful to specify
the law that will governrthe credit.

The Uniform Customs is a “written
compilation [of]...the expressed under-
standing of international...bankers in the
United States and abroad as to practices
prevailing in their trade.”?1 The Uni-
form Customs was a project of the Inter-
national Chamber of Commerce and the ori-
ginal version was completed at Amster-
dam in 1929. Although it has not been
enacted in the United States, it often is
incorporated into letters of credit by ex-
press provision and through U.C.C. Sec-
tion 1-205(3), which allows for “usages
of trade” to supplement or qualify the
parties’ agreement.22 Nonetheless,
cxpress terms of the letter of credit will
prevail over usage of trade, many U.C.C.
provisions, and the Uniform Customs.23

One must juxtapose the independence
principle with the attempt to circumvent
unscrupulously the obligations in the
underlying contract, in order to under-
stand the problem of fraud. U.C.C.
Section 5-114(1) provides that an issuer
must honor a demand that complies with
the credit “regardless of whether the
goods or documents conform to the
underlying contract for sale or other con-
tract... between the customer and the
beneficiary.” This codifies the indepen-
dence of the issuer’s duty to the benefi-
ciary in relaton to the underlying trans-
action. However, U.C.C. Section 5-
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114(2) provides for an exception to this
principle when an unscrupulous party
attempts to defraud the account party
and the issuer.24 This exception has been
described as the most “heavily litigated
provision in Article 5.725

The most common procedure that
account parties employ to prevent
improper payment under a credit is the
attempt to secure in injunction.26
Nothing in letter of credit law, however,
suggests that anything less than the tra-
ditional requirements for an injunction
must be satisfied.27 The hardest require-
ment to satisfy for parties seeking injunc-
tive relief in letter of credit cases is that
they have no adequate remedy at law,
and failure to cross this threshold “often
serves to bar the account party’s
relief?.28 In most letter of credit transac-
tions, the account parties’ losses are
financial - not appropriate for injunctive
relief, as they can seek money damages
for a beneficiary’s misconduct in the
underlying transaction.2?

In order to understand the fraud excep-
tion to the independence principle, one
must be familiar with the decision in Szefn
v. J. Henry Schroder Banking Corp.,30 on
which U.C.C. Section 5-114(2) was based.
In Szzejn, the court upheld the right of an
issuing bank to refuse a demand in the
event of fraud. Although recognizing that
the letter of credit is independent of the
primary contract between the buyer and
scller, the Sztzfn court reasoned that “the
principle of the independence of the bank’s
obligation under the letter of credit should
not be extended to protect the unscrupu-
lous seller.”31

The seller in Sztefn was obligated to
ship fifty crates of bristles from India to
New York, but instead “filled the crates
with worthless material with the intent
to simulate genuine merchandise and de-
fraud plaintiff...”32 The seller presented
documents to the issuing bank, claiming
to have shipped the genuine bristles. The
court found that notwithstanding the
independence of the letter of credit from
the underlying contract between the
buyer and seller,

No hardship will be caused by
permitting the bank to refuse pay-
ment where fraud is claimed,
where the merchandise is not
merely inferior in quality but con-
sists of worthless rubbish, where
the draft and the accompanying
documents are in the hands of one
who stands in the same position as
the fraudulent seller, where the
bank has been given notice of the




fraud before being presented with
the drafts and documents for pay-
ment, and where the bank itself
does not wish to pay pending an
adjudication of the rights and obli-
gations of the other parties. While
the primary factor in the issuance
of the letter of credit is the credit
standing of the buyer, the security
afforded by the merchandise is also
taken into account. In fact, the let-
ter of credit requires a bill of lading
made out to the order of the bank
and not the buyer. Although the
bank is not interested in the exact
detailed performance of the sales
contract, it is vitally interested in
assuring itself that there are some
goods represented by the docu-
ments.33

Letters of credit will continue to
enjoy a hallowed reputation as vehicles
for the advancement of commerce.
Lawyers cannot prevent others from
engaging in the fraudulent behavior
which reduces the effectiveness of letters
of credit. However, an attorney’s careful
attention to the terms constituting the
letter of credit, as discussed in this article,
can provide a measure of protéction
against unscrupulous parties.

* * *

Constraints of space make it impossible
to include the author’s extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be available upon
request to the offices of this magazine.

Francis G. X. Pilegyi, o frequent contribu-
tor to this magazine, received his B.A. from
St. Joseph’s University and bis J.D. degree
from Widener University School of Law.
Mr. Pileggi is & member of the Delaware,
Pennsylvania, and New Jersey Bars and
practices with the Wilmington firm of
Pileqy, Pilegyi & Pilegyyi.
(c) Copyright 1991 - Francis G. X. Pileggi
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CHARLES SLANINA

Policing Professionalism

ebster’s defines “professionalism”
as “the conduct, aims, or qualities

that characterize or mark a profes-
sion or a professional person.”! However,
it is not Webster but the Delaware
Supreme Court that

defines the profes-
sion and practice of
law in Delaware.
“This Court, alone,
has the responsibility
for licensing and dis-
ciplining persons
admitted to practice
law in Delaware.
This tenet is of his-
toric proportions,
having been trans-
planted to Delaware
by the colonists. It is
based on the con-
cept, taken from
England, that the
courts possess the
exclusive right to
-govern the practice
of law.”?

The practice of
law requires hard work
and effective management
of the two resources the
profession has to offer:
time and knowledge.

— The Court exer-
cises this authority through its regulatory
arms. These include the Commission on

‘Mandatory Continuing Legal Education,

the Trustees of the Clients’ Security
Trust Fund, the Board of Bar Examiners,
the Board on the Unauthorized Practice
of Law, and the Board on Professional
Responsibility. These agencies, all funded
by assessments levied on the bar by the
Court, effect the Court’s governance of
the profession. Without the use of any
state revenue, the profession makes rea-
sonably certain that the public is served
by competent counsel operating within
the ethical and procedural guidelines cre-
ated by the Court.
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The price for this privilege of self-regu-
lation is a duty to perform these policing
functions in such a manner as to instll and
maintain public confidence. In states
where the bar has not been successful in
maintaining this trust, that role has
increasingly been assumed by the legisla-
ture. In California, state judges preside in a
state-run disciplinary system enforcing dis-
ciplinary rules enacted by the legislature.
“Lawyer self-reguladon has been defend-
ed both as traditional and as necessary for
effective service to the public. The primary
argument is that lawyers, like physicians
and others in the specialized professions
..., practice in a highly technical and eso-
teric area. Moreover, nonlawyers should
trust lawyers to exercise broad perspective
and a public spirit when engaged in self-
regulation. Because lawyers themselves are
uniquely qualified to bring their special-
ized knowledge to bear in diagnosing pro-
fessional problems and applying effective
cures, any attempt by outsiders to share in
professional regulation dooms the public
service of lawyers to arbitrary and probably
hurtful regulation.”3

Perhaps no regulatory function of the
Court receives more public attention
than the disciplinary system. The investi-
gatory and enforcement arm of the
Court and the Board on Professional
Responsibility is the Office of disciplinary
Counsel. As a successor to the volunteers
of the former Censor Committee, the
Disciplinary Counsel and Deputy
Disciplinary Counsel handled over 500
complaints in 1990. This figure increases
each year as the bar approaches 2,000
members and the public grows both
more lidgious and consumer rights ori-
ented. As a quantitative measure of the
Court and the bar’s commitment to the
process, the annual assessment for the

Hlustration by Kevin Plottner
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Board on Professional Responsibility was
recently increased to afford the Office of
Disciplinary Counsel an operating bud-
get of approximately $225,000.00. In
addition, a full-time Deputy Disciplinary
Couinsel.was hired.4

The procedure for the handling of
these complaints is found in the Rules of
the Board on Professional Responsibility.
The substantive rules enforced by the
Office of Disciplinary Counsel are the
Delaware Lawyers’ Rules of Professional
‘Conduct. Those rules, practically speak-
ing, require little of attorneys that is not
alréady required by other law — the law
of crimes, torts, contracts, property,
agency, ‘evidence. They do however,
contain some additional requirements,
serve an educational function, and
impose an entirely new sanction for vio-
lations of other laws.> Complainants are
requested to reduce their grievances to

‘writing, using a form provided. Special

arrangements are made for complainants
under a disability, including physical
limitations or English illiteracy. Pur-
suant to Board Rule 9(a), allegations are
treated as true and evaluations are made
as to whether they constitute violations
of the Delaware Lawyers’ Rules of
Professional Conduct. If so, matters are
docketed as Rule 9(b) investigations.
Any matter so docketed must be pre-
sented to a panel of the Preliminary Re-
view Committee for dismissal, approval
of a Petition to Discipline, or authoriza-
tion for a private admonition. The res-
- pondent, as the accused attorney is then
called, can reject such a private admoni-
tion and demand a hearing before the
Board on Professional Responsibility.
Both the Preliminary Review Committee
and the Board on Professional Re-
sponsibility sit in panels including two
(2) attorneys and one (1) non-attorney.
All members of both panels are appoint-
‘ed by the Court.6

From the Respondent’s point of view,
the first notice of a complaint is often a
letter from the Office of Disciplinary
Counsel. Unless the circumstances sug-
gest other means, the accused attorney is
provided with a copy or synopsis of the
complaint and requested to submit a writ-
ten response within a given time. A copy
of that response is sent to the complainant
for comment. Quite often, this attorney-
client communication, albeit forced, is
enough to resolve the complaint. If not,
the office can and does take whatever
steps necessary to conduct an evaluation
or investigation, They have included, but
are not limited to, interviews of the com-

plainant, attorney, and witnesses, subpoe-
nae for documents, records, or the client

file, review of the court record, and in the”

rate instance, the hiring of private invest-
gators or accountants.”

Should the Board on Professional
Responsibility conclude by clear and
convincing evidence after a hearing that
misconduct has occurred, a panoply of

-sanctions is available.® Those sanctions,

provided for by Rule 8(a) of the Rules of
the Board on Professional Rcsponsxbﬂxty,
can include private and public admoni-
tions, probation, suspetision, disbarment,
restitution, assessment of costs, and
imposition of condmons Various factors
are weighed in imposing sanctions for
attorney misconduct. The Court has
cited with approval the use of the ABA
Standards for Imposing Lawyer
Sanctions.? Standard 3.0 states that the
court should consider the duty violated,
the lawyer’s mental state, the actual or
potential harm to the client, and the exis-
tence of aggravating or ‘mitigating fac-
tors. Aggravating circumstances can
include prior disciplinary offenses, lack of
cooperation with the disciplinary pro-
ceedings, lack of contrition, failure to
make restitution, and substantial experi-
ence in the practice of law. ABA Standard
9.2. Mitigating circumstances can include
the absence of a prior disciplinary
records, absence of a dishonest or selfish
motive, physical, emotional, or mental
problems, restitution, remorse and reha-
bilitation, and inexperience. Thé Court
has specifically recognized alcoholism as a
mitigating factor. In Re Clyne, Del.
Supr., 581 A.2d 1118 (1990).

Pursuant to Rule 9(e), the Re-
spondent may file objections to the
Board’s report. Actions of the Board,
including dismissal of the complaint are
reviewed by the Court and briefing and
oral arguments are common. With re-
spect to factual matters, the Court deter-
mines whether the record contains sub-
stantial evidence to support the Board’s
findings.10

Without question, the most common
complaints relate to attorney-client com-
munication. Approximately half of the
500 complaints a year include client
laments that “My attorney won’t return
my phone calls!” or “It’s been months
since I heard from my attorney and I
don’t know what’s going on in my case!”
While these complaints on the surface
might constitute violations of DLRPC
1.4, (requiring reasonable and adequate
attorney-client communication), experi-
ence has shown that this infraction can be
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a “red flag” to additional coricerns over
the attorney’s conduct. All too often, the
investigation of complainst about inade-
quate .communication uncovers underly-
ing lack of diligence.

“In 1990-1991, there were six (6)
public disciplines imposed. Three (3)
attorneys were sanctioned for neglect. In
Re McCann, Del. Supr. No. 235, 1991
(7/5/91), public reprimand. In Re Tos,
Del. Supr., 576 A.2d 607 (1990), 1 year
suspension; and In Re Clyne, 581 A.2d
1118 (1990), neglect and misrepresenta-
tion to the Court resulted in disbarment.
Three other attorneys were sanctioned
for criminal conduct. In Re Brewster,
Del. Supr., 587 A.2d 1067 (1991), dis-
barred after a federal conviction and
imprisonment for fraud; In Re Higgins,
Del. Supr., 582 A.2d 929 (1990), dis-
barred after conviction and imprison-
ment for theft of client funds; and 7 Re
Christie, Del. Supr., 574 A.2d 845
(1990), three year suspension after.con-
victions for sexual offenses.

In the same period, ten (10) private
admonitions were-imposed. Six (6)
attorneys were sanctioned for, among
other offenses, neglect. In all, sixteen
(16) attorneys were sanctioned for thir-
ty-two (32) violations of ten (10) disci-
plinary rules reflected in the list below:

Rule 1.3 Diligence ... 10 violations

1.4 Communication ... 6

8.4 Misconduct ... 7

8.1 False Statementor ... 3
Failure to Respond to
Disciplinary Counsel

3.4 Fairness to Opposing ... 2
Party or Counsel

1.15 Safekeeping Property ... 2

5.5 Assisting in the ... 2
Unauthorized Practice of Law

5.3 Supervising Nonlawyer ... 1
Assistants

1.1 Competence ... 1

1.16 Declining or Terminating ... 1

Representation

Nine (9) sanctioned attorneys were
practicing in small firms (1-4 attorneys).

. Three (3) were working in medium

sized firms (4-12 attorneys), and one (1)
was in a large firm (12 or more attor-
neys). Two (2) attorneys were not prac-
ticing law at the time of their miscon-
duct.

The reasons given by sanctioned
attorneys for their Jack of diligence or
neglect of client matters are harder to
quantify. In some instances, the excuses
tendered include the inability of the
attorney to effectively manage the
demands on his or her time or the sheer




volume of client matters that the attor-
ney was asked or compelled to handle. A
depressed economic climate ‘and in-
creased competition only exacerbate a
reluctance to turn away clients and po-
tential income. Similarly, attorneys take
on client matters outside of their usual
area of practice solely for business rea-
sons. Not knowing how to proceed, and
not having the time to learn or the will-
ingness to ask, the attorney lets the
“problem file” find its way further and
further toward the back of the credenza.
By the time a complaint is filed and the
Office of Disciplinary Counsel subpoenas
the file, I suspect that the file has
required both a retrieval from under the
credenza and a good dusting.

The practice of law, whether as a solo
practitioner, or member of a law firm,
government or corporate service,
requires hard work and the effective
management of the two resources the
profession has to offer: time and knowt-
edge. While some attorneys undeniably
err simply out of greed, ignorance, and
mistakes in judgment, most enter the
disciplinary process because of personal
factors that interfere with attorneys’
ability to apply time and knowledge in
the practice of their profession.
Emotonal illnesses and substance abuse
problems are the most frequently
‘claimed factors cited in mitigation of
attorney misconduct involving neglect
of client matters. ‘

The Delaware State Bar Association
sponsors the Lawyer Assistance program
to assist impaired attorneys. The Dela-
ware Supreme Court, evidencing a
proactive concern for maintaining the
integrity of the profession, has afforded
the members of this committee the privi-
lege of confidentiality by exempting
them from the requirements of Rule 8.3
of the Delaware Lawyers’ Rules of
Professional Conduct.!1 In addition, the
Court has created a revolving fund to
loan impaired attorneys the funds neces-
sary to seck treatment.

“To declare yourself a lawyer is to
profess more than knowledge or experi-
ence of legal work. It is, in effect, to
claim that you have the education
lawyers are supposed to have, passed the
tests lawyers are supposed to pass, that

you have made the commitments |

lawyers are supposed to make. Among
those commitments is the commitment
to act in accordance with a code of
ethics....”12

In regulating the practice and profes-
sion of law in Delaware, the Supreme
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An environmental problem can endanger workers, jobs, a companys
future. So when dlients come to attorneys with environmental concerns, attorneys
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range of advanced engineering solutions and expert witness
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to settlement on time...

without unsettling them.
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them to Ninth Ward Savings for mortgages.
Our paperwork is easy and our staff is
very friendly. We return phone calls
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numbers. Most importantly, we service
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Court has set those standards, estab-
lished those tests, demanded that com-
mitment, and created such a code. As
the Scope note to the Delaware lawyers’
Rules of Professional Conduct states,
“Compliance with the Rules, as with all
faw in an open society, depends primarily
upon understanding and voluntary com-
pliance, secondarily upon reinforcement
by peer and public opinion and finally,
when necessary, upon enforcement
through disciplinary proceedings.” In
the final analysis, the duty of policing
professionalism individually and collec-
tively rests upon each of us.

For further reading on the topic of
Professional Responsibility, the following
texts are available:

1. Modern Legal Ethics, Charles
Wolfram, West Publishing Company,
1986.

2. The Law of Lawyering, Geoffrey
Hazard, Jr. and W. William Hodes (2
volumes), Prentice Hall, 1990

3. ABA/BNA Lawyer’s Manual on
Professional Conduct, 1991.

4. Problems in Professional
Responsibility. Andrew L. Kaufman,
Little Brown and Company, 1984.

5. Legal Ethics, Raymond Wise,
Marthew Bender, 1970.

6. Digest of Delaware Disciplinary
Cases, Office of Disciplinary Counscl
1991.

(FOOTNOTES)

1. Webster’s Seventh New Collegiate
Dictionary, Merriam Webster (1967).

2. Delaware Optometric Corp. v. Sherwood,
Del. Supr., 128 A.2d 812, 816 (1957);
Delaware State Bar Association v. Alexander,
Del. Supr., 386 A.2d 652, 654 (1978); In Re
Green, Del. Supr., 464 A.2d 881, 885 (1983).

3. Modern Legal Ethics, Charles W, Wolfram,
West Publishing Company, 1986 (Page 20).

. 4. Supreme Court rule 62.

5. Modern Legal Ethics, Charles W. Wolfram,
West Publishing Company, 1986 (Pagc 49).

6. Supreme Court Rule 62.

7. Board on Professional Responsibility Rule
3(b).

8. Board wn Professional Responsibility Rule
15. :

9. In Re 5. wsi. - "¢l Supr., 587 A.2d
1067, 1070 (1991).

10. In Re Higgins, Del. Supr., 565 A.2d
901, 906-907 (1989); In Re Lewis, Del. Supr.,
528 A2d 1192, 1193 (1987); In Re Kennedy,
Del. Supr., 472 A.2d 1317, 1326, cert. denied,
467 U.S. 1205 (1984); In Re Rmfl, Del. Supr.,
429'A.2d 987, 991 (1981); In Re Clyne, Del.
Supr., 581 A.2d 1118 (1990). On questions of
law, the Court’s scope of review is plenary. In
Re Berl, Del. Supr., 540 A.2d 410, 413 (1988);
In Re Clyne, Del. Supr., 581 A.2d 1118 (1990). -

11. DLRPC Rule 8.3.  Reporting
Professional Misconduct.

12. Michael Davis, “Professionalism Means

| Putting Your Profession First”, 1988

Georgetown Law Review 342, Summer 1988.




Charles Slanina became Disciplinary
Counsel in October, 1989. His previous
experience in the Office of the Attorney
General bas served him well in his perfor-
mance of this important professional office,
essential to public confidence in the
sntegrity of the bar and its members’ com-
mitment to preserve that integrity. Mr.
Slanina graduated from the University of
Delaware in 1976 and from Columbus
School of Law, Catholic University in
1979. We hope that this, his auspicious first
appearance in these pages, will be one of
many.

WALSH (continued from page 17)

NOTE: This article originally appear-
ed, in expanded form, in the October,
1990 issue of Courts, Health Science and
the Law, a collaborative publication of
the Georgetown University Medical and
Law Centers.

Mpr. Justice Walsh, ﬁmerb a Judge of the |

Superior Court of the State of Delaware,
and subsequently Chancellor, bas been a
member of the Delaware Supreme Court
since 1985
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-leaves little time or incentive to develop

friendships, either within or without the
law firm. Many lawyers feel that they
have become cogs in a legal assembly
line, with little opportunity to demon-
strate either their learning or their initia-
tive.

In addition, great demands are being
made by law firms on the personal time
of their lawyers, and these demands are
causing serious strain upon their family
life. According to surveys of ‘the Young
Lawyers Division of the American Bar
Association, job dissatisfaction of lawyers
in private practice rose dramatically be-
tween 1984 and 1990, and especially so
among female practitioners. However,
the stress and strain of law practice has
affected all lawyers. A study published in
1990 by Johns Hopkins University re-
ported that lawyers have the highest
depression rates of any group in the
work place — 10%, which is more than
twice the rate in the general population.

Older lawyers recall the time when
lawyers viewed themselves as officers of
the court, when it was rare to challenge a
lawyer’s integrity, and when personal
attacks seldom were heard no matter
how hard cases were fought. It was a
time when it was unusual for lawyers to
move from one firm to another. It was a
time when the law firm acted more as a
family unit than as a business enterprise.
It was a time when the underlying inter-
est in the study of law was one of public
service and when the extent of the law-
yer’s financial return was ircidental to
the profession.

The air of professional antagonism
and hostility has affected no less than this
land’s highest court. One would think
that the Justices of the United States
Supreme Court would demonstrate the
epitome of correct behavior, content to
meet intellectual challenges with persua-
sive and reasoned opinions, employing
logic and clarity. At times, however, the
Justices of the Court cannot resist ex-
hibiting ridicule and scorn in opposing
the points of view of other Justices of the
Court. ’

Thus, in Federal Energy Regulatory
Commission v. Mississippi, 72 L.Ed.2d
532, 561 (1982), Justice O’Connor
found the majority’s legal analysis to be
an “absurdity”. In Webster v. Repro-
ductive Health Services, 106 L.Ed.2d
410, 445, 448, 463 (1989), Justice
Scalia said that Justice O’Connor’s posi-
tion “cannot be taken seriously” and was
“irrational”, and Justice Blackmun re-
sponded that not in his memory had a
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plurality on the court “gone about its
business in such a deceptive fashion” and
that the plurality had invited “charges of
cowardice and illegitimacy”. 1In
Burnham v. Superior Conrt of Cal-
tfornia, 109 L.Ed.2d 631, 641 (1990),
Justice Scalia “could only marvel at
Justice Brennan’s assertion”. In
Hairmelin v. Michigan, 115 L.Ed.2d
836, 877 11991), Justice White ques-
tioned whether Justice Scalia “really
means what he says”, and in McNeil ».

If our United
States Supreme
Court Justices
deem cutting crit-
icism to consti-
tute acceptable
comment, then
lawyers can hard-
ly be censured
for their uncivil
behavior toward
each other.

Wisconsin, 115 L.Ed.2d 158, 175
(1991), Justice Stevens complained that
the majority, “of course”, was “quite
wrong” and its fears were “grossly exag-
gerated”.

These judicial references are hardly a
model of courtesy and decorum for
either young or old lawyers to emulate.
If our United States Supreme Court
Justices deem cutting criticism to const-
tute acceptable comment, then lawyers
can hardly be censured for their uncivil
behavior toward each other. Somewhere,
the cycle must be broken.

In Delaware, the legal community
historically has enjoyed a tradition of a
close and warm professional relationship.
Nevertheless, the adverse effect of the
behavioral revolution in this country has
not stopped at state lines. For that rea-
son, and in an effort to prevent or at
least arrest any deterioration in profes-
sional relations here, a Bar Association
committee, chaired by Edmund N.
Carpenter, II, was appointed to develop
a Statement of Principles of Lawyer
Conduct. The statement was drafted,
endorsed by the Bar Association
Executive Committee, and, on Nov-
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ember 15, 1991, adopted by the Bar
Association membership

TOM o R ROWIS The statement is for 'thc guidance of

Delaware lawyers and of those out-of-

| state lawyers associated with them. Since
S o L u T’ O N s eoee TO DAY it is aspirational, the statement does not
impose formal standards of professional

care or competence. Rather, it seeks “
promote and foster the ideals of profes-

» Compliance Audits sional courtesy, conduct and coopera-
» Confidential Investigations tion.” It encourages general principles of
» Health and Ecological Risk Assessments integrity, compassion, learning, civility,
- ’ diligence, and public service, qualities
We O_ﬁ'er > nga_t?n SUPPOIt' that mark the most admired members of
g » Permitting Strategies the profession. It also discusses the
Comprehensive » Remedial Cost Estimation responsible choice of forum and content
Environmental » Risk Evaluation and Management of papers, pre-trial procedures, settle-
Services . ’ ment, appeal, and out-of- state associate
> Site Assessments counsel. The statement is a start and a
» Traffic Mitigation Studies useful point of reference.
(Clean Air Act Compliance) If the legal profession is to continue
» Well-head Protection Area Investigations to set high standards for the society in

o NN which we live, it is the mandate placed
» Wetlands Delineation and Mitigation upon each lawyer to demonstrate a firm
commitment to public service and to
advance those qualities of character long

Headquarters Office TETRA TECH RICHARDSON identified with our profession. While the

56 West Main Street ENGINEERS/ARCHITECTS/SCIENTISTS P
Courts, the Bar Association, and other

Chnsttagzlz),z)DI;'3 813;23 . legal organizations can assist in the effort

to develop and promote those standards,
only the sum of our own individual
actions will, in the final analysis, be effec-
tive in restoring and retaining full public
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EIGHT SENSIBLE WAYS TO
REDUCE YOUR EXPOSURE TO
A MALPRACTICE LOSS + ONE

WONDERFUL PIECE OF ADVICE.

Always ask the “why?”

question. You have to know
why a client has chosen you.
If it's because of your partic-
ular expertise or reputation—
great. But, if it's because sev-
eral other firms have with-
drawn or because it's known
that you're just a little too
hungry—w..ich out!

Trust your instincts. If

you're being asked to do
something that doesn’t seem
just right, turn down the bus-
iness.

Be careful who you hire.

You are responsible for
the acts of your partners,
associates, and employees.
Period!

Don’t keep a client you
can't handle. If your

client has outgrown your
capabilities, be smart enough
to recommend another firm.
And, if you can no longer trust
a client—withdraw! .

Avoid misunderstandings.

@ Use engagement and dis-

engagement letters. Agree on

what has to be done and what

it will cost. Once fees have

been established bill regu-
larly.

Know your client’s prob-

lems. You are trained to
ascertain the facts and ana-
lyze them. Use this skill be-
fore accepting representa-
tion.

Go back to school. Con-

tinuing education courses
can be very important to you.

Don't be a nice guy. it is

not a required standard
in your profession to be nice.
Be professional. Even when it
involves giving the client un-
happy news.

Protect yourself. Pur-

+» chase your profes-
sional liability insurance
through Herbert L. Jamison &
Co. Our firm has been assist-
ing professionals for a half-
century.

HERBERT L. JAMISON & Co.
345 Park Avenue South
New York, NY 10010

300 Executive Drive

West Orange, NJ 07052

(201) 731-0806
1-800-223-6155 within NJ or
1-800-JAMISON outside of NJ




RIDGELY (cont. from page 47)

reducing delay and. expense to all liti-

gants. With effective case management,
alternative dispute resolution, modern’
technology, and adequate support from

the General Assembly, this challenge can
be met. Together we will succeed.

Court Materials ® Corporate Filings ® Legislation

Case Monitors (Dayboard Checks-Updated Dockets)
Courtroom Monitors * Portable Phones for Instant Reporting
Address Verifications ® Subpoenas ® Searches * Etc.

Fax  Federal Express ® Mail or Same Day Delivery

DDR

DELAWARE DOCUMENT RETRIEVAL e : '
(302) 658-9911 (800) 343.1742 Henry duPont Ridgely is the President
SAME DAY SERVICE Judge of the Superior Court of Delaware,
and, in that capacity, must lead that vital
institution to ever higher levels of expedi-
tion in doing justice.

(FOOTNOTES)
1. Declaration of Rights and Fundamental
TRAD EMAR K Rules of the Delaware Statel2 (September 11,
; - 1776).

%Acl)g:rllnl(l-gu'::lyssﬁr?ca?d%?r 2. Delaware Constitution, Art. I, 9

design plus goods or services. (172251831)(1897)‘

SEARCH FEES: . Supreme Court Rule 54. )
COMBINED SEARCH — $ 205* 4. Delaware Lawyers” Rules of Professional
TRADEMARK OFFICE - $70* CO“sd“C‘ Rule 3.2. , .
STATE TRADEMARKS - $75 . Delaware Judges’ Code of Judicial
COMMON LAW ~ $65 Conduct Canon 3A(5).

EXPANDED COMMON LAW - $115* 6. Lawyers Confc;cncc Task Force on
DESIGNS - $95* per class minimum Reduction of Litigation Cost and Dcle}y,
COPYRIGHT - $105* Defeating Delay: Developing and Implementing
*plus photo copy cost. a Court Delay Reduction Program, xiit (1986)
INTERNATIONAL SEARCHING 7. The January 16, 1991 Criminal
= Administrative Order was effective April 1,

1991. The April 11, 1991 Civil Administrative

DOCUMENT PREPABAUON Order was effective June 1, 1991.
{for attomneys only - Applications, 8. Trial Court Performance Standards With
ﬁ] HEWLETT om0 & 15, Assignments, Commentary (NCSC, 1990). Standard 2.1 arti-
F PACKARD RESEARCH - (SEC - 10K's, ICC, ul.:tlcs the following Iidcrformzliincc s_.t:\hndard. Th‘ci
m FCC, COURT RECORDS, CONGRESS) trial court accepts and complcs With recoghize
I BV W O W W— APPROVED. Our services meet guidelines for timely case processing wl'u!c, at
P— A W N T S— standards set for us by a D.C. Court of the same time, keeping current with its incom-
ISeeiientetahy | || Apeals Commitiee. ing cascload.”
’ Over 100 years total staff experience - 9. Projections by the Administrative Office
PRI NTER 'é%:g;’n"':‘;f,‘ted with the Federal of the Courts of caseload trends for Superior
[l GOVERNMENT LIAISON SERVICES,INC. Court d"""ghgl.’ 19 S;lé are ”(f%?lowsz Total
PN 3030 Clarendon Bivd., Suite 209 T 1 o
1 &‘I : !‘A" : =8 | Arlington, VA 22201 FY 1992 7,829 6,665 14,494
S = L i R Phone: (703) 524-8200 FY 1993 8,585 7,092 15,677
_ Fax: (703) 525-8451 FY 1994 9,342 7,520 16,862
: All major credit cards accepted FY 1995 10,099 7,947 18,046
571 - 77 TOLL FREE: 800-642-6564 FY1996 10856 8375 19231
Since 1957 By 1996, the total cascload is projected to be
TWER gff'ﬁfﬁi«"s?fsgmc‘ g%l;t;)l)c what it was in FY 1988 (then it was
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LEGAL OFFICE TECHNOLOGY FAIR
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Network Organization
at Your Fingertips

Wouldn't you (\"\ _ We offer an

like to get your b~ amazing one-
network under hour response
control? A time on file
At P.C. Supplies, Inc. JW server crashes.
our specialty is - N T We've served
helping your !( over 650
system work customers
harder for you. ' in Delaware

Our in-house over 8 years

Certified Netware and have 6
Engineers are years experience
available for with Novell

Networks. Our
warehouse is

phone support,
upgrades, routine

maintenance and stocked with
troubleshooting. ‘ over $150,000 worth of parts.
P.C. Supplies is a Whether you're installing a computer network,
Novell Gold Authorized Dealer. We can interested in buying a single PC or want to
design, set-up and service your computer get more out of your present system, call
network, so you can be running productively P.C. Supplies, Inc. at (302) 368-4800.

in the shortest possible time. We'l tie up your loose ends.

LEGAL OFFICE TECHNOLOGY FAIR _
April 8, 1992 — in the Newport Room at the Radisson Hotel, Wilmington, DE

: Break out sessions and demos from: o
Waordperfect, Microsoft, P.C. Support Training, Novell, Omnipage Document Scanning, On-Time Scheduling
Software, Electronic Document Image Storage, Legal Edge Case Management/Accounting Software

- CONTINUOUS DEMONSTRATIONS

Serving Plaintiff Firms, In-House Counsel, Defendant Firms

For your special legal needs, call: S
P.C. Supplies, Inc. (302) 368-4800 Novell

13 Garfield Way, Newark, DE 19713 FAX (302) 368-5288 ?egwa,e
SALES * SERVICE ¢« RENTALS « LEASING ngineer




THE HONORABLE HENRY DUPONT RIDGELY

The Quest for Justice
Without Unreasonable

s we approach the twenty-first centu-

ry, Delaware judges and lawyers face

a critical challenge: to provide justice
without unreasonable delay or expense
to the unprecedented number of liti-
- ' gants who seek it in
our courts. With the
cooperation of the
Delaware Bar, the
.~ Superior Court of
" Delaware is meet-
. ing this challenge
head on with delay
- reduction pro-
w.grams in both
;. criminal and civil
_cases, the expan-
" 'sion of alternative
. .dispute resolution
methods, and the
application of em-

s

T gies.
" As officers of
" the court, mem-
" bers of the Delaware
. Bar have played and
, will continue to play
active roles in each of these important
initiatives, each of-which is premised
upon or individual obligations as lawyers
and judges to expedite litigation and to
hold its cost to a reasonable level. By
reducing delay and expense_consistent
with the circumstances of each case,
Delaware judges and lawyers assure the
equal treatment of litigants, timely dis-

measured expan-
sion of judicial resources is
essential if we are to keep

pace with the number of positions, an improved quality of the lid-
S gation process, and a higher level of
Cases requiring trial. public confidence in the court system.

I. Our individual obligation to defeat
unreasonable delay and expense finds its
roots in the Delaware Constitution, -our
official oaths, and our professional ethics.
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. érging technolo-

Delay or Expense

Since at least 1776 the people of Dela-
ware have recognized the basic right to
justice “speedily without delay according
to the law of the land.”1 Each succeed-
ing Constitution of Delaware has guar-
anteed each person’s right to have “jus-
tice administered according to the very
right of the cause and the law of the land
without sale, denial, or unreasonable
delay or expense.”? All new Delaware
lawyers at the time of their admission to
the Delaware Bar swear or affirm to sup-
port these important rights within our
Constitution and further not to “delay
any person’s cause through lucre or mal-
ice.”3 As lawyers we have an ethical obli-
gation to “make reasonable efforts to
expedite litigation consistent with the
interests of [the] client.”* The Delaware
Judges® Code of Judicial Conduct
obliges judges to “dispose promptly of
the business of the court.”>

Lay persons may not know the cita-
tons for these rights and our individual
obligations to honor them, but unrea-
sonable delay and expense directly bears
upon their confidence in the courts and
in lawyers generally. The Lawyers Con-
ference Task Force on Reduction of Liti-
gation Cost and Delay has-observed:

In the minds of most of the
general public, lawyers and the law
are closely associated with the
actions of the courts. Excessive
costs and delay in the disposition
of civil cases devalue judgments,
cause the memories of witnesses
and parties to fade, cause litigants
to accept less than full value for
their claims, prolong and exacer--
bate differences between people or
entities, and make pursuing legal
remedies prohibitively expensive
for many people. In a word, the

llustration by Vala Kondo

st
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public’s perception is that exces-

sive costs and delay render the law

and lawyers incapable of perform-
ing the basic services for which
they exist.6

By choosing to be legal professionals
we commit ourselves to providing what
the public expects of us — prompt and
affordable justice.

. Superior Court has acted upon its
resolve to provide prompt and affordable
justice by establishing sustained criminal
and civil case delay reduction programs
through two administrative orders.”
Each contains our statement of policy:

From the commencement of a
civil action (or a criminal action)
to its resolution by trial or settle-
ment, any elapsed time other than
reasonably required for pleadings,
discovery, and court events is
unacceptable and must be elimi-
nated. To enable just and efficient
resolution of cases, the Superior
Court shall control the pace of liti-
gation.

Our administrative orders correctly
presume that delay is neither inevitable
nor an unsolvable problem for the
courts.

Goal setting comes before any achieve-
ment. Case delay reduction is no excep-
tion. Delay can be eliminated by a constan-
cy of purpose to meet reasonable goals and
time standards for each stage of litigation.
Consistent with the Chief Justice’s Speedy
Trial Directive for criminal cases and to
expedite both criminal and civil cases, the
Superior Court has adopted within the
administrative orders the American Bar
Association’s Standards Relating to Court
Delay Reduction (1984). These standards
provide in part that:

90% of all criminal cases shall
be adjudicated or otherwise con-
cluded within 120 days from the
date of arrest, 98% within 180
days, and 100% within one year of
arrest; and 90% of all civil cases
should be settled, tried, or other-
wise concluded within 12 months
of case filing, 98% within 18
months, and the remainder within
24 months except for individual
cases in which the Court deter-
mines that exceptional circum-
stances exist. At least 23 other
states have adopted time stan-
dards. I believe this trend will con-
tinue. The adoption of recognized
time standards has been proposed
nationally as one measure of a trial
court’s performance.8 We should

and can comply with Delaware’s
time standards in individual cases
by early and continuous control by
the judges, the adoption of realis-
tc schedules for the completion of
case events through differentiated
case management, and the setting
of firm trial dates.

I. Experienced practioners recog-
nize that many disputes can and should
be resolved without the filing of a law-
suit. The settlement of disputes without
litigation has been promoted at least
since Abraham Lincoln advised his fellow
lawyers: “Discourage litigation. Persuade
your neighbors to compromise whenever
you can.” Anecdotal evidence suggests
that settlements without a court filing
are now more rare than they used to be.
A prospective litigant’s first line of alter-
native dispute resolution is negotiation
and settlement between the parties
before litigation is commenced. Lawyers
can affect the flow of litigation by heed-
ing Mr. Lincoln’s advice and by employ-
ing their individual settlement skills
before commencing a lawsuit.

For those cases that must be filed,
court-annexed alternative dispute resolu-
tion provides the opportunity for early,
economical resolution of cases. Since
1984, the Superior Court’s arbitration
program has afforded an alternative to
traditional litigation. The success of Civil
Rule 16.1, “Compulsory Arbitration,” is
apparent from its record. Since the pro-
gram began through fiscal year 1991, a
total of 4,727 arbitration hearings have
been conducted, and of these, 2,080
were concluded by the arbitrator’s order.
Of the 2,647 appeals de novo, 1,632 set-
tled within six months of the appeal.
During fiscal year 1991, 5,197 civil cases
were filed. Sixty-three percent of these
were processed through the arbitration
program. Of the 975 arbitrators’ orders

filed during FY 91, 423 — 43 percent —

were accepted as final dispositions. The
average elapsed time from filing to dispo-
sition by arbitrators’ orders was only 255
days. Because arbitration has worked so
well, an expansion of the arbitration pro-
gram to controversies over amounts up
to $100,000 makes good sense.

Another form of ADR is mediation.
Voluntary mediation is now available
within a court-annexed program
through Superior Court Interim Civil
Rule 16.2. Mediation is a low-cost, no-
risk alternative dispute resolution tool
that has succeeded in other jurisdictions
in a broad range of cases. Unlike arbitra-
tion, the mediator does not decide the
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case; he assists the parties in reaching a
mutually acceptable settlement.
“Settlement Week” is the popular name
for a court-directed mediation program
in which the bench and bar work togeth-
er for a set period to reduce the backlog
of pending civil cases. Mediators help the
parties state their points of view, deter-
mine the issues, explore options for reso-
ludon, negotate, and reduce any settle-
ment to writing. Settlement Week con-
ferences are unique opportunities to
resolve cases. They should not be viewed
as an extra hurdle or burden before trial.
A Settlement Week program educates
the public by encouraging early resolu-
tion of differences. It also may eliminate
the reluctance of some to engage in
open settlement discussions for fear of
appearing weak. Even cases that do not
settle during Settlement Week will bene-
fit from the process. The parties may be
more predisposed to settle later, and the
case is better prepared for trial. Trial
dates are more credible as the result of a
reduced backlog.

IV. Many technologies commonplace
in the business world have not been fully
adapted for use in the court house. This
must change. Innovative tools save every-
one’s time and money, increase produc-
tivity, and enable lawyers and judges to
manage their caseloads better without
diminishing the quality of justice.

An example of the adaptation of tech-
nology to our needs is the pilot project
known as the Complex Litigation Auto-
mated Docket (CLAD), developed
through a cooperative effort of judges
and lawyers on the Superior Court Com-
plex Litigation Committee. Documents,
opinions, and orders are served and filed
electronically without the need to pho-
tocopy, collate, bind, or physically serve
them by mail or by messenger. See Su-
perior Court Interim Civil Rule 79.1.
The docket is available for on-line access
by personal computer modems anywhere
LEXIS is available. The cost savings for
the litigants in these complex cases will
be significant. The success of this inno-
vative pilot project will prove invaluable
to future efforts to expand remote access
to court records and to reduce the cost
of all litigation.

Other improvements already in place
include the automation of the court’s
docket, expanded use of personal com-
puters, and video arraignments. Within
several months, local area personal com-
puter networks within judges’ chambers
and other strategic offices are expected
to be in place. These will improve our
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